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INTRODUCTION 


CENTURY ago the science of handwriting study did not 

exist. A crude empiricism still prevailed. This hundred 

years past has seen a vast progress. All relevant. 
branches of modern science have been brought to bear. Skilled 
students have focused upon this field manifold appurtenant 
devices and apparatus. A Science and an Art have developed. 
A firm place has now been made for the expert witness who is 
emphatically scientific, and not merely empiric. 

Each age has its crimes, with the corresponding protective 
measures,—all alike the product of the age’s conditions. In 
each age, crime takes advantage of conditions, and then society 
awakes and gradually overtakes crime by discovering new 
expedients.- In modern history—since Charlemagne and the 
beginning of the recivilization of Europe, some twelve hundred 
years ago—there have been two great epochs in the history of 
documents. In the first, skin-parchment is the vehicle, and 
writing is an esoteric art for the monkish few. Forgery 
flourished in the Middle Ages, chiefly as a successful method of 
acquiring land-titles. The forged Decretals of Isidorus come 
down to us as a typical imposition of that age. In the next 
epoch, paper is made, then printing is invented, and education 
in writing becomes gradually almost universal. Amidst these 
new conditions, the falsifier again outstrips society for a while. 
A Chatterton and a Junius can baffle the community. Well 
down into the 1800s, the most daring impositions remain pos- 
sible. But society at. last seems to have overtaken the falsifier 
onee more. Science and art, in the mass, are more than a match 
for the isolated individual. We have now apparently entered 
further upon a somewhat variant documentary epoch,—that of 
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the typewriting machine. But even this, with its novel possibili- 
ties, will remain within the protective control of science—as the 
present book shows. 

The feature of Mr. Osborn’s book which will perhaps mark 
its most progressive aspect is its insistence upon the reasons 
for an opinion,—not the bare opinion alone. If there is in truth 
a science (and not merely an individual empiricism), that science 
must be based on reasons, and these reasons must be capable of 
being stated and appreciated. Throughout this book may be 
seen the spirit of candid reasoning and firm insistence on the 
use of it. I believe that this is the spirit of the future for the 
judicial attitude towards experts in documents. If judges and 
lawyers can thoroughly grasp the author’s faith in the value of 
explicit, rational data for expert opinions, the whole atmosphere 
of such inquiries will become more healthy. The status of the 
expert will be properly strengthened, and the processes of a 
trial will be needfully improved. 

The book abounds in the fascination of solved mysteries and 
celebrated cases. And it introduces us to the world-wide abun- 
dance of learning in this field. French and German investiga- 
tions are amply drawn upon. Psychology, mathematics, and 
literature, as well as chemistry, photography, and microscopy, 
are made to serve. The reader arises with a profound respect 
for the dignity of the science and the multifarious dexterity of 
the art. 


; JoHn H. WicmMore. 
Northwestern University 


Law School, June 1, 1910. 


December 18, 1928. 

I am quite ready to renew 
my endorsement of your book, 
‘*@uestioned Documents’’. 

John H. Wigmore. 


PREEAGE 


HEN the first edition of this book was published, in 

\) V) 1910, the publishers advised that no plates be made. 

To their surprise the whole edition was sold in a short 
time and the demand for the book has continued up to the present 
day. The field seemed to be a highly specialized and narrow 
one, but, partly perhaps due to changing laws and procedure, it 
developed that there was much more interest in the subject than 
had been anticipated. A second edition was at first interfered 
with by the war and its delays and tragedies, and then by 
another book, but finally the new edition has been prepared. 

In view of the interest in the book as it originally appeared, 
it has not seemed advisable to change to any great extent its 
general plan and design. The present edition does, however, 
discuss more fully many of the subjects, it also includes many 
new illustrations, describes several new test instruments and 
presents nine entirely new chapters. 

A distinctive addition to the book is a new Second Part, Cita- 
tions and References to Discussions of the Facts and the Law 
of Questioned Documents, an outgrowth and extension of the 
numerous footnote, legal and other references in the first edition. 
It is confidently anticipated that this new matter will be of great 
interest and value, especially to the diligent reader who uses the 
book in connection with an actual disputed document ease. A 
more extended description of this new part of the book appears 
at the beginning of Part II. 

A more detailed index has been prepared and the order of 
certain of the chapters has also been changed. The size of the 
printed page has been increased so that the main part of the 
book contains considerably more matter than the First Edition 
and the new Second Part has gradually grown until it has become 
almost a complete book in itself. 


““TN THE unbiased search for the truth the law has no 

favorites by presumption. Silent circumstances, without 
power to change their attitude, or to make explanations, or to 
commit perjury, may speak as truthfully in court as animated 
witnesses. When an issue of forgery in a civil case is raised by 
pleadings and contested by evidence on both sides, there is no 
presumption either in favor of witnesses or in favor of circum- 
stances. All of the evidential facts which throw lhght on the 
issue must be considered in connection with the allegation of 
proponents that the will is genuine and with the charge of con- 
testants that the document offered for probate is a forgery. 
If the truth is found in oral testimony, it must determine the 
issue, but it is equally potent if found in cirecumstances.’’ 
Opinion by Mr. Justice Rose, In re O’Connor’s Estate, 105 Neb. 
88, 179 N. W. 401 (1920). 


‘TT\HE testimony of attesting witnesses to a will may be over- 

come by any competent evidence. . . . Such evidence 
may be direct, or it may be circumstantial; and expert and 
opinion evidence is just as competent as any other evidence. 
Indeed, where the signature to a will is a forgery, and where the 
attesting witnesses have the hardihood to commit perjury, it is 
difficult to see how the bogus will can be overthrown except by 
expert and competent opinion evidence tending to show that the 
pretended signature is not that of the testator, but spurious. 
The rule contended for by appellants would frequently baffle 
justice and give judicial countenance to many a highhanded 
fraud.’’ Opinion by Mr. Justice Dawson, Baird vs. Shaffer, 
101 Kan. 585, 168 Pacific 836 (1917). 


AUTHOR’S INTRODUCTION 


INCE the first edition of this book was issued eighteen 
S years ago there has been a revolution in many American 

courts in the methods and procedure relating to the proof 
of the facts in disputed document cases. It has been said that 
this book, in its first form, contributed something toward this 
desirable change and any appreciative words that have been 
spoken or written are here gratefully acknowledged. 

Certain progress no doubt was inevitable and, whatever the 
causes, it is a fact that it is easier for those to win who aim to 
prove the facts in these cases than it was some years ago. A 
reading of the author’s introduction to the first edition, printed 
on the following pages, will suggest to some practitioners of the 
present day what progress has been made. 

It can hardly be believed now that less than fifteen years ago 
no standard of comparison, no genuine writing whatever, could 
be introduced, either to prove genuineness or forgery, in the 
United States federal courts, or in the state courts of many 
states, including the great states of Illinois, Indiana, and 
Michigan. In many courts reasons for opinions could not be 
given on direct examination, and the use of photographs and 
microscopes and other instruments always was objected to and 
these aids to proof often were excluded. In many state courts 
certain unfavorable legal presumptions regarding document 
testimony also were in force and highly critical opinions were 
written or followed that naturally grew out of the restrictions 
and limitations surrounding the subject. 

These restrictive conditions are now nearly all changed but 
not quite, and in some particular cases the inevitable process of 
nature will furnish the only remedy. There still are a few courts 
where standard writings are not admitted and a few others 
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where an ancient prejudice makes it difficult, if not impossible, 
to prove the facts. In the great majority of courts, however, 
there is now a helpful and receptive attitude that tends to make 
a trial at law involving a disputed document, as it should be, a 
legally supervised scientific investigation. It is now more and 
more recognized and accepted, as stated long ago in Phillips on 
Evidence and approved in Bell vs. Brewster, 44 Ohio 696, 10 
N. E. 679, ‘‘It may be laid down as a first principle that exclusion 
is generally an evil, and admission generally safe and wise.”’ 

The new conditions have also assisted in developing capable 
and reliable specialists who are qualified to assist in promoting 
justice and to make it more difficult for the unworthy to aid 
crime and promote injustice. There still are zealous advocates 
who find those willing to aid them in their efforts to defeat 
justice but these unworthy partners do not have so free a field 
as in the old days although they still succeed now and then 
where prejudice prevails or where proper preparation has not 
been made. 

Courts are more and more distinguishing between mere 
opinions and clear, demonstrative evidence; between honest and 
competent witnesses and dishonest and incompetent fakirs and 
pretenders, but the facts alone, even in good cases, do not 
often prove themselves, especially against bold perjury and 
resourceful advocacy. 

More and more lawyers are also qualifying themselves in the 
various technical matters relating to disputed documents and 
are thus better able to criticize, to sift, to present, and to inter- 
pret technical testimony and assist competent witnesses who 
by scientific methods and clear illustrations aim to make the 
facts themselves testify. 

A hope is again expressed that this new and enlarged work 
will aid in promoting justice. 

ALBERT S. OsBorN. 


New York, 
January 1, 1929. 
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FFICIENT TO INSPECT THEM}; THEY MUST BE READ THROUGH; FOR VERY FREQUENTLY. 
THEY ARE EITHER NOT AT ALL SUCH AS THEY WERE ASSERTED TO BE, OR THEY CONTAIN LESS 
THAN WAS STATED, OR THEY ARE MIXED WITH MATTERS THAT MAY INJURE THE CLIENT’S CAUSE, 
OR THEY SAY TOO MUCH AND LOSE ALL CREDIT FROM APPEARING TO BE EXAGGERATED. WE 
MAY OFTEN, TOO, FIND A THREAD BROKEN, OR WAX DISTURBED, OR SIGNATURES WITHOUT 
ATTESTATION; ALL WHICH POINTS, UNLESS WE SETTLE THEM AT HOME, WILL EMBARRASS US 
UNEXPECTEDLY IN THE FORUM; AND EVIDENCE WHICH WE ARE OBLIGED TO GIVE UP WILL 
DAMAGE A CAUSE MORE THAN IT WOULD HAVE SUFFERED FROM NONE HAVING BEEN OFFERED.” 
From the IJnstitutio Oratoria of Quintilian, written about 88 a.p. From Manuscript of 
Twelfth Century. Photographed at Florence, Italy, 1927. Watson Translation, 1856. 
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PREPACE TO FIRST EDITION 


HE purpose of this book is to assist in the discovery and 
proof of the facts in any investigation, or legal inquiry, 
involving the genuineness of a document. 

Definite methods of procedure are given for investigation of 
the many important questions relating to the various kinds of 
questioned documents and the attempt has been made to reduce 
to order the known facts and underlying principles of the 
various branches of the subject. It has been the aim to make as 
brief as possible, if not wholly to avoid, those abstruse dis- 
cussions, particularly of unsettled questions, which so often 
render technical treatises of little practical value. 

The work contains the proved results of the latest investiga- 
tions and it is confidently thought will furnish some suggestions 
and render some immediate assistance to one having an actual 
ease in hand. Nothing of importance connected with the various 
questions has been purposely omitted, but that which is not 
likely to be of actual use has been given no place. 

The book has been in course of preparation for a number of 
years and a large part of it has grown out of actual cases 
involving the questions discussed and has been tested and 
amended by application to many such cases. 

Illustrations have been introduced where it is thought they 
are really helpful and make clearer the points under considera- 
tion, but merely curious illustrations of general interest as well 
as long discussions of noted cases have purposely been omitted, 
Although there is much general interest in many of the subjects 
treate® the work is not primarily intended for the: popular 
reader, but is designed as a working treatise. . 

Definite instructions are given regarding the investigation of 
the several classes of questioned documents; the chapters on 
photography and the use of the microscope outline specific 
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methods and give practical directions that in any case can at 
once be put in operation; the chapter on typewriting as evidence 
is the result of study, experience and investigation in this 
important new field; the method outlined for the measuring and 
recording of ink tints makes it possible in many cases to present 
conclusive testimony on the subject of the age of writing, and 
the new special application of stereoscopic photography to the 
subject of questioned documents makes it possible to present 
delicate and almost hidden facts in a most conclusive manner. 

Some of the various topics treated are closely related and 
slight repetitions have been permitted to remain in order that 
the separate chapters may furnish more available assistance by 
being complete in themselves. The exhaustive index with cross- 
references will be helpful to one who is investigating some 
special phase of the various subjects treated. 

The many excellent digests and text-books now available give 
the law of questioned documents according to the latest decisions 
in the various states, and this book is designed not to give the 
law on the subject but to assist in that most important part of 
the trial of a case,—the proving of the facts. It is of course 
essential to know the law, but it is certainly true that many 
lawyers are inclined to spend much time looking up old legal 
opinions that may have only the remotest connection with the 
proof of a case in court and neglect to qualify themselves on the 
most fundamental and elementary questions connected with the 
actual facts they must prove. 

It is astonishing how often and in how many ways questions 
regarding handwriting and allied subjects enter into trials of 
issues in courts of law, and it is hoped that what is here 
presented may in such inquiries assist in furthering the ends of 
justice. 

The book is especially designed for the use of the lawyer, but, 
it is thought, will also be useful to the banker, the business 
man, or to anyone who may be called upon to investigate the 
genuineness of a document. 

April 5, 1910. 


AUTHOR’S INTRODUCTION TO FIRST 
EDITION 


ENUINE documents are~ sometimes suspected and 
G attacked and no doubt are occasionally set aside as 
fraudulent, while on the other hand great numbers of 
fraudulent documents undoubtedly wholly escape suspicion and 
pass as genuine. A suspected document in the natural course 
of events sooner or later gets into the hands of a lawyer or, as 
frequently occurs, he may be the one who first suspects it, as he 
is usually the first to pass judgment upon it. He must consider 
the question and end the inquiry or decide upon a more extended 
investigation. 

If the interests of justice are to be fully served the lawyer at 
this point should know, at least in a general way, what initial 
steps to take in order to test the genuineness of the instrument. 
He should know what to look for and how to look at it, and 
should know what can be shown and how to show it; and a 
portion of this preliminary work he should be able to do himself 
and do promptly. 

Questions of this character and of the greatest importance 
may arise in the midst of a trial when a prompt decision is 
imperative and immediate knowledge is doubly valuable. Some 
one has said that every man should know enough law to know 
when he ought to consult a lawyer, and it is equally true that a 
lawyer should know at least enough of the study of questioned 
documents to be able to determine with promptness and certainty 
how far such a subject of inquiry should be carried. 

The lawyer should have this special knowledge in order also 
that he may be able to utilize effectively testimony on the sub- 
ject that he may wish to present; that he may be qualified to test 
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in advance the force and truth of such testimony and, finally and 
most important of all, that he may be prepared to cross-examine 
adverse witnesses with intelligence and skill. 

A case is always in grave danger if an attorney is trying by 
the aid of witnesses to get before a jury that which he himself 
does not clearly understand. This lawyer will often prejudice 
his cause in the mind of the court, annoy and disconcert his own 
witnesses, confuse the jury, and lose his case because he proves 
too little, or, what may be far worse, attempts to prove too much. 

The successful lawyer is he who not only knows the law but 
knows the facts, and when he is able to quote the first and prove 
the second he.is ready for trial. A jury instinctively distrusts a 
lawyer who does not seem to understand clearly the facts of his 
own case. 

The vast increase in the use of documents is one of the char- 
acteristics of modern civilization, and as all such documents are 
subject to forgery, spurious papers are constantly being pro- 
duced ranging in importance from one dollar orders to one 
hundred thousand dollar notes; from five dollar checks to five 
million dollar wills. 

It would be well if there could be devised a better method of 
safeguarding and transferring important property interests 
than by the almost exclusive use of written documents, but no 
immediate change seems probable. In many instances the dis- 
position of millions of dollars depends upon the correct identi- 
fication of a single signature. This great opportunity is a 
temptation that it seems impossible for some to resist who would 
not commit an ordinary crime. 3 

In these days the estates of deceased persons are the especial 
prey of bold adventurers, and nearly every term of court has 
forgery cases of high or low degree. The proportion of this 
class of crime has undoubtedly greatly increased in recent years. 

Forgeries vary in perfection all the way from the clumsy 
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effort which anyone can see is spurious, up to the finished work 
of the adept which no one can detect. The perfect forgery would 
naturally be successful, and might not even be suspected, but 
experience shows that the work of the forger is not usually well 
done and in many cases is very clumsy indeed. 

A number of causes lead to this result, the chief of which is 
that fortunately the one who produces a criminal forgery is 
rarely the skilful one qualified to do it well, and also because a 
crime of any kind is an unnatural and unusual act. Forgers 
frequently do not exercise what would seem to be ordinary 
precaution, no doubt overlooking one part of the process because 
such intense attention is given to other parts, and it is probably 
true that they are sometimes more bold because in so many cases 
ineffective procedure and inadequate means have been provided 
for the detection and proof of forgery. 

In numerous states, even at this late day, the common-sense 
practice of admitting genuine writings expressly for the pur- 
pose of comparison with a questioned writing is not allowed. In 
such jurisdictions only writings ‘‘in the case for other purposes’’ 
can ordinarily be used, a limitation which makes the proof of 
forgery difficult, ties the hands of those who seek to show the 
facts, encourages crime and assists the criminal. The United 
States federal courts still follow this antiquated rule in criminal 
cases. 

This procedure is a curious inheritance projected into the 
present day practice and its continuance is one of the curiosities 
and misfortunes of legal procedure. In those jurisdictions 
where no standards are admitted writing in many cases must. be 
proved by those alone who are said to ‘‘know a handwriting’’, 
and the spectacle is too often presented of one line of tottering 
old men and women who saw some one write many years before, 
all testifying that they think a certain writing is genuine, and 
another similar line testifying that from their recollection it is 
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not genuine. These witnesses many times may not be able to 
see well enough to get the papers right side up and such *‘ proof’’ 
is often a veritable farce. 

It would certainly be better to put in evidence a sufficient 
number of good standards of writing and, with even a fairly 
intelligent jury, have no testimony whatever but let the jury 
examine for themselves, rather than depend upon such ‘*‘recol- 
lection’’ testimony alone. It is possible to ‘‘know a hand- 
writing’’, but such a knowledge is not gained by inexperienced 
observers by a mere casual glance at a writing seen, it may be, 
many years before. T’o say that such a person knows a hand- 
writing is a ridiculous legal fiction. 

Expert testimony, on any subject, that is merely the state- 
ment of an opinion may be of but little value and often is not 
worth the time it consumes in a court of law. But in proportion 
as such testimony is clear and logical and of a nature that 
permits it to be illustrated in a tangible manner it becomes 
valuable. A mere opinion anyone can give, but an opinion based 
on accurate and intimate knowledge, if logically presented and 
adequately illustrated, will not only bear the fierce light that 
beats upon the witness-box but will be clarified and strengthened 
the more it is attacked. 

In an inquiry relating to a document attention is directed to 
a material, visible thing, and, with proper and adequate stand- 
ards, methods of procedure are possible that cannot be employed 
in many investigations in which expert testimony is necessary. 

It is obvious that the duty of the competent and honest expert 
in such eases is first, by applying to the question his special 
knowledge and his experience in similar eases, to determine what 
is the fact in the matter at issue. Then methods must be devised 
and means employed whereby the fact can best be shown and 
proven so that an impartial and competent observer will reach 
a correct conclusion. | 

The real expert, who is in fact what the word implies, when 
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guided and assisted by the competent lawyer, will make the facts 
themselves testify and stand as silent but convincing witnesses 
pointing the way to truth and justice. In order that this end 
- may be obtained with certainty the lawyer as well as the witness 
should master the subject. 

In connection with the discussion of the methods of investiga- 
tion of the various questions attention has specifically been 
called to the limitations of technical ability. It is disagreeable 
but necessary to keep in mind the ignorant pretender and the 
conscienceless perjurer who, in partnership with the attorney 
who engages and pays them, bring so much discredit upon the 
administration of the law as applied to scientific inquiries. No 
other remedy is so effective against this evil as thorough tech- 
nical knowledge of the subjects discussed. While it may never 
be possible to label and bar out the unworthy, it is hoped that a 
way may be found for the courts officially to recognize those who 
are qualified and worthy and thus render more effective their 
assistance in discovering and proving the facts. 

In a legal controversy regarding a questioned document the 
contention of one party must be right and the other wrong; 
there can be no middle ground. The one purpose of this book 
is to assist, as in a Scientific inquiry, in discovering and proving 
the fact. Nota line has purposely been included in these pages 
to give aid and comfort to those on the wrong side whose 
interests impel them to attempt to prevent the truth from being 
discovered and shown in a court of law. 

It is hoped that the book will, at least in some slight degree, 
assist in bringing about an improvement in the methods of using 
expert testimony regarding documents that will make it easier 
in every possible way to find and prove the fact in all courts of 
all states. 


ALBERT S. OsBorn. 
April 5, 1910. 


N IDEAL system of law should draw its postulates and its 
legislative justification from science. <As it is now, we 
rely upon tradition, or vague sentiment, or the fact that we 
never thought of any other way of doing things, as our only 
warrant for rules which we enforce with as much confidence as 
if they embodied revealed wisdom. . . . The Italians have 
begun to work upon the notion that the foundations of the law 
ought to be scientific, and, if our civilization does not collapse, 
I feel pretty sure that the regiment or division that follows us 
will carry that flag. 

‘*Very likeiy it may be that with all the help that statistics 
and every modern appliance can bring us there never will be a 
commonwealth in which science is everywhere supreme. But 
it is an ideal, and without ideals what is life worth? They 
furnish us our perspectives and open glimpses of the infinite.’’ 
Oliver Wendell Holmes, Collected Legal Papers, 1921, pp. 139, 
140, 242. 


OW THAT science has entered into her kingdom and the 

vastness of her domain is willingly recognized,—for in a 
vital sense all that may be known by human ken, supported by 
evidence, presented in orderly arrangement, related to other ~ 
knowledge, and developed by further study may be ealled 
science,—the busy problem is the infusion of the scientific 
method into all our ways of thinking, its application to all the 
various kinds of beliefs that affect our ideals, our working con- 
ceptions, and our actions.’’ Joseph Jastrow, The Psychology 
of Conviction, 1918, p. 47. 


XXiV 


CHAP TE Ret. 


PRELIMINARY EXAMINATION OF QUESTIONED DOCUMENTS. 


A document is usually questioned because its origin, its con- 
tents, or the circumstances and story regarding its production, 
arouse serious suspicion as to its genuineness, or it may be 
adversely scrutinized simply because it displeases someone by 
its unexpected provisions and a careful examination may show 
conclusively that the document belongs in the genuine document 
class. 

Great numbers of questioned document cases begin and end in 
a lawyer’s office. A troubled client brings a problem and it is 
investigated; if the conditions warrant it, technical advice is 
obtained and the inquiry ends. Contrary to the thought of many 
uninformed critics, many more cases of this kind are thus dis- 
posed of than are taken into court and a questioned document 
does not always become a disputed document. 

The increasing use of documents of many kinds is one of the 
characteristics of civilization and, with the opportunities for 
fraud that they offer and with human nature not yet entirely 
perfected, it is not strange that now and then one appears that 
is not genuine. Documents are shown not to be genuine for 
many reasons, and those who first suspect a document may have 
an entirely incorrect idea as to its shortcomings, but nevertheless 
it finally may be shown to be fraudulent in numerous ways, and, 
if for any good reason a document is suspected, everything 
about it should be promptly and thoroughly examined. 

Important interests are sometimes imperiled by a delay of 
only a few days and many questions regarding documents may 
arise, like ink questions, that require the earliest possible atten- 
tion if the true conditions are to be known with certainty and 
shown with clearness. It may seem unnecessary to make this 
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suggestion but in many instances these preliminary examina- 
tions are not only of the most superficial character, but are so 
long delayed that much of their value is lost. 

In an investigation of a questioned document the conscientious 
and competent specialist is the representative of justice and he 
should fully appreciate the responsibility of his position. This 
responsibility is especially grave at the beginning of an inquiry, 
for in many cases he is the one who is to decide whether or not 
there will be a contest. The problem presented to him and 
answered by him simply should be, What is the fact? 

While the scientific examiner may not be able entirely to 
control the manner in which a problem is presented, he can do 
something in this connection. It sometimes is necessary for the 
self-respecting specialist to give definite instruction as to the 
manner in which the problem is to be submitted. He can at least 
control his own action. 

An inquiry regarding a document is a scientific problem and 
always should be taken up in a scientific manner and nothing 
should be allowed to interfere with the thorough character of 
an investigation. These special warnings regarding the neces- 
sity of nonpartisanship in an investigation are important in 
connection with an engagement to examine any questioned docu- 
ment, whether it be a crude forgery that a group of fraudulent 
claimants and their assisting lawyer seek to establish as genuine, 
or a genuine document that is violently assailed because it dis- 
inherits or displeases someone, or because an advocate who is 
attacking it is in the case under an arrangement that makes him 
very anxious to win. 

It should clearly be understood that the chief source of error 
in these cases is this intense partisan spirit and the spirit of 
advocacy surrounding the whole proceeding. The scientific 
examiner deliberately endeavors to keep outside the circle of 
these influences. Too often the investigation of what is in fact a 
genuine document, or of what is in fact a crude forgery, is not 
taken up as a scientific investigation but every argument and 
every influence is brought to bear in order to get favorable 
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opinions and assistance from those who ean assist in any way. 
The layman, the clerk, the bookkeeper, the banker, or the docu- 
ment specialist, or one who is supposed to be a document 
specialist or expert, are those who are worked upon in these 
preliminary inquiries. 

It is well known that there are those interested in these 
matters who are dictatorial and domineering or unusually 
convincing and persuasive, who undertake at once to show those 
whom they seek to secure as witnesses either that a genuine 
writing is a forgery, or that a forgery is a genuine writing, as 
their interests suggest. It also needs to be said and understood 
that advocates have trained and educated certain willing 
specialists until they too have become advocates and stand ready 
to give any assistance that is desired. 

There is, of course, certain legitimate information that the 
qualified examiner should have as to alleged conditions sur- 
rounding a document that is questioned, but he does not need to 
know and should not be told why this or that should have been 
done or should not have been done by a testator or why, for other 
outside reasons, it is reasonable to assume that the alleged act 
was, or was not, performed. One who examines a document 
should have information as to the condition of an alleged writer 
or any alleged surrounding conditions that may have affected 
the result or any facts that are a legitimate part of the technical 
problem which is submitted to him. 

A main problem is usually presented in an inquiry regarding a 
document, usually the genuineness or otherwise of the signature, 
but every document that for any reason requires examination 
should be scrutinized in every particular that may possibly 
throw any light upon its origin, its age, or upon any quality, 
element or condition that may have a bearing upon its genuine- 
ness. The thorough examiner gives careful attention to all of 
these questions no matter what the main inquiry may be. He 
later may be blamed for not finding what he was not asked 
to look for. 

The procedure often followed in a preliminary examination 


4 QUESTIONED DOCUMENTS. 


would seem to indicate a belief that after incessant but utterly 
unsystematie and purposeless staring at a document it would 
in some mysterious way proclaim itself as false or true, as good 
or bad, and frequently the hope seems to be entertained that 
the answer will appear even to the unskilled and the inexperi- 
enced. One might as well expect to obtain by the same procedure 
an interpretation of the ancient inscriptions on an Egyptian 
obelisk. An examination of a document has not been made until, 
by a definite and detailed procedure, attention is directed to 
its every element and quality. 

The principal points for consideration—not all applicable in 
any one case—are: 

(1) Is the signature genuine? (2) Is the signature in a natural 
position? (3) Are the witnesses’ signatures genuine and were 
they written in the order they appear? (4) Does the signature 
touch the other writing and was the signature written last? 
(5) Is the writing of the body of the document genuine? (6) Is 
any of the writing disguised or unnatural in any way? (7) Are 
the standards submitted all genuine, consistent with themselves, 
and of proper date? 

(8) Are there remains of pencil or carbon marks which may 
have been an outline for the signature or other writing? (9) Is 
the signature shown in embossed form on the back of the sheet? 
(10) Was the document written before the paper was folded? 
(11) Was the signature written before or after the paper was 
folded? (12) How many times and in what way was the docu- 
ment folded? (13) Is there any significance in the design of the 
signature as indicating its date? (14) Was more than one kind 
of ink used in the preparation of the document? (15) Is the 
apparent age of the writing ink used consistent with the date 
of the document? 

(16) What kind of paper was used and does its size, shape, 
color, or constitutents, have any date or origin significance? 
(17) What is the watermark? (18) Are the several sheets of 
the document exactly the same size, thickness and color? 
(19) Does the paper ruling have any significance? (20) Was the 
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paper torn, burned, or mutilated in any way, and, if so, for 
what purpose? (21)I1s the paper of an unusual size, is it 
indented on any margin, and was it trimmed or cut by hand at 
any place? (22) Was the paper stapled or otherwise fastened 
together more than once? (23) Is the paper unnecessarily soiled 
and crumpled? (24) Are there discolorations or stains on the 
paper and, if so, what probably caused them and are they natural 
or artificial? 

(25) Does the document contain abrasion, chemical, or pencil 
erasures, alterations, or substitutions of any kind? (26) Does 
the document show abrasion erasures, or lack of continuity when 
viewed by transmitted light? (27) Are there offsets of ink 
writing from other sheets of paper? (28) Was the document 
copied in a wet copying press? (29) Has the document been 
wet in any way, and, if so, for what purpose? (80) Have acci- 
dental pencil or other marks been made on the paper? 

(31) If typewritten, was it all written on the same machine? 
(32) What kind of. machine was used? (33) Was each sheet 
written continuously at one time without being removed from the 
typewriter? (34) Is the history of the machine consistent with 
the date of the document? (35) Are there added figures, words, 
clauses, sentences, paragraphs, or pages, written on a different 
typewriter? (36) Is the typewriting the work of a skilled 
operator? (87) Are the indentions, margins, punctuation and 
spacing uniform? (38) Was the typewriting written by the 
operator alleged to have written it? (89) Is the connection of 
the pages continuous in language and ribbon condition con- 
sistent with other work on the machine on the same date? 

(40) Do perforations agree with the stub from which it is 
alleged the paper came, and do stub and document have continu- 
ous or overlapping watermark? (41) If document is a carbon 
copy, does it conform in size, position, and arrangement of 
matter, with original letter-heads? (42) Does the printing, or 
ruling, on the document have any date or other significance? 
(43) If document is a letter, does postmark, postage stamp, can- 
cellation stamp, or manner of sealing and opening envelope, or 
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embossing on enclosure, have any significance? (44) Was writ- 
ing blotted, and does the use of a blotter indicate proper con- 
tinuity or lack of continuity? 

(45) Are there indentations in the paper from handwriting, 
or typewriting, on a sheet placed above the paper examined? 
(46) Is the sequence of ink writing and pin-holes, cancellation 
stamps, or punch-holes, consistent with genuineness? (47) Is the 
rubber-stamp impression, if any appears, made from a genuine 
stamp? (48) Do the eyelets, fasteners, perforations have any 
date significance? (49) Is the attached seal of proper date, or 
the seal impression made from a genuine seal and is it made in 
proper sequence? (50) Do the names, streets, or events 
referred to in the document have any date or other significance 
bearing on the question of genuineness? 

As suggested above, error is avoided in examining and classi- 
fying a document by following scientific methods. The scientific 
spirit seeks the truth and in this quest in any field certain 
principles are constantly in force. The true scientist begins an 
inquiry* with no prejudices, as far as they can humanly be 
eliminated, and even with no presumptions; he is not an advocate 
in any sense or any degree, and is as willing to set aside his 
own erroneous ideas or theories as those of another. He 
especially aims to suppress pride of opinion, particularly pre- 
liminary opinion; he looks for the second fact, not to support 
what he thought was the first, but to test the first. His mind is 
made up only when the last fact has been found. 

Because this preliminary attitude of caution is commended, 
however, it is not to be understood that the true scientist remains 
uncertain and undecided and at no time has positive ideas or 
convictions. When by true methods he has reached his con- 
clusion he strenuously defends it. In this connection his final 
attitude is sometimes misunderstood and misrepresented by 
those who but advocate the ideas of others. It is not only the 
right, but it is the duty, of the specialist who has reached his 
conclusions in the right manner, to do everything in his power 
that is proper to see that the truth prevails; he is not then simply 
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aiding a client, he is furthering justice. Special witnesses have 
been criticized by those whose minds are steeped in advocacy 
because these witnesses endeavor, in every proper and effective 
way available, to prove conclusively that facts are facts and that 
truth is truth. . 

Certain arguments and even certain legal opinions seem to 
suggest, in their criticisms of the effectiveness and thoroughness 
of a specialist who testifies in court, that a witness of this kind 
should make no special preparation and should in a kind of 
casual way wander into a court-room and testify in a mild and 
tepid manner and then go back to his laboratory. In these 
attacks on the special witness there is, as a rule, no reference to 
the attorney against the facts who has continually and violently 
endeavored to prevent the facts from being shown, but he who 
is endeavoring to show the facts is accused of being an advocate. 
These illogical criticisms of forceful and effective testimony are 
the natural outgrowth of this state of mind of the advocate 
which assumes that one is not seeking to establish the truth 
because it is true but because he is engaged to do the best he 
ean for any proposition brought to him irrespective of its 
merits. 

As far as the conditions permit, the careful examiner will 
observe the following cautions: 

(1) Avoid, in giving an opinion, being influenced in any way 
by those who present the problem. (2) Avoid, if possible, the 
bias that may come from hearing a one-sided ‘‘history of the 
case’’, by not allowing the history to be related. (3) Avoid the 
bias that may arise from being told, or shown, what to others 
appeared significant. (4) Avoid being led into giving an unwill- 
ing or partial opinion. (5) Avoid forming any definite opinion 
whatever from general appearance. (6) Avoid as far as pos- 
sible being misled in any way by a first impression. (7) Avoid 
basing an opinion entirely upon system or nationality charac- 
teristics. (8) Avoid influence on opinion of either friendship, or 
of antipathy, or any matters or influences of any kind outside 
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of the actual document itself. (9) Avoid a hasty conclusion, and 
especially refuse to give an offhand, or ‘‘sidewalk’’, opinion. 

(10) Avoid giving any opinion whatever on inadequate 
standards, standards prepared for the purpose, or standards 
that in any way are under suspicion. (11) Avoid giving an 
opinion on a disputed writing too limited in extent. (12) Avoid, 
if possible, receiving information as to what other opinions 
have been given. (13) Avoid, as a rule, the giving of an oral, 
instead of a written, report that later may be misinterpreted or 
exaggerated in a report to others. (14) Avoid, if possible, an 
‘eleventh hour’’ examination, with no time for review and 
re-examination. 

When the facts are discovered or determined, and the docu- 
ment classified, then it is necessary to consider the question of 
preparation for proof. The degree of certainty of proof of 
forgery or proof of genuineness or proof of identity through 
handwriting, necessarily differs enormously in different cases 
and under differing circumstances. This subject is discussed 
more in detail in later chapters. 

On account of the nature of the problem in some questioned 
document cases, the basis for any conclusion whatever may be 
very meager and an opinion is but little more than a conjecture 
and should not be presented as evidence. In other cases, how- 
ever, evidence of this kind is so confirmatory of itself in its 
various phases, so cumulative in force when all the conditions 
are considered, that it is irresistibly convincing to a logical and 
unprejudiced mind. In many instances handwriting in sufficient 
quantity and kind affords positive and convincing evidence of 
human identification; it is its own corroboration. 

In ordinary proof what is called corroboration does not often 
amount to absolute demonstration but still further removes the 
probability of error. When the second and third witness, with- 
out collusion and as a result of independent knowledge, con- 
firm the first, the possibility of error in believing the first 
witness is further removed, but there still is always a possibility 
of error, of collusion or of mutual influence. Facts and cir- 
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cumstances affect proof and confirm each other in this same way 
with the important exception that, not being human beings, there 
is no possibility of their conspiring or of being influenced by 
each other. This plain fact is the source of the strength of some 
kinds of circumstantial evidence which under some .conditions 
is stronger than any human evidence ever can be. In many 
instances this is the character of evidence in a disputed 
document case. 

Qualified scientific writers on the subject recognize this dis- 
tinction between human testimony and fact evidence and practi- 
cally agree that a sufficient combination of inanimate facts or 
circumstances comes nearest to demonstration of any kind of 
proof. It is, of course, essential in this proof that the facts 
actually exist; that they are sufficient in number and that they 
permit of but one interpretation.’ 

It will readily be seen from these first pages that the matter 
here presented is not directly addressed to one class of readers 
but to anyone interested in discovering and proving the facts 


1‘‘From every standpoint from which 
the examination of the evidence has been 
considered, and the disputed points 
therein investigated, the mind of the 
court has been irresistibly led to the con- 
clusion that the signatures of Philinda 
Terwilliger to the deed X and to the will 
were never signed by her, and that both 
of said signatures are false and forged.’’ 
Green vs. Terwilliger, 56 Fed. 384, 407 
(1892). 

‘*Tmpeaching witnesses may themselves 
be unworthy of belief, but the array of 
circumstances marshaled in this case to 
prove that the will was a forgery served 
quite as well for purposes of impeach- 
ment. The court holds that 
the plaintiffs sufficiently maintained their 
cause by competent evidence to warrant 
the trial court in giving judgment in 
their behalf; and this, of course, had the 
effect of impeaching the attesting wit- 
nesses, which fully answers appellants’ 
contention that the evidence of attesting 
witnesses cannot be disregarded unless 
they are impeached.’’ Baird vs. Shaffer, 


168 Pacific 836, Nebraska Supreme Court 
(1917). 

“< ¢Preponderance of the evidence’ is 
a phrase which in its last analysis means 
probability of its truth. In a cause 
where there is conflicting moral evidence, 
the jury in the one case, the chancellor 
in the other, is required to decide accord- 
ingly as the weight of the evidence pre- 
ponderates in favor of one proposition 
or the other. . . . In the use of demon- 
strative evidence one relies upon the 
evidence of his own senses. It is there- 
fore evidence of the highest rank. It is 
the ultimate test of truth.’’? Boyd vs. 
Gosser, 82 Southern 758, Florida (1919). 

‘“Upon principle, therefore, as well as 
from the necessity of the case, proof of 
handwriting, under proper restrictions 
is, as has been seen, everywhere admitted. 
Moreover, as has been well said, it seems 
that this kind of evidence, like all proh- 
able evidence, admits of every degree of 
certainty from the lowest presumption 
to the highest moral certainty.’’ Ameri- 
ean and English Eneyelopedia of Law, 
Second Edition, Vol. XV, 283 (1903). 
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relating to a questioned, or a disputed, document. Some por- 
tions are more directly addressed to one class and other portions 
to other readers. 

The lawyer and his anxious and inquiring client with an actual 
disputed document problem in hand are naturally most often in 
mind, and next perhaps, the questioned document examiner or 
witness who is consulted for advice, information and assistance. 

Some of these discussions, especially those referring more 
particularly to principles, to laws, and to legal procedure, it is 
hoped may be of interest to reviewing courts that are asked on 
appeal to set aside verdicts of juries and findings of judges 
relating to questioned documents. Numerous of these courts 
are permitted to consider the technical facts and often can 
correct erroneous decisions due to prejudice, to sympathy, or 
to ignorance. . 

The law student who is preparing for future service is also 
on the fringe of the imaginary circle of readers as well as the 
scientific investigator, young and old, who has a passion for 
knowing things and ‘‘finding out about things’’ and who is 
attracted by any problem that arouses the investigating spirit. 
Then comes the general reader who, it may be, finds fascinating 
human interest in disputed documents and the great variety of 
problems connected therewith. 

While not anywhere directly addressed, it is hoped that it 
will also be seen that these chapters are really designed solely 
to aid one of the parties in a legal controversy and that party 
is the one, of the two who are contending, whose contention is 
correct and who, by aid of his lawyers and his witnesses, is 
endeavoring to prove the facts in a court; that is the one for 
whom these chapters were written. The correct contention of 
the most humble litigant always becomes a synonym for justice. 

It is not assumed at any place on these pages that hitherto 
unknown information is contained in every statement and it 
will be observed that the expressions ‘‘as is well known’’, and 
‘fof course’’, and ‘‘experience shows’’, and similar statements, 
are frequently employed in connection with, or leading up to, 
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other statements or inferences. There are many things that we 
know without always being fully aware of their relations to 
certain other things, and, as with all our learning, we go from 
the known to the unknown or to the less known and thus now 
and then are able to hook a new idea on to our previous stock. 
The hook is the knowledge we already possess. 

The controversial character of the application of the law to 
human affairs is illustrated by the collections of pro and contra 
citations on hundreds of topics. Books are written for lawyers 
that seemingly attempt, perhaps unconsciously, to aid both sides 
in a technical controversy regarding which it is certain that 
one side is wrong. There are of course problems of law and 
legal interpretation that have undefined borders and zones of 
doubt where a conclusion must be drawn from conflicting data 
but a disputed document is either good or bad and an honest 
expert cannot, like a lawyer, do the best he can for a bad case. 

If there is sufficient basis for a conclusion the technical witness 
must decide which side is right and if he appears as a witness 
he must declare his belief. If the evidence is closely balanced, 
or too limited in amount, he then can have no definite opinion, 
and, if a trial was a purely scientific performance, this non- 
partisan testimony, partly in favor of one side and partly in 
favor of the other, would be presented. It has been presented 
in a few instances, but this procedure is so at variance with the 
usual contentious trial that in many courts it is unknown. In 
some instances some of these points must be discussed at a 
preliminary interview. 


CHAPTER TI. 


CLASSES OF QUESTIONED DOCUMENTS. 


Documents are questioned, disputed, and attacked on many 
grounds and for various reasons but the great majority of 
questioned papers are included in the following classes: 


(1) Documents with questioned signatures. 
(2) Documents containing alleged fraudulent alterations. 
(3) Holograph documents questioned or disputed. 
(4) Documents attacked on the question of their age or date. 
(5) Documents attacked on the question of materials used in 
their production. 
(6) Documents investigated on the question of typewriting: 
(a) With a view of ascertaining their source. 
(b) With a view to determining their date. 
(c) With a view of determining whether or not they 
contain fraudulent alterations or substituted pages. 
(7) Documents or writings investigated because it is alleged 
that they identify some person through hand- 
writing. 
(a) Anonymous and disputed letters. 
(b) Superscriptions, registrations and miscellaneous 
writings. 
(8) Genuine documents erroneously or fraudulently attacked. 


“‘s 
a ae : .“ 


A description of these more common classes of suspected docu- 
ments is here given in connection with some general suggestions 
regarding a preliminary view of such papers and this outline 
will also serve as a somewhat general survey of the whole 
subject. Some of the topics referred to in the previous chapter 
are here discussed somewhat more fully. 

The most common disputed document is that of the first class 
and may be any commercial or legal paper, such as a check, note, 

[12] 
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receipt, draft, order, contract, agreement, assignment, will, deed, 
or similar document, the signature of which is under suspicion. 
In this class are found the traced forgery and the forgery pro- 
duced by the simulating or copying process. In a disputed docu- 
ment the signature only may at first be suspected but many 
different things may eventually show the fraudulent character 
of the instrument, and, as already pointed out, everything about 
it that in any way may throw light on the subject should be 
promptly investigated. 

At first view the signature should be critically examined and 
compared with genuine signatures but neither at this time nor 
later should any writings be used for comparison, by those who 
are to testify, that cannot be legally proved as standards of 
comparison. In this preliminary examination it is necessary 
to determine whether the writing in question shows the absence 
of divergent writing characteristics and the presence of the 
genuine writing habits and characteristics of the alleged writer 
to a sufficient extent to warrant the conclusion that the writing 
is genuine; or whether the absence of a sufficient number of 
characteristics of genuineness and the presence of divergent 
characteristics lead to the conclusion that the writing is not 
genuine. 

As stated above, this preliminary examination should never be 
made hastily and judgment should be reserved until every phase 
of the examination is completed. It is desirable in many 
instances to make the examination at two sittings with some 
time intervening, that the steps may be carefully reviewed when 
the mind and vision are unwearied. 

The color and character of the ink of a questioned signature 
should on first view always be carefully observed under suitable 
magnification and compared with the ink on all other parts of 
the document and, if conditions warrant it, with standard inks 
of the alleged age of the document. If the ink is apparently 
fresher than the age of the document would seem to warrant, 
a careful color reading of it should be made and recorded. 

Not infrequently the attempt is made to hide the evidences of 
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forgery in a fraudulent document by some alleged accident by 
which the paper is partially defaced or torn, or it may have been 
deliberately crumpled, soiled, or discolored in order to make it 
more difficult to show its real character.1. Any unusual condition 
in a document is an additional reason why it should be subjected 
to an even more rigid examination than would otherwise be 
given it. 

In the second class are included all documents in which it is 
alleged some alteration was made by erasure, addition, inter- 
lineation or substitution. In connection with these documents 
questions may arise as to the order or sequence of writing as 
shown by crossed lines, age and continuity of writing, erasures 
and changes, identity of ink, identity of pen and pen condition, 
self-consciousness or unusual care in writing, and the question 
may arise whether writing preceded or followed the folding 
of the paper. This important class of questioned documents 
also includes all varieties of ‘‘raised’’ checks, drafts and notes, 
as well as fraudulent interlineations in contracts, deeds, wills 
and other legal papers. 

The third class of suspected papers comprises those in which 
the writing of an entire written document is all questioned. 
These complete documents, if fraudulent, are usually vulnerable 
in many possible particulars and should be subjected to the most 
searching scrutiny including consideration of paper, watermarks, 
ink, pens, style or system of writing, natural variation or variety 
of form in writing, continuity of writing, slant, spacing and 
shading of writing, wording, subject-matter, seals, folding, and © 
ruling. Holograph documents are more fully discussed in the 
chapter on simulated forgeries. 

Tickets of many kinds are frequently forged or counterfeited, 
also rare stamps, valuable manuscripts, certificates, letters of 


1‘*T want to say something about the 
appearance of these receipts. They have 
all got holes through them indicating 
that they have been on a file, but when 
they were produced they seemed unusu- 
ally dirty. A strong suspicion 


arises that they were intentionally and 
deliberately made dirty for the purpose 
of giving them the appearance of genu- 
ineness.’’ Mr. Justice Pitney in Levy 
vs. Rust, 49 Atl. 1017. New Jersey 
Chancery (1893). 
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introduction and recommendation, letters of credit, diplomas, 
marriage certificates, marriage contracts, court papers, book 
plates, and especially autographs and letters of famous people, 
and also commissions, discharges and many other kinds of 
documents, some of which would be included in the third class 
named above but which cannot all be discussed in this place. 

The fourth class of questioned documents includes those in 
which the age of an instrument or the age of some part of it is 
investigated, or a document in which the comparative age of 
different parts may have some bearing on the question of its 
genuineness. Interesting papers of this class are often brought 
forward which purport to be ancient documents of great impor- 
tance and which it is usually claimed were found in some strange 
place or under peculiar conditions, and these circumstances are, 
as a rule, minutely detailed. These stories often are surpris- 
ingly alike in many ways and alone often are sufficient to arouse 
a strong suspicion that the document is not genuine. 

Documents have frequently been shown to be false because 
they were dated many years before the paper was made on which 
they were written, and this is only one illustration of the fifth 
class of questioned documents, or those shown to be fraudulent 
through the materials used. A recent disputed paper dated 1853 
had a seal after the signature the design of which was not made 
till 1891. Other matters for investigation under this head are: 
type printed forms, lithographed forms, typewriting, envelopes, 
stamps, contents, or any tangible thing that has a date value. 

A comparatively new class of questioned papers is included — 
under the sixth division and this interesting subject is fully dis- 
cussed in the chapter on questioned typewriting. 

The seventh class of questioned documents are of great variety 
and of all disputed papers they are perhaps most frequently 
brought under investigation. This class includes all documents, 
papers, writings, or instruments, which by their handwriting 
and contents tend to identify some person. The most common 
documents of this class are all kinds of anonymous and disputed 
letters. These may be ordinary letters offered as evidence, but 
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usually are abusive, warning, obscene, or scurrilous communica- 
tions, or any of the great variety of blackmailing, black-hand 
and threatening letters which so frequently become the object of 
legal inquiry. 

In the present edition of this book, in two new chapters, XX 
and XXI, are discussed two classes of documents, one of 
which is included in the list given at the beginning of this 
chapter and the other indirectly included. The first of these 
chapters relates to the genuine writing that is attacked in court, 
and the second discusses the anonymous letter or other docu- 
ment that someone is erroneously accused of having written. 
This negative proof was discussed in the first edition of this 
book under the various subjects treated but it has now seemed 
advisable to consider each of the questions under separate 
chapter headings. It is, of course, important to prove that 
genuine writing is genuine and to prove that false charges are 
false. 

It will be seen in considering these various classes of dis- 
puted papers that there are two related but quite distinct ques- 
tions regarding handwriting. The first question is whether a 
certain writing is genuine or forged. In such a case the writing 
is usually denied by the writer, or those who represent him, and 
the question to be determined is whether it is genuine writing, 
an imitation of genuine writing, or a wholly different writing. 

The second handwriting question in these inquiries, as outlined 
in the heading, is whether a certain writing will serve to identify 
the writer. A writing of this class may be and usually is dis- 
guised. It if appears to be disguised then the question is, 
whether the writer thus attempted to hide his personality and 
failed to do so, or is the writing not disguised and actually the 
writing of another person? In this class are included disguised 
anonymous letters and also ordinary letters and papers offered 
as evidence that by their writing serve as a means of 
identification. / 

In disguised writing the effort of the writer is directed to the 
exclusion of personal writing characteristics by the adoption 
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of characteristics foreign to his own writing. The problem in 
the examination of writing of this class is to discover and weigh 
against each other, as evidence for or against identity, involun- 
tary and unconscious genuine characteristics and voluntary 
adopted or foreign characteristics. 

A simulated writing? is one in which the attempt is made to 
copy or imitate the writing of another as is done in an ordinary 
signature forgery. To be entirely successful it is obvious that 
writing of this class by one who knows how to write involves 
a double process and must not only contain the features of the 
writing imitated but must also exclude the writer’s own personal 
writing characteristics. 

A writing that is simply disguised, as is usually the case in 
anonymous letters, is one in which the writer seeks only to hide 
his own personality without assuming that of any other par- 
ticular person. It is reasonable to expect that a simulated 
writing will resemble in some degree the writing it seeks to 
imitate, and it is equally apparent that a disguised writing will 
differ in some measure from the usual writing of one who thus 
attempts to hide his own personality. 

The simple question sometimes arises whether a complete 
letter or other document containing considerable matter, which 
is undisguised and written rapidly and freely, is in the actual 
handwriting of a certain writer, admitted specimens of whose 
writing of a similar character are shown. In an inquiry of this 

.kind it is simply necessary to determine to what extent all 
the variable characteristics and habits of two natural and undis- 
guised handwritings will accidentally coincide. With sufficient 
disputed and standard writing of this class by the same writer, 
proof of identity in a case of this kind often reaches such a 
degree of certainty that it leads to confession or disappearance 
of the writer. 

In any considerable quantity of writing it is usually possible 

1Simulate. To assume or have the the condition or character of; act or 


mere appearance or form of, without the take on a form in imitation of; counter- 
reality; assume falsely or fraudulently feit; imitate——Standard Dictionary. 
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to discover and show clearly whether a writing is natural and 
free or whether it is unnatural and feigned. A feigned hand, 
like a simulated document, is almost certain to be inconsistent 
with itself in certain significant features or qualities and will 
not be free and rapid. If a writing of this class is free and 
rapid it will almost certainly show, when carefully analyzed, 
many of the characteristics of the natural writing of the writer 
no matter what disguise may have been employed. 

When a signature is shown to be fraudulent the question 
naturally arises as to who committed the forgery. This question 
is asked in nearly every case, but judging from the writing 
alone cannot often be answered with much certainty. It is much 
easier to show that a fraudulent signature is not genuine than 
it is to show that such a writing is actually the work of a par- 
ticular writer. ‘‘Who committed the forgery?’’ is, however, 
one of the most common questions asked regarding disputed 
documents. As a rule the question cannot be answered for the 
reason that imitation of the handwriting of another is one of 
the most effective disguises of one’s own handwriting. It would 
be strange indeed if in the few letters of a forged signature 
a forger would incorporate a sufficient number of the charac- 
teristics of his own writing actually to identify him. 

Uninformed courts have reversed correct verdicts—unin- 
formed is used advisedly—because it was not proved at the trial 
who actually committed a particular forgery. Some of these 
reviewers who would properly criticize a specialist for trying. 
_to do the impossible, thus indirectly criticize this same specialist 
because he did not do what cannot be done. Possession and 
the attempt to utter and profit by a forgery are usually the only 
means of connecting a particular person with the act. 

Where a writing is imitated by the writer of a different system 
or different nationality there may be incorporated in it certain 
qualities which point toward and strongly tend to identify the 
actual writer, but it is not often that it is possible to say more 
than that a particular writer ‘‘may have written’’, or ‘‘was 
qualified to write’’, a forged signature. | 


CLASSES OF QUESTIONED DOCUMENTS. 19 


When the attempt is made to disguise a quantity of writing as 

in anonymous letters the problem is a very different one and it 
is usually possible to show with much certainty who was the 
writer, but where only a signature is forged by imitation, and 
especially by tracing, it is usually very difficult, if not impossible, 
to discover from the writing itself who actually did write it, 
unless as occasionally happens the forgery is practically an 
undisguised specimen of the writing of the forger, but this, as 
a rule, only occurs when there was available no genuine sig- 
nature to serve as a copy or model. 
_ Another question which it is sometimes necessary to investi- 
gate in any signature inquiry is whether it is possible that the 
writer had under command two styles of signature, one a con- 
ventional body-writing style and the other an individualized, 
distinctive check signature. There are writers who write a 
signature in a manner quite divergent from their general writing 
and when a writer of this class writes his signature in his body- 
writing style, especially with the given name spelled out which 
he usually writes as an initial, it may be sufficiently divergent 
from his usual signatures so that with only the initialed 
signatures for comparison it may be difficult to say whether 
or not it is genuine. With only usual standard signatures for 
comparison it may not be possible to say positively that the 
handwriting is genuine. This subject is discussed more fully 
in a later chapter treating of the signing of documents. 

In an investigation of a signature written in unusual form 
it is desirable, if not necessary, to have for standards of com- 
parison not only signatures but extended writings of other 
classes. With ample standard writings of various classes it is 
usually possible to determine whether such an unusual signature 
is or is not genuine. As already stated, however, with certain 
writers it is very difficult if not impossible to reach a definite 
conclusion with only usual standard signatures for comparison. 
The careful examiner will require that every available standard 
writing be supplied before a definite opinion is given. 
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From the moment that the genuineness of a document is 
questioned it should be handled and cared for in a manner that 
will not impair in the slightest degree its value as evidence. 
This precaution may seem unnecessary, but it frequently hap- 
pens that either through carelessness or ignorance the evidential 
value of a document of great importance is seriously impaired 
and important interests are thus imperiled. 

As early as practicable the exact physical condition of every 
part of a suspected document should be carefully observed in 
detail and made a matter of definite, written record and there- 
after the document should be preserved, as far as possible, in 
exactly the condition it is in when first suspected. It is usually 
of especial interest to one of the parties to insist that the 
document be properly protected and cared for. 

Numerous negative directions are necessary. A disputed 
document should not be cut, torn or in any manner mutilated 
in the shghest degree; it should not be touched with an eraser 
of any kind, nor with pen, pencil, or sharp instrument of any 
character. It should not be folded in any new place; should not 
be folded and unfolded unnecessarily; should not be wet and, 
except by special permission, no chemicals should be applied 
to papers of the opposing party in any manner that will injure 
or deface them, and tests of this kind should be made only by 
those properly qualified to make them. 

To avoid even the possibility of pencil marks being made upon 
a questioned document, those examining it should not be allowed 
to point closely at letters or any parts of it, with a pencil. Sharp 
pointed dividers or measuring instruments should not be put 
upon a questioned writing except with the greatest care and only 

[20] 
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by those skilled in the use of these instruments, and a direct 
tracing should not be made of it by anyone at any time. 

An especially objectionable practice in connection with dis- 
puted letters and other writings is that of underscoring with a 
pencil what are considered to be identifying characteristics. 
This practice should be condemned and if papers have 
thus been marked the marks should, under proper supervision, 
be carefully erased. When papers have been marked in this 
way they are necessarily defaced and it becomes difficult for a 
subsequent examiner to avoid some consideration of the matters 
thus pointed out which may make it difficult to approach the 
problem in an unprejudiced manner.' 

It is usually unwise for various examiners, especially those 
of varying ability, to make an investigation in conference. Hach 
examiner should make his examination and report independ- 
ently of all others and for this reason alone papers should not 
be marked in any way that will indicate what a previous 
examiner’s view of the matter might be. 

A folded document of any kind that is being investigated, a 
note, check, draft, legal paper or letter, should be unfolded and 
kept ina celluloid cover. This method should be followed in order 
to avoid the necessity of folding and unfolding the document 
every time it is examined, as such procedure will inevitably break 
the paper at the folds and, what may be more important, also 
change the condition of the folds as shown when the genuineness 
of the paper is first questioned. 


1Another occasional practice that de- 
serves to be severely condemned is that 
of putting initials, or even the full name 
of the examiner, on the disputed docu- 
ment and all the standard writings. This 
act is sometimes apparently a petty piece 
of advertising, or perhaps a precaution 
that will insure that the examiner will 
be called as a witness at the trial. In 
certain cases, where there are numerous 
papers, it is desirable to put an incon- 
spicuous and impersonal identifying 
mark on the documents examined. <A 
good method of doing this is to use 
one of the excellent numbering machines 


now available, numbering up to 9999, or 
higher, and putting consecutive numbers 
in the corner, or on the back of all the 
papers examined. The disputed docu- 
ment or documents may be numbered 
first and then all the other papers in 
regular order. If a record is kept in 
an interview, or daily record book of the 
numbers employed on any date, then the 
numbers at any future time not only 
identify the papers but also show just 
when they were examined. This informa- 
tion is sometimes very desirable on cross- 
examination at a trial held a long time 
after the examination was made. 
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A disputed document will necessarily be handled by many 
persons and, from the beginning in every case, should be properly 
protected. A document of this kind that goes unprotected 
through a protracted trial and is handled by attorneys, witnesses 
and jurors; that is rubbed, folded, crumpled, squeezed, breathed 
upon, sneezed upon, coughed upon, pointed at and marked with 
lead pencils, and dropped on the floor, is often defaced, soiled, 
torn, sprinkled and finger-marked, and as a result its evidential 
value, if not actually destroyed, is seriously impaired. If a 
questioned document is of a fragile character, as is often the 
case, it is especially important that it be properly protected. 

The best method of protection of a document that must be 
handled is to place it between sheets of thin, transparent cellu- 
loid. If a sheet is cut slightly larger than twice the size of the 
document and then folded at top or side, the document can be 
inserted between the sheets and held in place by one or two 
ordinary paper clips. 

Celluloid that is not more than five thousandths of an inch 
in thickness is available that will fold without breaking. The 
document can then easily be removed if necessary and ean be 
examined on front or back and, when thus protected, will not be 
injured by any amount of handling. The judge in every 
important disputed document case should direct that important 
documents be thus protected. When celluloid is not obtainable, 
thin glass can be used and bound at one end by adhesive tape. 
In some instances important standard w ritings should also be 
put in celluloid covers. 

A questioned document should not be exposed to moisture of — 
any kind; should not be exposed long to strong sunlight or left 
out in the air uncovered, and should never be carried in the 
pocket where it may be affected by bodily heat or moisture or 
become worn, wrinkled, or soiled. 

In examining a questioned document with a microscope having 
no stage but a special foot that allows the instrument to be 
placed anywhere on the paper, special care should be taken not 
to soil, wrinkle or fold the document. To avoid the necessity of 
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placing the microscope directly upon the document itself, a good 
strong sheet of paper from the middle of which a suitable 
aperture has been cut, should always be placed over the document 
during the examination. 

The type of microscope just mentioned not only makes it 
possible to examine the middle of any portion of a large sheet of 
paper or page of a book, which is not possible with the ordinary 
instrument, but also avoids the danger of injuring a document 
by folding or rolling it up closely in such a way as to get it on 
the ordinary microscope stage. 

If, as is often the case, the exact condition, character, tint and 
shade of the ink have any bearing on the question of genuine- 
ness, it is particularly important to guard the document care- 
fully from excessive moisture, light, and heat, as such exposure 
may seriously affect ink conditions. Fireproof safes, especially 
when new, may be somewhat damp and a questioned document 
regarding which the question of the age of ink is involved should 
not be kept in such a receptacle. 

It has been proposed in connection with certain inquiries 
regarding the sequence of crossed ink lines that an ordinary 
wet letter-press copy be made of the part in dispute. This test 
should never be allowed as it will furnish no information of 
value and, what is more serious, will make it impossihle to 
ascertain the fact thereafter by any method. 

Certain foreign technical books describe impracticable meth- 
ods of examination in disputed document cases that would 
inevitably deface, if not actually destroy, a document. These 
experiments should, of course, not be allowed." 

If a disputed document becomes torn or mutilated in any 
way, or if it is in this condition to begin with, it should not be 
pasted on an opaque card. It is desirable in a case of this kind 
to fasten the pieces together at the margins with small particles 


1If this has also been in vain there 
is still a last but heroic method which 
under all circumstances injures the docu- 
ment if it does not destroy it, and may 
therefore be made use of only with 
special consent of the court. This is the 


reproduction of the removed writing by 
heat up to the time when the paper begins 
to coal or turns black.—Der Nachweis 
von Schriftfalschungen, ete., von Denn- 
stedt und Voightlander (1906). 
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of library paste, not mucilage, and then put the repaired docu- 
ment between sheets of celluloid, or glass, as already described. 
If a document is badly mutilated it should be carefully put 
together according to the directions given below.1 

In important inquiries it is usually advisable as early as pos- 
sible to put a disputed document in the custody of the court or 
some public officer where it will be protected and where, under 
proper restrictions, all parties may have access to it. 

Finally, the court stenographer should especially be cautioned 
when marking a questioned document as an exhibit, not to write, 
paste a label or put a big rubber stamp impression on it at any 
place where there is writing on either side of the paper, and 
incidentally, he also should be required to write the exhibit 


number plainly. 


1A peculiar form of document oceca- 
sionally met with is one that for some 
reason, or in some way, has been torn 
into many pieces. Genuime documents of 
importance are sometimes rescued after 
the attempt has been made to destroy 
them and fraudulent documents have pur- 
posely been torn to bits, with the ex- 
planation that it was due to accident, 
in order to make it more difficult to 
examine them thoroughly, as was done 
in the Schooley-Crawford case, Scranton, 
Pennsylvania. Torn documents are often 
put together hastily in an awkward and 
improper way so that ther evidential 
value is much impaired. 

When torn papers have thus been im- 
properly assembled, permission should be 
obtained from the court, if necessary, 
to put the part together in a proper 
manner. If there is no ink question 
involved, the document siuoud be slowly 
and carefully dampened by the appiica- 
tion of dampened cloth to tue back of 
the paper until the paste, or mucilage, 
is sufficiently dissolved so the paris can 
be separated without tearing away the 
surface of the paper. ‘The parts suould 
then be slightly dampened on the back, 
avoiding a wetting that will make the 
ink run, and then the pieces should be 
flattened out carefully. 

Some ingenuity and much patience 
may be required to put together accu- 
rately and neatly the torn bits of an 


important document that, when put to- 
gether, make a complete paper, if no 
pieces have been lost. The first necessary 
step is to flatten out the pieces, as sug- 
gested; then the corners can be found, 
and then the parts assembled as a dis- 
sected map is put together. If the paper 
is quite heavy it will often tear, leaving 
a tapering thin edge of each piece. These 
pieces can often be spliced together with 
white paste applied only to the rough 
edges so the tear is hardly perceptible, 
but all pieces cannot be put together in 
this way. 

Finally the pieces ‘should all be assem- 
bled in proper order and lightly attached 
with white paste, not glue or mucilage, 
to a proper support. It is sometimes 
desirable to use black paper, or prefer- 
ably black cardboard, if it is not neces- 
sary to examine the document by 
transmitted light or examine the back 
of the document. 

If both sides of the paper are to be 
examined, the pieces can be lightly 
attached to a transparent sheet of cel- 
luloid by a very small speck of glue on 
each piece and then this sheet covered 
with a sheet of glass the size of the 
celluloid, and finally the edges bound 
with gummed tape. The bending of two 
pieces of celluloid will loosen the glue 
or paste, so it is better to use glass for 
one of the supports. 


~- 
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STANDARDS OF COMPARISON. 


One of the first steps in the investigation of a suspected or 
disputed writing should be the seeking out of suitable genuine 
writings with which it is to be compared. Strange to say, in 
many instances this common-sense proceeding is long delayed 
even in those jurisdictions where standard writings are admitted. 

Unfortunately this rational method could not be followed in 
the old days in those states and courts where only ‘‘writings in 
the case for other purposes’’ could be used for comparison. 
Under this peculiar and unfortunate rule it was usual that only 
very inadequate, if not wholly unsuitable, standards were avail- 
able and under these conditions it was not surprising that 
so-called proof of handwriting was often a mere farce. The 
frequent outcome of this old practice has been briefly discussed 
in the introduction to this book. 

England changed the old practice by statute in 1854, and 
Massachusetts, Connecticut, and Maine, to their honor be it said, 
have from the first permitted comparison of handwriting with 
properly proved standard writing, but the courts of numerous 
states, strange to say, refused for generations to change the 
practice. For years the average man was astounded to learn 
that a writing could not be proved by going out and getting 
undoubtedly genuine writing with which to compare it. New 
York did not change the practice until 1880; Pennsylvania did 
not make the change until 1895, and all the courts of many states 
and the United States federal courts in all the states in criminal 
cases, until a few years ago were still under the old procedure. 
The great state of Texas still refuses (1927) to admit genuine 
writings as standards of comparison in civil cases. The 
Supreme Courts of North Dakota and Arkansas finally changed 

[25] 
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the old practice by their own decisions and did not longer wait 
for legislatures to change what should never have been the law. 

One of the principal objections to the ancient procedure was 
not necessarily that no writing whatever was available for com- 
parison but because that which might be available, that happened 
to be ‘‘in the case for some other purpose’’, sometimes was 
worse than none as an exclusive basis of comparison. Many 
important cases have been tried with only one standard signa- 
ture for comparison and that not only of a different class but 
sometimes written thirty years or more before or after the date 
of the disputed writing. 

Under this old practice, where the standard writing came into 
the case ‘‘by accident’’, it is not to be wondered at that hand- 
writing testimony often deserved the criticism it received and 
the whole history of the subject has been clouded by this unfor- 
tunate procedure. The old precedents are still quoted and it is 
necessary to know something of the ancient rules in order to 
understand the origin of certain of the old precedents and 
prejudices. 

Under the modern practice, permitting the introduction of 
writings for the purposes of comparison, abuses may creep in 
and justice be defeated, but this possibility is greatly reduced 
as compared with results under the old rules. With a competent 
judge and trial counsel of intelligence no unfairness to either 
side will result from the modern practice and the truth is much 
more likely to prevail. Certain simple precautions may be 
necessary for the guidance of those who have not had experience 
with handwriting cases. 

A questioned signature may be so unnatural as writing and 
so drawn and patched that its fraudulent character is quite evi- 
dent when these conditions alone are clearly shown, and in some 
eases the almost exact identity of two or more signatures on a 
disputed document or on several documents, may in itself be 
sufficient to show their inherent fraudulent character; but the 
real nature of a disputed writing in most cases must finally 
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legally be determined and shown by actually comparing it with 
other writings which are proved or admitted to be genuine. 

It is obvious that the best standards of comparison are those 
of the same general class as the questioned writing and as nearly 
as possible of the same date. Such standards should, as a rule, 
include all between certain dates covering a period of time both 
before and after the date of the writing in dispute. The amount 
of writing necessary for comparison differs in different cases 
but, if possible, enough should always be obtained to show 
clearly the writing habits of the one whose writing is under 
investigation. 

A positive conclusion that a signature is fraudulent can some- 
times be reached by comparison with a small amount of genuine 
writing especially, as stated above, if the disputed signature is 
a bungling forgery that is suspicious in itself. More standard 
writing may, therefore, be necessary as a basis for a positive 
opinion that a writing is genuine than is necessary to show that 
it is fraudulent. 

Several signatures should always be obtained, if possible, 
before any final decision is rendered, five signatures always con- 
stituting a more satisfactory basis for an opinion than one and 
ten being better than five. It is not often helpful to use more 
than twenty-five to seventy-five except in unusual cases and it 
is not usually desirable to use those of widely different dates if 
sufficient contemporary writings of the right class can be 
obtained. In many cases a few contemporary signatures furnish 
an adequate basis for a positive opinion and with certain dis- 
tinctive and skilful writers one good standard signature is 
sometimes sufficient on which to base a preliminary opinion. 

‘Notwithstanding the common practice of bankers in this 
regard, it is dangerous to base a positive and final conclusion 
that a suspected signature is genuine on a comparison of it with 
only one genuine signature unless it is a highly individualized 
and skilful signature. For comparison with a disputed letter 
one good complete standard letter may be sufficient, but even in 
an inquiry of this kind more writing should always be obtained 
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if possible. Many errors in the examination of questioned 
writing are due to the fact that an adequate amount of standard 
writing is not obtained before a final decision is given. 

The competent examiner will decline to give any opinion until 
a satisfactory basis for an opinion is available and, unlike the 
bank clerk, will usually decline to say that a suspected signature 
is genuine with only one signature for comparison. A suspected 
signature, however, may contain so many inherent qualities indi- 
eating that it is not genuine that one good standard signature 
may be sufficient on which to base a positive opinion that it is 
not genuine. 

As stated above, the writings most to be depended upon as 
standards are always those bearing dates nearest to the date of 
the disputed writing and that are of the same general class. 
This is true for the reason that writing of different individuals 
varies in differing degrees as written at different times and for 
different purposes and the only way to learn of these habits of 
any writer is through standard writing. 

There are writers who have formal business signatures for 
checks, legal documents and important papers, and careless 
or unconventional signatures for familiar letters or similar 
writings, although by most writers these two classes of signa- 
tures are used interchangeably to some extent. It is obvious 
that the conditions last named would affect the value of either 
class of these varying writings as exclusive standards of com- 
parison in a matter involving writing of the other class. 

Certainly with the average writer there is no appreciable 
difference in signatures due alone to the fact that they are 
attached to business documents of varying degrees of impor- 
tance. Iiffort is sometimes made to excuse a halting and over- 
written forgery by claiming that its condition is due to the fact 
that it is attached to an important document and that no one 
can tell what kind of a signature one would write on an impor- 
tant document. The argument is fallacious. A very nervous 
and physically weak writer may become wholly unable to write, 
under conditions of excitement or strain, but the inability is not 
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due merely to the importance of the document. Furthermore, 
nervous writers do not produce the qualities found in the typical 
forgery but show an abandon, illegibility, and incompleteness 
that often is its own certificate of genuineness. 

The signatures of the great majority of writers do not differ 
in general style from their other writing, in which case it is 
entirely proper to compare signatures with general writing, such 
as the body writing of letters and other written documents. The 
signatures of some writers, however, as stated above, differ in 
_ certain radical and pronounced particulars from their general 
writing, in which case signatures should be compared only with 
signatures and general writing with general writing. 

In many instances, however, the writing of signatures 
influences general writing in certain very significant particu- 
lars. Peculiar formations, combinations or individual habits 
which become fixed by being often repeated in frequently written 
signatures, may unmistakably affect general writing where these 
letters, forms, or combinations appear. In a case of this class 
writing other than signatures may be particularly valuable for 
comparison with a peculiar questioned signature, or genuine 
signatures as standards may become very useful in identifying 
the author of a disputed letter or a general writing by a writer 
who puts some queer things into his signatures. 

The most significant writing characteristics persist to a 
greater or less extent under whatever circumstances writing is 
produced but here again the habits of different individuals vary 
greatly. A conclusion that two sets of writings are not by the 
same hand, as in signature inquiries, should mainly be based 
upon comparisons with writings of the same class, but a con- 
clusion that two sets of writings are by the same writer, as in 
anonymous letter cases, is confirmed if numerous writings pro- 
duced under very different conditions all show many identical 
characteristics. 

Unusual conditions under which signatures are written may 
affect their value as standards of comparison. Hastily written, 
careless signatures, like those in express, or telegraph messen- 
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ger’s books, for instance, especially if written with a pencil, 
should not, of course, be used exclusively for comparison with 
a questioned signature unless it is supposed to have been 
written under similar conditions of haste and lack of care. 

-The acceptability of standards may also be affected by the 
age of the person whose writing is in question or the age of the 
writer when the disputed writing is alleged to have been pro- 
duced. Handwriting is individualized from the very beginning 
of learning to write, but this development becomes much more 
pronounced as soon as writing is used to any considerable extent 
for practical purposes and its distinct individuality develops 
much earlier with some writers than with others. Even after a 
writing becomes distinctively individualized it will, however, 
gradually change in certain particulars, the extent of the change 
depending upon the amount of writing done, the occupation, 
habits, and environment of the writer. 

It is especially important that adequate and suitable stand- 
ards be supplied in cases where a questioned writing comes out 
of a school or educational institution. Many errors have been 
made in these cases because the writing under investigation 
contained numerous system qualities many of which appeared 
in the writing of numerous suspected writers. An examiner who 
is not able to distinguish these qualities is easily led into error. 

With one who writes but little and whose surroundings con- 
tinue the same, changes will be but slowly developed, while the 
writing of one who writes much will often show a gradual but 
constant evolution so that a careful examination by dates will 
show the development, even in a small signature, of certain 
definite, permanent characteristics which begin at a certain time 
and continue through certain definite periods of time. This 
chronological fact often becomes very important in examining 
a questioned document which purports to have been produced 
at some remote date. The writing of a fraudulent document of 
this character is often modeled after writing of a later period 
and by this fact alone its spurious character may be conclusively 
shown. 
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The most significant form characteristics of pencil writings 
are in general character the same as those in pen writings by the 
same individual and a questioned writing in pencil may properly 
be compared with pen writing, but the standards of comparison 
in a case of this kind should if possible include pencil writing. 
Shading, pen pressure, pen position and line quality character- 
istics are not exactly the same in pen and pencil writing but 
these differences will not render one kind of writing entirely 
useless as a proper standard for comparison with the other, but 
would tend to weaken its value. Some writers make consider- 
able distinction between their pen and pencil writing while 
others do not and this fact also should always be determined 
and considered. 

Pencil writing is usually produced with more finger action 
than pen writing, especially by one who usually writes with the 
arm motion, and a pencil is usually grasped more firmly than a 
pen and, as a rule, pencil writing also requires more pressure 
on the paper which may interfere somewhat with free action. 
With some writers, however, pencil writing is nearly always 
careless and rapid and much inferior in quality to their pen 
writing. It will thus be seen that similarities between pen and 
pencil writings may be very significant as indicating identity, as 
in anonymous letter inquiries, but certain differences in speed, 
pen pressure, or shading, would not necessarily be conclusive 
as indicating lack of identity. 

Varying physical conditions of a writer may affect the accepta- 
bility of standards. Many forgeries are committed in attempts 
to obtain the property of those who were advanced in years at 
the date of the alleged writing in dispute, and sometimes sick- 
ness or weakness through age, during a certain definite period 
of time, may affect aged writers so as to render writings made 
before, or after, a certain definite date improper and undesirable 
as exclusive standards of comparison. Signatures produced 
during a period of great weakness would, of course, not be 
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proper for exclusive comparison with writing of a subsequent 
period written under normal conditions. 

If questioned writing purports to be by an aged writer it is 
especially desirable that the standards should not only be near 
the date of the writing in question, but it should also, if possible, 
be shown that they were written under similar health conditions. 
A severe illness may so affect an aged writer as to render all 
previous signatures improper as standards of comparison with 
a later writing unless this fact is understood and given proper 
consideration. 

It is sometimes found that a signature to a fraudulent docu- 
ment bearing a date of a number of years previous is not in 
accord with the physical condition of the writer on the date it 
bears. It can sometimes be definitely shown that on the exact 
date of a disputed document the alleged writer not only did not 
write but was physically unable to do so. This subject is more 
fully discussed in the chapter on variation in genuine writing. 

Request writings and forced writings are not usually the best 
standards of comparison but may be of very great value where 
writings serve to identify a person, this being especially true 
with illiterate persons and those unaccustomed to writing. If 
circumstances are favorable, suspected anonymous letter writers, 
or those who deny any writing of considerable length, should be 
asked to write the disputed matter several times from dictation 
or typewritten copy under as nearly as possible the same con- 
ditions as those under which it is alleged, or suspected, that it 
was produced. The same kind of pencil or pen should be used 
and also paper of the same size, ruling, and quality. Writing 
of this kind should, if possible, be obtained in such manner that 
it is not strained, unnatural, and self-conscious. If consider- 
able writing is done and included in it are important parts of the 
disputed writing, some of the writing is quite certain to be ina 
natural style. Innocent parties do not often object to furnishing 
specimens of their writing and suspected parties may not dare 
to refuse or, as is very frequently the case, may be entirely 
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unconscious of the fact that their writing is full of peculiar 
individual characteristics. | 

It is sometimes a good plan to incorporate into request writing 
matter apparently on some outside subject but including words, 
expressions, letters, names, and combinations, and especially 
misspelled words that are found in the questioned writing. 
Under these conditions a writer is more apt to write in a natural 
way the matter in question than if he is asked to write that alone. 
A small amount of writing, produced by anyone when the ques- 
tion of writing is in the mind, is apt to be somewhat self-con- 
scious and unnatural, and a larger quantity should be written 
to overcome this difficulty. 

Request writings are often obtained in a manner that not only 
allows a writer to disguise his writing but that also does not 
furnish a fair and adequate basis for comparison. Frequently 
only a few letters of the alphabet are included and no figures. 
If a writer who is suspected consents to write he should be 
asked to write the same extended matter at least three times in 
order to show whether he is writing naturally or aes his 
hand. 

It is almost anne for a writer to write the same aaation 
three times, without the previous writing before him, and dis- 
guise it in the same way. This method, of course, enables the 
innocent writer to free himself from suspicion. In order to 
justify a second and third request a different pen or different 
paper should be supplied. 

It is well also to time the writing and if the writer apparently 
is disguising he should at the last be asked to write the matter 
in one-half the time required for the first writing. If it can be 
arranged, a writer should write for at least a half hour or more. 
The writer should be treated courteously, should not be made 
nervous and, until the last, should not be hurried in any way. If 
a writer is writing too large, as often is the case, he, or she, 

1 Full and explicit directions regarding of Proof, Especially as exemplified in 


the obtaining of request writing are Disputed Document cases’’, Chapter 
given in the author’s book ‘‘The Problem XXI. 
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should the next time be given a small sheet of paper and asked 
to write one-half the size. A refusal indicates a lack of frank- 
ness if not an intention to disguise. 

The selection of the matter to be written is of vital impor- 
tance. The paragraph below about the ‘‘ London business’’, con- 
taining only about eighty words, contains all the capital and 
small letters and figures, and is of a nature that will not be 
likely to arouse suspicion. If it is written three or four times, 
once rapidly at the last, it will furnish an excellent basis for 
comparison. It is also nearly always advisable to include some 
additional matter, as suggested above, that contains words, 
especially misspelled words, or peculiar letters, in the anony- 
mous writing. 

The copy of the matter to be written from dictation is as 
follows: 

‘‘Our London business is good, but Vienna and Berlin are 
quiet. Mr. D. Lloyd has gone to Switzerland and I hope for 
good news. He will be there for a week at 1496 Zermott St. and 
then goes to Turin and Rome and will join Col. Parry and arrive 
at Athens, Greece, Nov. 27th or Dec. 2d. Letters there should 
be addressed: King James Blvd. 3580. We expect Chas. EK. 
Fuller Tuesday. Dr. L. McQuaid and Robt. Unger, Esq,, left on 
the ‘Y.X.’ Express tonight.’’ 

Depositors’ signature cards in many instances are the most 
undesirable standards with which to compare a questioned 
writing because of the conditions under which the signatures 
are usually written. This writing is often done while the writer 
is standing and usually is written with a strange pen and in an 
unaccustomed place, and these bank signatures were formerly 
written in a big book but now are usually put on a small ecard. 

But what is frequently more disturbing than these conditions 
is the full consciousness of the fact by the writer that the signa- 
{ure is being written to be used for comparison, which with many 
writers, as stated above, tends to produce a self-conscious, 
unnatural signature. With only one signature of this kind for 
comparison it is not strange that forged papers are paid at a 
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bank when handwriting comparison alone must be depended 
upon. Many bank clerks thus undertake to do what the most 
experienced and skilled examiners would not presume to do. 

A change should be made in the method of securing bank 
signatures for comparison and with inactive accounts they 
should undoubtedly be renewed from time to time, particularly 
with old people, and with these latter accounts more than one 
signature should always be procured and kept for comparison. 
Two paid checks or vouchers drawn in the ordinary course of 
business would serve very much better as standards than those 
usually employed. Many decisions on handwriting, with most 
unfortunate results, are made by bankers because the standard 
of comparison used was inadequate and unsuitable and should 
not have been depended upon. : 

Every standard of comparison offered in court should always 
be carefully scrutinized by one capable of making an examina- 
tion of this kind, in.order to discover possible forgeries offered 
as standards and also to see if any proposed standards show 
evidence of retouching, tampering or changes of any kind, which 
the signatures may not have contained as originally written. 
The attempt may be made to introduce as standards, not only 
additional forgeries by which to prove a forgery, but genuine 
signatures which have been fraudulently changed to make them 
conform to the fraudulent signature on a disputed document. 

These changes in genuine signatures may be made by actually 
erasing, by chemicals or by abrasion, portions of a genuine 
signature and then restoring the parts in the manner desired, 
or changes may be made by retouching and patching of undoubt- 
edly genuine signatures in order to explain and excuse retouch- 
ing and patching in a disputed writing. Fortunately this 
evidence of erasures and retouching done at a different time 
is, as a rule, perfectly evident when carefully examined. 

The line or pen strokes composing suspected standards should 
always be carefully examined throughout with the microscope 
in good light and suspicious signatures should be objected to by 
counsel and excluded by the court. With an attorney fairly 
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alert and reasonably well qualified on the subject, and a capable 
and cautious judge, no abuse on this score need be feared. The 
‘‘collateral issue’’ bugaboo in the old cases that argued against 
the use of standards has been brushed aside by requiring that 
‘‘standards must be proved to the satisfaction of the judge’’. 

The question as to what are proper and adequate standards 
of comparison may arise in the consideration of certain so-called 
tests which are sometimes proposed in connection with hand- 
writing testimony. Unfortunately these tests in some instances - 
are manifestly unfair and their sole purpose is thus to divert 
attention from the main facts and destroy the effect of damaging 
testimony. No competent and honest witness will refuse to 
submit to a fair test and no witness should be compelled to 
submit to a test that is not fair. 

The inquiry is sometimes made whether several test signa- 
tures or even single words on a sheet were written by one, two, 
or more writers. This at first may seem like a proper question 
and an answer may be insisted upon, but there may be and 
usually is no suitable basis for an opinion in an inquiry of this 
kind on account of the lack of proper and sufficient standards. 
A competent and experienced examiner will not give a positive 
opinion in any matter of this kind until comparison can be made 
with a sufficient quantity of standard writing, unless, as may be 
the case, the existing fact is perfectly evident by a mere 
inspection. | 

If, however, a witness does give a prompt and positive opinion 
on the main question in dispute based on an equally slender 
foundation, as unfortunately may be the case with the pre- 
sumptuous or the inexperienced witness, then a test which is 
really parallel in character to the original inquiry may be 
entirely proper and allowable. Much of the discredit that has 
been brought upon handwriting testimony has resulted from 
rash attempts to give opinions without careful study and in the 
absence of proper standards. This unfortunate practice is 
undoubtedly due in a measure to the bank custom, already 
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referred to, of keeping only one signature for handwriting 
comparison. 

The qualities and characteristics of any handwriting as deter- 
mined and classified in a thorough examination, are, (1) perma- 
nent or fixed, (2) usual or common, (3) occasional and, (4) 
exceptional or accidental. It therefore follows that a hand- 
writing has a certain field of possible and expected variation 
and without a sufficient quantity of standard writing significant 
habits cannot be determined, and the value and force of char- 
acteristics cannot be definitely known. It is usually through 
ignorance, but sometimes through pretension, that the attempt 
is voluntarily made to differentiate the various signatures of a 
specially prepared test group, as described above, with no other 
standards for comparison than the various signatures them- 
selves and with no knowledge as to whether any of it is natural 
writing. All signatures thus presented may be disguised and 
they are quite likely to be unnatural and may be simulated from 
one model, and with no knowledge of dates, no fixed habits and 
characteristics for comparison, it can easily be seen what pre- 
sumption it may be to give any opinion whatever. The case is 
not at all parallel with the definite comparison of a disputed 
writing with a sufficient quantity of proved, genuine writings or 
an adequate number of naturally written, genuine signatures. 

The informed and properly cautious witness, to whom an 
unfair test is applied, properly and correctly answers, ‘‘I have 
no opinion in the matter; the matter presented does not supply 
a proper basis for an opinion.’’ A witness cannot be compelled 
to give an offhand opinion that he does not have. If the test is 
fair, however, and of a nature parallel to the problem in the case, 
the witness should answer the question but can, of course, ask 
for time. 

In inquiries of this kind the fact should always be brought 
out and emphasized that tests to be fair and of value must 
always be parallel in nature with the main question at issue. 
Because one signature is pronounced a forgery it is not to be 
assumed that any other forgery, no matter how skilfully exe- 
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cuted, should necessarily be discovered at sight or even by 
study. Like counterfeits of any kind, they may be good enough 
to deceive the most skilful but this does not prove that a bungling 
forgery is genuine nor does it follow that if a definite opinion 
can be given in one case it must be in the other. 

To insist on a positive opinion under any test no matter how 
difficult is saying, in effect, that one who is not able and willing 
to answer correctly every question, or solve every problem, is 
therefore not qualified to answer any question or solve any 
problem. A method of this kind to prove either competency or 
incompetency would not be permitted in any properly conducted 
scientific inquiry. The competent man in any field of inquiry 
does not hesitate to acknowledge his limitations and he should 
not be forced to do that which he does not assume to be able to do. 

If the pretender or the unskilled witness presumes to give 
opinions offhand and without a proper and adequate founda- 
tion, as unfortunately is sometimes the case, it is right and 
proper that ignorance and pretension of this kind should be 
exposed by proper tests similar in character to the main inquiry. 
Often these pretentious and incompetent witnesses are utterly 
unable to separate the actual signature in dispute from the 
genuine signatures in the case when they are all presented in the 
form of photographs, especially if the size or surroundings of 
the signatures have been somewhat changed. 

Some of those who testify from recollection and pretend to 
‘‘know a handwriting’’ offhand will often make the most absurd 
errors on the simplest tests. Practical tests presented to wit- 
nesses of this kind are proper and may show most conclusively 
the unreliable character of their testimony. 
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PHOTOGRAPHY AND QUESTIONED DOCUMENTS 1 


Photographs are useful in nearly every questioned document 
investigation and in many cases it is impossible without them to 
present the facts to a court and jury in an effective, convincing 
manner. In a document inquiry a tangible thing is under exam- 
ination for the purpose of determining which of two conflicting 
interpretations is the correct one, and, if the investigation is to 
be thorough and complete, certain instruments and illustrations 
are necessary to bring into view and make plain and clear the 
physical facts which constitute the evidence upon which the final 
conclusion is based. The photographic camera is one of these 
useful instruments. 

Photographs often make clear what otherwise may be hidden 
or indistinct, and this fact alone is sufficient reason for their 
use. In many different ways they are helpful and some of the 
various uses are here described and some technical direc- 
tions are given for the most effective illustration of a few of 
the numerous questions that may arise regarding disputed 
documents. 

In the first place every questioned document should be 
promptly photographed in order that a correct and permanent 
record may be made of it and its condition. The photographic 
record may be of great value in case of loss or mutilation of the 
original document or in the event of any fraudulent or acci- 
dental changes being made in it or of any changes due to natural 
causes. 

1 This chapter, in part, first appeared The Albany Law Journal was the oldest 
in The Albany Law Journal, Vol. 63, law publication in America. Complete 
No. 7, and is reprinted here by permis- files covering its long history, containing 


sion. Up to the date of its recent dis- much important matter, are to be found 
continuance [footnote written in 1910] in the leading law libraries. 


[39] 
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Photographs should also be made of disputed documents for 
the more important reason that they are of great assistance in 
showing the fraudulent character of the papers or, on the con- 
trary, are of distinct value in establishing the genuineness of 
documents wrongfully attacked. Those especially who question 
the genuineness of a paper should insist on their right to photo- 
eraph it and if the request is refused a petition to the proper 
court for an order should promptly be made. These orders are 
now usually given. Nor should the parties who do not have 
possession of a document be compelled to accept unsuitable 
photographs made by the opposing parties but should insist on 
having the photographing done satisfactorily. 

_It is sometimes contended by those who object to photoeranhs 
that in some way they supplant the original document in dispute 
and serve as a Sole basis for a final conclusion. This is, of course, 
not the fact for their purpose is to illustrate, test, and interpret 
the original and with their aid this can be done without danger 
of injuring or entirely destroying the document. 

Even with the utmost care a disputed paper seldom goes 
through a protracted trial without being soiled, torn and broken, 
and if the original document itself and it alone, is to be handled, 
tested, measured, and examined by court, jury and witnesses 
day after day, it is almost certain to be so defaced and injured 
that finally it is difficult to determine from the paper itself 
whether it is genuine or not. The ways are so numerous in which 
photographs may be helpful and illuminating in questioned 
document investigations that only the more important are here. 
described. 

The most important reason for making photographs of a dis- 
puted document is that by this means the writing in question 
can be accurately enlarged so that every quality and character- 
istic of it can be clearly and properly interpreted whether the 
facts so shown point to genuineness or to forgery. Writing in 
natural size is, in most instances, too small for critical study 
by the inexperienced and even a slight enlargement is often of 
great assistance in showing the facts. In some inquiries the 
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facts can successfully be denied, and are successfully denied if 
they are not shown by properly made photographs. 

Knlarged photographs are sometimes fiercely attacked in good 
faith by those whose interests they seem to imperil for the 
reason that the photographs actually seem at first sight to con- 
tain what is not in the original. It is necessary that certain 
tangible things should be of a certain size before their presence 
is mentally recognized. This is the reason that enlarged photo- 
graphs sometimes at first sight seem to be unfair and distorted 
when they are absolutely accurate. Their purpose is to make 
plain certain hidden or partly hidden things, and they do this so 
effectively that at first sight they are criticized as inaccurate. 
These attacks are the most eloquent of testimonials as to the 
value of the illustrations.’ ay 

Another purpose in photographing a document is to provide 
any number of accurate reproductions of it, thus affording 
unlimited opportunity for study, comparison and investigation 
by any number of examiners, which would not be possible by 
using the original paper alone. Photographic duplicates, and 
especially enlargements, also enable court and jury to under- 
‘stand and weigh the technical testimony regarding a document 
as it is being given, which is not always possible without this 
assistance. Those who are seeking to prove the facts do not 
object to photographs. 

Another reason for photographing a document is that-photo- 
graphs can be cut apart as may be desirable and the various 
parts classified for comparison, which cannot be done without 
some means of making accurate duplicates of the original paper. 
‘The significance of many writing characteristics cannot be 


1 Where a photograph is shown to be 2 We have ourselves been able to com- 


a faithful representation of what it pur- 
ports to reproduce, it is admissible as an 
appropriate aid to the jury in applying 
the evidence, and this is equally true 
whether the photograph be of persons, 
things or places. People vs. Durrant, 
116 Cal. 179, 48 Pac. Rep. 75 (1897). 


pare these signatures by means of photo- 
graphie copies and fully coneur (from 
evidence ‘‘oculis subjecta fidelibus’’) 
that the seal and the signature of Pico 
on this instrument are forgeries. Opinion 
in ease of Luco vs. U. S., 23 Howard 
(1859). 
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understood by the ordinary observer until parts to be compared 
are brought within the angle of vision. 

Except in the case of those specially skilled, the eye is unable 
to carry from one page to 
another or even a few 
inches, unfamiliar form or 
color impressions, and but 
few observers are able 
properly to note even the 
most conspicuous resem- 
blances or differences in 
small objects that cannot 
be examined close to- 
gether. Objects that are 
actually different appar- 
ently differ more greatly 
the closer together they 
are placed; or, if similar, 
appear to be more alike 
as they are brought close 
together. 

In showing dissimilarity 
or in showing identity in 
two sets of writings the 
cumulative force of these 

Fig. 1.—Side by side comparison or ‘‘ specimens grouped writing charac- 

Basse ato teristics many times is 
irresistible. The logical way to determine whether things are 
alike or different is to examine them side by side, and photo- 
graphs make this possible. The original itself is not available 
for examination, or rather for the best examination, until by 
means of photographs side by side comparison is made possible. 
~The illuminating and common-sense discussion by Professor 
Wigmore regarding the grouping of photographs, cited below," 


Standard ~ 





1‘*When the original is produced, but specimens by photographic groupings (as 
it is desired also conveniently to collate by placing many specimens in juxtaposi- 
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and the point raised by him that such a photograph is not 
**secondary evidence’’, has now been declared the law by the 
Supreme Court of Virginia in an opinion by Mr. Justice Burks 
in Adams vs. Ristine, 188 Va. 273; 122 S. E. 126 (1924). 

It sometimes is very difficult, especially in jury cases, to prove 
certain facts that can be directly seen only by the use of the 
microscope. Here again photography renders great assistance. 
Properly made photo-micrographs give court and jury in per- 
manent form the transitory view that can be seen by only one 
at a time through the use of the microscope. Enlarged photo- 
graphs of this kind sometimes are absolutely conclusive as 
evidence. They are silent but convincing witnesses of fact and 
not of opinion and cannot successfully be disputed. 

Many other conditions may arise under which photography is 
useful. One of these is the necessity to decide whether a writing 
was continuously written or whether it contains an added fraud- 
ulent portion. The photographic lens and sensitized photo- 
graphic film or plate will distinguish and make a permanent 
record of delicate differences in tint that the eye does not clearly 
see until illustrated in this way. A photograph of this kind is 
-sometimes indispensable as a means of pointing the way to the 
truth. This phase of photographic work is discussed more fully 
in the chapter on ink. 

Photographs are also useful in showing delicate discolorations 
due to chemical erasures or other fraudulent changes which 
otherwise might be overlooked, denied or misinterpreted. Ordi- 
nary photographic plates reproduce yellow tints as shades of 
black and, as many discolorations have a yellow tinge, a photo- 
graph will often show conditions in a document with greater 
clearness than the original itself. 


tion on a single sheet), the original is to the others. Hence the photographic 
not literally unavailable (post, § 1192), juxtaposition does, in_ strict sense, 
in the sense of being tangibly beyond ‘produce’ these otherwise unavailable 
procurement. Nevertheless there are still minutiw, and such a grouping is therefore 
lacking and unproduced to instantaneous allowable without even any. deviation 
perception the minute resemblances and from technical principle.’’ 

differences which appear upon close jux- Wigmore on _ Evidence (Second 
taposition and fade from memory in the Edition), Vol. I, See. 797, section subject 
operation of passing from one document ‘‘Handwriting.’’ 
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Erasures by abrasion made by an ordinary rubber eraser can 
sometimes be shown very clearly and recorded in permanent 
form by a photograph taken with the paper placed obliquely 
to the plane of the lens and plate and inclined at just the right 
angle of reflection so as to show differences in the reflected light 
from different portions of the paper surface. Erasures of this 
kind should be promptly photographed, particularly in cases 
when the handling of the paper may render conditions indistinct 
that originally could clearly be seen. 

Transmitted light photography is also useful in the examina- 
tion of watermarks and also furnishes a method of determining 
the identity, or the difference, in papers by showing arrange- 
ment of the fibers and the markings of the wire gauze and 
dandy-roll. These conditions are shown with such distinctness 
that comparison and study of these characteristics is easy that 
otherwise would be difficult if not impossible. 

Where the question is one of continuity of strokes or of 
retouching of the writing a photograph by transmitted light will 
show clearly the uneven distribution of ink in interrupted strokes 
and the presence of the added ink film in retouched strokes. In 
retouched writing the added ink may make a line twice as thick’ 
in certain places, but may not change the color of the writing in 
‘the least when viewed by direct light, and this difference in 
thickness will be plainly discernible in a transmitted light photo- 
graph. The added ink film will make the line just so much more 
opaque at that point.’ : 


1In making a photograph of a copy 
of handwriting or typewriting made by 
the ordinary letter press, it is advisable 
to reverse the film in the holder and 
photograph the back of the sheet instead 
of the front, as the copy, being made 
on the back of the sheet, is much more 
distinct on that side than on the front. 
By reversing the film, or plate, the print 
will read correctly. 

Unless a document is on absolutely 
white paper, a perfect photograph should 
give at least a suggestion of the paper 
surface or background. A majority of 


photographers who make photographs of 
documents proceed on the erroneous 
theory that the greatest contrast possible 
is desirable. A perfect photograph should 
show every detail, and for this reason 
should have a gradation of shade from 
the darkest to the lightest through as 
many intermediate shades as possible. 

The principal objection to the ‘‘ photo- 
stat’’ photograph is that by this process 
nearly all intermediate tones are lost. 
This is especially true when the photo- 
graph is repeated in order to make it not 
reversed but like the original, 
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The principle of stereoscopic photography, as applied to the 
microscopic investigation of questioned documents had not been 
employed in 1910, when this book first appeared, but illustra- 
tions such as those described below now have actually been 
admitted in a court of law. There cannot be a valid objection to 
a method that aids in promoting the ends of justice. 

The principle of the stereograph is that of the two-eyed view, 
or binocular vision, by which means things are seen exactly as 
they are. Depth, or the third dimension, in a stereo-photograph 
is shown by taking two views of the same object or scene from 
slightly different points of view, just as the two eyes see, and 
then by looking at these two views at once as united in the 
stereoscope, there is carried to the brain the same sense of 
depth and distance as is conveyed when the two eyes see the 
actual scene, 

The stereographic photo-micrograph shows conditions in con- 
nection with certain document questions with remarkable dis- 
tinctness. In any inquiry where it is desirable to show depth a 
photograph of this kind is of great value. Questions of this kind 
arise regarding the sequence of crossed lines and also whether 
a writing across a fold preceded or followed the folding of the 
paper which sometimes is a question of vital importance. 

Certain conclusions regarding paper fiber and the relations of 
ink to it, and changed conditions in paper surface due to erasures 
and changes, can also be effectively illustrated in this manner. 
Stereoscopic illustrations may also be helpful in determining 
whether typewriting was done on a certain individual machine 
the letters of which show certain bruises and imperfections. 
Seals and impressed designs of any kind can by this same 
method of illustration be shown very clearly. Many of these 
questions are of a microscopic character, and in the absence of 
the necessary instruments or of appropriate illustrations it may 
be impossible to show the existing facts. 

To be of value for these purposes stereoscopic photographs 
must be enlarged and the ordinary stereoscopic camera cannot 
be used. The special apparatus necessary carries only a single 
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lens with which, by moving the object, two slightly different 
views are made of the same object and by this means the same 
result is obtained as in a simultaneous view with the two lenses 
of the regular stereoscopic camera. Two lenses cannot be used 
for this work as it is impossible to bring tle lenses close enough 
together under the required magnification. 

The degree of enlargement desirable in these photographs 
naturally depends upon the conditions but usually ranges from 
only ten to twenty-five diameters. Without actual experiment 
it cannot be understood with what realism certain delicate 
microscopic conditions can thus be shown. 

Courts of appeal have answered affirmatively the question 
whether stereoscopic photographs, and the stereoscope to view 
them, may be used in court. These decisions relate to ordinary 
stereoscopic photographs but the principle is the same as in the 
application of the stereoscopic idea just described.’ 

Objections to the use of photographs in court are based upon 
the theory that they may be distorted and not true representa- 


1 Stereoscopic photographs of the kind 
here described are somewhat unusual and 
some definite suggestions are offered 
regarding the making of them. 

Mount object to be photographed on 
temporary sliding support on object 
board. Make photographs on 5x7 film. 
Focus center of point to be illustrated 
about 114 inches to the left from the 
middle of the film, in front of the right 
end of which a cut-out is placed so that 
the two ends of film can be exposed sepa- 
rately. Focus at the proper enlargement 
and mark a definite point on the image 
as seen on the ground-glass, with a small 
triangular gummed piece of paper. 
Expose and insert slide. Change cut-out 
and move the object horizontally so that 
image on ground-glass will appear on 
opposite, or right half of plate, with 
the point previously marked 2% inches 
to the right of where it first appeared. 
Expose second half. The film should 
then be developed, and when dry cut 
in two at center and reversed. Arrange 
the two parts of the film loosely on a 
plain piece of glass in an ordinary stereo- 
scope and adjust the two pieces until 


the two images perfectly coalesce as 
observed, and then fasten the parts to- 
gether at top and bottom, with the 
centers just coming together, in this 
position in relation to each other, and 
then make prints which can be observed 
in the ordinary stereoscope. 

The depth of view or third dimension 
can be increased by an increase in the 
distance between the two views, although 
beyond a certain point it is impossible 
for the ordinary observer to coalesce the 
two images. Experiments should be 
made, making the views at slightly dif- 
ferent distances and using those that 
most clearly show the fact. If the depth 
or third dimension is very slight, as in 
certain line crossings, a view that in- 
creases the depth may show the facts 
more clearly. An enlargement, of course, 
enlarges the depth, but this ean be in- 
creased still more by inereasing the 
distance between the two views as photo- 
graphed. This method of stereoscopic 
illustration makes it possible to show 
clearly certain physical evidence in dis- 
puted document cases as it cannot be 
shown in any other manner. 
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tions of the original, and it is also often incorrectly asserted that 
the original affords the best means for study and comparison 
and that no reproduction of it is necessary. 

It is true that photographs 
may be distorted and may be 
dishonest and if they cannot 
be properly proved or veri- 
fied by comparison with the 
original they should be ex- 
eluded. If there is any doubt 
about the accuracy of photo- 
_graphs of documents they 
can easily be verified by com- 
parison with the original 
document. There is not, 
therefore, the legitimate ob- 
jection to photographs of a 
questioned document that 
may arise over photographs Fig. 2.—Illustration showing the neces- 





of a different nature which sity of enlargement in order to show 
; i clearly a slow, unnecessary, suspicious 
cannot be verified by judge, added stroke. 


jury, and opposing counsel. 

The best modern lenses make photographic reproductions with ~ 
the utmost accuracy. They render ‘‘straight lines as such’’, 
which is the quality described as ‘‘rectilinear’’. They also are 
without astigmatism and reproduce without distortion. Invol- 
untary distortions and inaccuracies are thus entirely eliminated 
and an objection to photography is now removed that might have 
been valid in the early days of the art. Lenses are made so 
accurately that they are certified by the government Bureau of 
Standards as ‘‘making reproductions without appreciable dis- 
tortion’’. There are as good reasons for objecting to the use of 
an ordinary magnifying glass as to an enlarged photograph, 
since such a photographic reproduction is simply the enlarged 
view in permanent form. 

The real reason for most objections to photographs is that 


48 QUESTIONED DOCUMENTS, 





Fig. 3.— Special Document Camera with all attachments and adjustments. 


they do well just what it is intended they should do, that is, 
assist in showing the facts. Some ancient opinions recite a long 
array of conditions that may make photographs dangerous in 
courts of law, but not one of these objections is valid when 
applied to properly proved document photographs. _ . 
Photographs can be made correctly, and this fact can be shown, 
and thus all objections are disposed of. Photographs are now 
rarely excluded and in a number of states it is not necessary 
that the one who made the photographs should prove them. 
They can be proved by anyone competent to say that they are 


correct. 


1It is surprising how quickly many 
observers can be taught to see clearly 
what at first they could not see at all. 
It is particularly true that in the matter 
of perception by the sense of sight, 
practice makes perfect, and a little prac- 
tice many times will render plain what 
at the beginning could not be seen or 
was seen very indistinctly. As Dr. Gross, 
the eminent German psychologist, says in 
‘“Criminal Psychology’’, an observer may 
see in an object in natural size a char- 


acteristic or feature which he could not 
see at all until he had examined it under 
magnification with the microscope or in 
an enlarged photograph. The seeing in 
enlarged form seems to serve the purpose 
of focusing the attention on the thing 
looked at and after being seen in en- 
larged form it is then readily recognized 
in natural size. This law of sight has 
an important bearing on the question of 
the use of the microscope in court and 
the employment of enlarged photographs. 
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The making of document photographs, particularly enlarge- 
ments, is a somewhat unusual task and some technical directions 
may be of assistance. The average photographer is not pre- 
pared to make the great variety of photographs required for 
effective illustration of all the diverse phases of the subject of 
questioned documents. Many of the photographs here described 
can be made where ordinary photographs are made, and even 
some of the more unusual work can be done by ordinary 
operators who will give careful attention to the task. 

The various parts of a document are reproduced in natural 
size, or enlarged or reduced in exact proportions, when the 
object, the lens, and the photographic plate are in parallel planes. 
This position of the lens should be mechanically provided for 
in the camera, and the plate and object should be brought into 
parallel relations to each other and to the lens. In a regular 
document camera these relations are secured by mechanical 
means, but if an instrument of this kind is not available the 
desired conditions can be secured by giving careful attention to 
these particulars. 

It is very difficult to enlarge an object several diameters to a 
definite scale and at the same time get the object in correct focus 
unless the object-board is connected with the camera itself, but 
an enlargement of this kind can be made without a special 
camera if sufficient time is taken and proper care is exercised. 

It is often desirable to make photographs on very short notice 
and in unusual places and a portable document camera is almost 
indispensable for this special work. The instruments here illus- 
trated show certain attachments and adjustments that make 
them more useful for this special work. 

Ordinary photographic film or plate may be used for docu- 
ment photographs, but the best results are usually obtained by 
using what is known as a medium slow plate or film. Exposure 
should be ample and development carried well along until detail 
is brought out in the writing line or stroke itself. Care should 
be taken not to make negatives too strong in contrast but more 
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contrast is usually desirable than in a portrait negative. Ordi- 
nary photographers should always be warned not to make 
negatives with too much contrast. Negatives should not be 
retouched in any manner, but may be intensified or reduced if 
necessary. 

Prints should be made as carefully as the negatives. They 
should not be printed so dark that detail in the pen stroke itself 
is lost and care should be taken that the paper is in contact with 
the entire surface of the negative. Various photographic papers 
may be used for this purpose but if the utmost detail is desired 
the glossy papers are necessary. Papers with rough surfaces 
should not be used. 

For court use photographs should not be mounted on ordinary 
mounts but backed with backing paper. Prints of this kind lie 
flat, take up little room, are convenient to handle, and they do 
not warp or buckle. Large prints may be hinged in the middle 
with binding tape. Photographic prints for use in court should 
usually be the same size no matter what size the negatives may 
be, and if hinged at one end can be bound in loose-leaf binders, 
and can be taken apart at any time if necessary. This subject 


is further discussed in the thirty-third chapter. 


1In photographing photographic prints 
where comparisons are made of disputed 
and standard handwriting, there is some- 
times danger of producing too much 
contrast in the negative, especially with 
pencil writing or delicate lines. <A softer 
negative can be made, following a well 
known principle of development, by in- 
creasing the length of time of the 
exposure and decreasing the time of 
development. 

Uniform artificial lighting of the 
object from both sides often produces a 
chalky black and white effect in a docu- 
ment photograph. On photographs lighted 
in this manner the written lines appear 
to stand up from the paper with no 
support and the intermediate or half 
tenes often are lost entirely. This same 
result may be produced in a measure by 
over-development or by the use of con- 
trasty process plates or contrasty de- 


veloping paper. Perfect lighting of a 
document for photographing is a diffused 
light slightly greater on one side than 
the other. 

A good test of exposure is the photo- 
graphing of a document on a black back- 
ground, under which conditions a cor- 
rectly timed negative should only just 
begin to show evidence of the black 
field, as even a black surface reflects 
a slight amount of light. The most 
perfect negative with the most extended 
gradation of tones is made when the 
darkest portion shows very slightly in 
the negative. Many photographers over- 
expose all document photographs, in 
most cases no doubt because they use 
too fast plates. Good copies can be 
made with fast plates if exactly the 
right length of exposure is given, but 
this is a difficult operation, and in im- 
portant cases two or three negatives 
should be made of the same object. 
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Varying conditions require photographs of great variety and 
without regard to time or expense should be made in a way that 
best illustrates the particular fact that they are intended to 
illustrate. Study 
should always be 
made of the par- 
ticular case in hand 
in order that photo- 
graphs may be 
made as effective 
as it is possible to 
make them. Those 
most frequently re- 
quired are here 
described and sug- 
gestions made re- 


garding their - : — 
: Fig. 4.— Special Object Board, detachable, oscillating 
preparation. and with two rack and pinion movements. 





If the most effec- 
tive photographs 
are provided for 
the illustration of 
the great variety 
of questioned docu- 
ment problems con- 
siderable ingenuity 
and mechanical 
ability are neces- 
sary in addition to 
the necessary tech- 





Fig. 5.— Transmitted light document holder with rack nical knowledge 
and pinion movements. and skill required. 


The correct designing of photographs is a matter of great 
importance in the preparation of a disputed document case. 
This designing can be done only by one who knows just what the 
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technical testimony is to be and what points it is desirable to 
illustrate. Only experience shows what kind and size of illus- 
trations are most effective and how they should be prepared.* 

Photographs frequently are much less useful than they might 
have been because they were not properly designed. To throw 
a lot of photographs into a case made by someone who knows 
nothing about the case may be more confusing than helpful. The 
photographs should always be an integral part of the testimony 
and connected directly with it. Photographs should be designed 
and made so that they are, as far as possible, self-interpreting. 

In examining enlargements, especially of small objects like 
typewritten characters or any minute characteristics of writing, 
it is helpful to accompany the enlargements with photographs 
of the same objects in natural size so that the examination of the 
enlargements may be made in connection with, and especially 
following, the examination of the same matter in natural size. 
If close attention is directed to small objects and then attention 
is suddenly directed to enlargements of the same forms, the 
characteristics as shown by the enlargements will appear with 
surprising distinctness and it will also be seen that the same 
characteristics are in the small objects. . 

The principle underlying the operation is the same as that 
accompanying certain physical exertions. For example, after 
handling a heavy weight a light weight can apparently be 
handled with greater facility and skill. So the eye comes from 
the greater difficulty of observing small characteristics to an 
enlargement with an intensity of attention which renders the 
enlargement more distinct and significant. 


1 The sensational method of illustrat- 
ing a forgery case by the use of lantern 
slides, a projection lantern and the wall 
of the court-room as a screen, as graphi- 
eally described by J. G. Holland in his 
charming story of ‘‘Sevenoaks’’, has 
actually been employed. Circumstances 
‘might arise where such a method would 


be desirable, but the facts most appro~ 
priately illustrated by such a method 
ean usually be more effectively shown 
by direct photographic enlargements that 
can be put into the hands of the jury or 
by suitable bromide enlargements that 
are permanent and can be examined close 
at hand. ‘‘Sevenoaks’’, p. 404 (1875). 
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It is therefore often advisable in showing an enlargement to 
show the same object in natural size close to the enlargement, 
so that attention can be directed from the smaller to the larger. 
Where inferences are to be drawn from observed facts it is, of 
course, desirable that the significant facts be shown with the 
utmost distinctness and this successive showing of what may 
be a delicate or indistinct object in natural size and an enlarge- 





Fig. 7.— Light Socket Camera for emergency 
Photographs. 














Fig. 6.—Special Portable Document 
Camera with adjustable object-board Fig. 8.— Interior of Light Socket 
holder for vertical exposures. Camera. 
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Fig. 9.— Special Document Photographic Lenses of 13 in., 6 in., 4 in. and 2 in. focus. 


ment of the same object, with the two close together, emphasizes 
the identifying characteristics which are to be observed. 

A disputed document should, as a rule, be photographed com- 
plete in natural size. Questions may arise in the course of an 
inquiry that will render a photograph in natural size very useful. 
In making a comparison of classified parts, a natural size photo- 
graph may also be cut apart for the purpose as conditions 
require. It is generally preferable, however, to use for this 
purpose slightly enlarged photographs of the original document 
and of the standards. When these enlarged photographs are 
made it is not usually necessary to photograph the documents 
in natural size but this should always be done in important cases. 

After these classified exhibits are made up they should then be 
enlarged from two to four diameters, depending upon the size 
or delicacy of the characteristics illustrated. These final photo- 
graphs are usually offered and marked as exhibits but may be 
admitted simply as illustrations of the testimony given and used 
in the same capacity as a blackboard or chart. They are graphic 
representations, however, from which the personal equation of 
the illustrator has been eliminated and are simply testimony of 
an ocular nature. Practically every case should be illustrated . 
in this manner. 
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The fraudulent character of a signature is sometimes effec- 
tively shown by simply making an enlargement of it of from 
two to eight diameters. Direct comparison of such an enlarge- 
ment with genuine signatures, similarly enlarged, often fur- 
nishes most convincing proof of forgery. If a signature is 
unnaturally and slowly drawn or is patched and retouched or 
shows hesitation and stops at unusual places, these facts are 
shown with startling clearness in a properly made enlarged 
photograph. 

The degree of photographic enlargement necessary in order 
that a delicate physical fact may be seen and properly appreci- 
ated depends upon the seeing ability of the observer and the 
character of the thing illustrated. It is evident that a thing may 
be too delicate for full appreciation even if it is visible, but it 
is not so well understood that too much enlargement makes it 
difficult to appreciate or properly interpret the thing seen. 
Skilled microscope specialists are well aware of this fact and 
are always careful that the degree of enlargement is appropriate 
to the most effective understanding of the thing to be seen. 
In enlargements that are too great an unessential element, which 
may be due to accident or obvious causes, may be so greatly 
enlarged as to be misunderstood and obscures the vital evidence. 

It is impossible to say definitely what is the most desirable 
degree of enlargement for different observers. Where only the 
design of letters is under consideration, as in a signature forgery 
investigation, an enlargement of not more than two to four 
diameters is usually sufficient excepting to illustrate some special 
point. Where form alone is being considered, enormous enlarge- 
ment of ten to forty diameters sometimes obscures rather than 
illustrates the most significant features. 

Enlargements should usually be made directly on the plate 
from the object itself. This can be done by the use of lenses of 
proper focal length and a camera with adequate extension of 
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bellows. Direct enlargements exhibit every detail and can be 
made so as to show even the minutest characteristics of the 
original. An enlargement by the bromide process from a small 
negative, as ordinarily made in portrait photography, although 
sometimes useful is never so clear and distinct as a direct 
enlargement. 

Direct enlargements above ten diameters are necessary only 
when that which is to be shown is of a microscopic character and 
these reproductions are usually described as photo-micrographs. 
They often are very effective illustrations. In crossed line 
inquiries, questions regarding retouching, line quality, writing 
over folds in paper and certain classes of erasures and changes, 
they are really essential if the facts are to be clearly shown. 
Ordinary photographic apparatus will not permit these enlarge- 
ments of ten diameters or more to be made directly on the plate 
for the reason that they require special short-focus lenses unless 
a very long bellows is available. 

For all the different kinds of work required a document 
camera should be fitted with at least four lenses of approxi- 
mately the following focal lengths: one inch, five inches, ten 
inches, and twelve to fifteen inches. Photo-microscopie lenses, 
designed especially for use with an ordinary camera, are made 
of as short a focus as three-fourths of an inch, permitting 
enlargements to be made up to fifty diameters with the usual 
document camera bellows extension. There is occasionally a 
problem that requires, for clear demonstration, an illustration 
ot this kind. In order to avoid the shadow of the camera front 
it is necessary to mount these short focus lenses on a cone and 
special extension tube as illustrated in Figs. 4 and 6. 

For document photography of any kind, and especially for 
enlargements like these just described, it is very helpful to have 
certain portions of the ground-glass screen made entirely trans- 
parent so that by the use of a focusing glass the image can be 
brought to a microscopically sharp focus. These transparent 
fields can easily be produced in permanent form on the ground- 
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glass by attaching with Canada balsam cover glasses for micro- 
scopic slides or narrow strips of ordinary glass to the ground 
side. One who has not employed these transparent fields for 
fine focusing cannot realize what a great help this simple device 
is in accurate work.’ | 

If enlargements are to be made to a definite scale it is not only 
desirable that the object-board be connected with the camera 
itself but that the plate, the lens, and the object-board all be 
actuated by rack and pinion. With this type of instrument 
photographs of this unusual character can be made almost as 
easily as ordinary photographs and when enlargements are 
made directly on the plate as many exact duplicate prints can be 
supplied as may be desired. The subject of prints and enlarge- 
ments for use in court is still further discussed at the close of 
chapter sixteen. 

A focusing glass (Fig. 12), enlarging about ten diameters 
and made so as to exclude all side light, is also very useful and 
for the finest work is almost indispensable. 

For measuring the image on the ground-glass, beam dividers 
(Fig. 12) with the points parallel are very convenient, and a 


1It is advisable to use a suitable natures can be put the same distance 


hood over the lens in document photog- 
raphy. Many times the absence of the 
hood would perhaps make no difference 
in the result and the improvement is in 
many cases only slight, but under some 
conditions the hood is very necessary in 
order to produce the best results. The 
hood is especially necessary in making 
transmitted light photographs, photo- 
graphs of reflections or photographs of 
any character in which direct light may 
strike any portion of the surface of the 
lens. A suitable hood can easily be 
made out of black paper to fit closely 
over the barrel of the lens. 

In photographing a group of signa- 
tures close together the papers should 
be carefully folded above, not below, 
the signatures. By this method the sig- 


' may actually improve the result. 


apart and it is much easier to arrange 
them than when the fold is below the 
signature. 

In photographing folded and uneven 
papers it is sometimes difficult to get 
them all flat and level and on the same 
plane without putting a glass over them. 
Clean and clear glass should be selected 
and for some purposes glass without 
color should be used. Common glass has 
a green color the effect of which in a 
photograph is to accentuate slightly cer- 
tain tints, but for ordinary photographs 
the effect is very slight and sometimes 
Where 
colors are being differentiated or color 
screens are used for special purposes, 
only colorless glass should be placed over 
papers that are being photographed, 
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steel rule carrying four different divisions of an inch is useful 
in making an enlargement to a definite scale. 


try ry } l ii 





Fig. 10.—Measures to be photo- 
graphed with object as a record 
or degree of enlargement. 


An excellent method of de- 
termining the degree of enlarge- 
ment and also of making a 
permanent record of it is to 
provide correctly divided (64th 
inch) one-eighth, one-fourth, one- 
half, one, and two inch measures, 
printed on white paper, one of 
which is placed on the object- 
board close to or upon the docu- 
ment and photographed with it. 
By the use of an ordinary rule 


any desired degree of enlargement can be determined by meas- 
uring the image and the scale as it appears on the ground glass. 


This image appears on the nega- 
tive and at one side of the final 
print itself as a permanent and 
accurate record of the degree of 
enlargement. This method of 
illustrating enlargement is shown 
on many pages of this book. 

For making document photo- 
graphs of signatures, a series of 
dark cardboard cut-outs arranged 
to go in the back of the camera 
in front of the plate are often 
useful. They make it possible to 
make two or more exposures on 
the same plate, which is desir- 
able in certain comparisons, 
especially when it is difficult to 
determine just the proper time 
of exposure required to show cer- 
tain conditions. Several expo- 
sures of different lengths of time 


Fig. 11.—The same object photo- 
graphed Natural Size, Four Diameters 
and Eight Diameters. 





— 
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Fig. 12.—Parallel pointed Beam Dividers, Focusing Glass and Steel Rule carrying 
four different inch divisions. 


can in this way be made on the same plate of the same object, 
or comparisons of different objects can be made which are 
exposed, developed and printed from the same plate. 

For the purpose of showing form characteristics it is not 
usually advisable to enlarge pencil writing as much as ink 
writing for the reason that under great magnification the line 
becomes so thin that it is indistinct. To show retouching, dis- 
connections, and a slow drawing movement, considerable enlarge- 
ment may, however, be necessary. In photographing pencil 
writing it is especially important that the object be focused with 
the greatest care in order to secure the finest possible definition. 

In making a photograph of an unevenness like a pencil inden- 
tation without color, a seal impression on white paper, or any 
similar object, the illumination must be so arranged that the 
light and the shadow show the outline of the object. The space 
between the lens and the object should be partly screened and 
light should be admitted mainly from one side and should fall on 
the object at just the proper angle necessary to obtain a perfect 
outline. For this work it sometimes is necessary to admit light 
through a slit only a fraction of an inch in width. 

When it is desirable to show lack of continuity or an unnatural 
order of pen writing several negatives of the matter in question 
should be made of different lengths of exposure by both direct 
and transmitted light. If three negatives are made the first 
should be given one-half, the second normal exposure and the 
third about two times normal exposure. Prints of varying 
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degrees of depth from all three negatives should be made, 
some of which will be likely to show clearly if it exists in 
any unnatural order, or lack of continuity, in the writing. 

This same fact can 
sometimes also be 
clearly shown by a 
series of prints of 
varying depths from 
a properly timed 
negative. Several 
prints should be 
made under differ- 
ent lengths of ex- 
posure from  one- 
fourth of normal up 
to more than normal 
exposure. It is desi- 
ee rable to make sev- 
Fig. 13.—Sidelight photograph showing erasure of eral CL POSit ee in 

‘<3’? where ‘‘4’? now appears. both processes as 
the distinction may be very slight between the parts to be com- 
pared and it is necessary to secure just the right density, or 
depth of printing, to show the contrast. 

In the ‘‘pho- 
tostat’’ photo- 
graph, black on 
white, or re- 
versed again to 
be like the 
original, much 
detail is lost as 
the process 


purposely aims Fig. 14—Sidelight photograph of impression on enclosed 
to secure the letter made through an envelope. 





greatest possible contrast. The intermediate shades are nearly 
all lost. Ordinarily these photographs are not desirable for 
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disputed document illustrations and sometimes serve to hide 
some of the most significant evidences of forgery. 
Appropriate color screens, or so-called ray filters, are neces- 
sary in photograph- 
ing certain colors 
and under some con- 
ditions no_ suitable 
photographs _what- 
ever can be made 
without them. The 
two colors which aa Sere oie oe 
especially require the 2 00 aS Paes 
use of screens are Fig. 15—Direct and Reversed film photograph of 
blue and violet, ad Signature and reversed impression on blotter. 
sometimes because of the color of the paper a color screen is 
desirable even with black ink. This use of color screens and 
special plates or films is illustrated and more fully discussed in 


chapter seventeen. 
In some instances a color screen is necessary in order to 


reduce, or entirely eliminate, surrounding lines, strokes or 
colors that obscure the writing in dispute. It is sometimes 
desirable to show a design or writing on a red seal or a red 








Fig. 16.—Colored light filters for photographing colored ink writing or eliminating 
certain colors. See illustration, Figure 171, chapter seventeen. 
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stamp which is possible by using a red screen and a film sensi- 
tive to red. Orange screens are most frequently needed and 
two or three of varying densities should be provided. Under 
very high magnification ordinary color screens or filters may 
affect unfavorably the optical qualities of even the highest type 
of lenses, but color screens are obtainable made with perfectly 
corrected and ground optical glass. 


When properly made, bromide en- 
largements as large as 36x48 inches 
are sometimes very effective illustrations. 
Where it is desirable to show a signifi- 
cant relation of parts, as in a disputed 
printing or a letterhead, or suspicious 
retouching in a signature or other writ- 
ing, or some kinds of typewriting prob- 
lems, these large bromide photographs 
may be very useful. They should not be 
made from a natural size negative but 
from a very accurately made enlarged 
negative. If the object is first enlarged 
two or three diameters on a sharp and 
fully timed negative, and then this nega- 
tive is enlarged three or four diameters, 
on glossy paper, a clear and sharp final 
print can be made. An illustration of 
this kind, when properly mounted and 
hung up before a jury, many times needs 
but little testimony in order that its 
message may be understood. 

There is a common misapprehension on 
this subject of enlargement, due to the 
fact that enlargement is in both direc- 
tions. A signature enlarged ‘‘two 
times’’, meaning in length, is really 
four times as large; ‘‘four times’’ in 
length is sixteen times as large as the 
original and an enlargement ‘‘eight 
times’’ in length, or eight diameters, 
really is sixty-four times as large as the 
original. To say an enlargement is 
‘*four times as large’’, meaning in 
length, does not correctly describe the 
fact of enlargement as it appeals to the 
mind, and with the forms before us we 
say at once the enlargement is more than 
‘four times’’, as of course it is. 

To avoid misunderstanding, it is ad- 
visable in testimony to use both terms 
saying an enlargement is ‘‘Four times 
as long or sixteen times in area or in 
size’’, It is at once apparent that an 


eight diameter enlargement is much more 
than twice as large as a four diameter 
enlargement and in fact it is four times 
as large. The illustration, Fig. 11, shows 
graphically the facts about enlargements. 

A reproduction similar to a photograph 
can be made by placing a sensitized 
photographic film in contact with a 
document in an ordinary photographic 
printing frame and exposing to a weak 
light and then developing the film like 
an ordinary exposure. The film can of 
course only be handled in total’ darkness 
or in a photographie dark-room. ~ For 
the reproduction of a letter-head or 
certain kinds of written, typewritten, and 
printed matter it is possible by this 
method to make an immediate copy of a 
document in exact size. The method 
often furnishes a much better copy than 
the so-called ‘‘photostat’’ photograph. 


“*Tt is difficult to conceive of any 
good reason why, in a court of justice, 
a different rule of evidence should exist, 
in respect to the magnified image pre- 
sented in the lens in the photographer’s 
camera and permanently delineated upon 
the sensitive paper. Hither may be dis- 
torted or erroneous through imperfect 
instruments or manipulation, but that 
would be apparent or easily proved. If 
they are relied upon as agencies for ac- 
curate mathematical results in mensura- 
tion and astronomy there is no reason 
why they should be deemed unreliable 
in matters of evidence. Wherever what 
they disclose can aid or elucidate the 
just determination of legal controversies, 
there can be no well formed objection to 
resorting to them.’’ Frank vs. Chemical 
Nat. Bank, 5 Jones & S., 26 N. Y. Sup- 
Ct. (1874), aff’d 84 N. Y. 209, 


CHAPTER:V1. 


THE MICROSCOPE AND QUESTIONED DOCUMENTS.1 


Mere opinion testimony is changed into demonstration testi- 
mony by making visible that to which the testimony relates. 
This result is accomplished in disputed document cases by photo- 
graphs and by the use of the microscope. Controverted ques- 
tions of fact which become the subject of testimony are thus 
finally presented to those called upon to decide the issue, either 
through the sense of hearing alone or through the sense of 
hearing and of sight. 

It is generally assumed that all who hear testimony under- 
stand it but this is far from the fact, and those with the neces- 
sary experience know best that the presentation of visible 
evidence may be vastly more effective than an appeal to the 
sense of hearing alone. When it is feasible, therefore, it becomes 
important the testimony be made visible in every way possible. 
Fortunately this result can often be obtained in disputed docu- 
ment cases, and, as stated above, inquiries of this kind are by 
this means brought into a distinctly different class from those 
investigations in which an intangible question becomes the sub- 
ject of exclusively oral testimony. 

As is well known, the microscope is the instrument which 
makes it possible to see physical evidence directly that otherwise 
might be invisible but its application to the investigation of 
documents is not so well understood. Objection is nearly always 
made to the use of the instrument in court and the necessity for 
its employment must be briefly considered, although it would 

1This chapter, in slightly different permission. The files of that valuable 
form, was first printed in Volume VI, publication, which are to be found in 
No. 12, of the Journal of Applied Micros- all leading technical libraries, contain 


copy and Laboratory Methods, Mr. L. B. many practical articles on the general 
Elliott, editor, and is reprinted here by subject of microscopy. 


[63] 
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seem that no extended argument should be required on so 
obvious a proposition. 

The incalculable value of the microscope in many fields of 
scientific investigation, particularly in the field of medicine, is 
well understood, and the great value of the instrument for the 
purposes herein described is at once recognized when the ques- 
tions to be investigated are merely stated. 

Although the fact is known even to school children, it is diffi- 
cult to appreciate fully that the two well known instruments that 
come to the aid of sight, the telescope and the microscope, each 
actually introduces us into a new world. We know but do not 
quite fully understand how by the use of one of these instru- 
ments sight is vastly lengthened and by the other marvelously 
intensified. 

The average unaided or so-called naked eye can distinguish 
or, optically speaking, resolve, separate lines up to a fineness 
of only about two hundred or two hundred and fifty to the inch, 
lines finer than this appearing as a solid mass or tint. Consid- 
ering this fact it is easy to understand how far beyond unaided 
human sight are the individual red corpuscles in the blood when 
we learn that about three thousand of them laid side by side 
extend only an inch. They are as far from unassisted vision as 
the beautiful rings of Saturn were before the invention of the 
telescope. 

In law, inanimate things sometimes speak for themselves and 
become evidence and naturally the interests of justice are always 
served when means are thus provided which show the facts more 
clearly. The microscope provides one aid of this kind and is 


1 The normal eye can distinguish from 
200 to 250 lines to the inch and in a 
microscope such magnifying power should 
be used as will apparently bring the 
structure which is sought after at least 
up to this figure. To illustrate, take a 
Y inch objective of 0.77 N.A. and a 
2 inch eyepiece. An objective of this 
kind, properly corrected, resolves the 
test-object Pleurosigna angulatum, in 
which the lines average 60,000 to the 
inch. With the above eyepiece it is 


utterly impossible to see them, while if 
it is replaced by a % inch or’ % inch 
eyepiece, they can easily be distinguished. 
This is not owing to any peculiar quality 
of the eyepiece, but merely to the fact 
that by increasing the magnifying power, 
the dimensions of the object have been 
increased to such an extent that the 
lines have apparently been separated and 
become visible to the eye.—Manipulation 
of the Microscope, Edward Bausch, pp. 
109-110. 
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rack and pinion movements, document rings, bull’s-eye condenser for direct 


illumination, Abbe substage condenser, special spring clips and speciai 
detachable base. 
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indispensable if the facts in certain disputed document investi- 
gations are to be clearly shown. There are a great variety of 
questions which only the microscope can answer. 

; In many instances its 
evidence is conclusive and 
without the assistance it 
gives one may indeed 
have eyes and see not. It 
should always be empha- 
sized that physical facts 
are not less significant 
simply because the un- 
aided eye cannot see them. 
It is good sense as well as 
good law that this instru- 
ment should have a place 
in court whenever it will 
aid in pointing the way to 
truth. This it often will 
do. 

The use of the instru- 
ment in a court of law is, 
however, still somewhat of 
a novelty because for so 
long a time a juryman 
Fig. 18.—Latest Maps Stereoscopic Microscope was not deemed able to see 


with Barrel Nosepiece, Manufactured by the things for himself but was 


Bausch & Lomb Optical Company, Rochester, eet 
N.Y,U.8. A. expected to lhsten to 





reports of observations 
made by others. If the observers disagreed he often was help- 
jess, as he still is regarding things disputed which he cannot see 
and understand. If improved methods of investigation are em- 


~ ployed, as is now possible in many cases, a judge, a competent 


referee, or an intelligent Juryman cannot so easily be misled by 
those who bear false witness or by a client and his attorney who 
are opposed to the fact. 

Many of the conditions calling for the use of the microscope 
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Fig. 19.— The Comparison Microscope. 





From the Generar CATALOGUE oF THE Bauscu & Lome Optica. Company, Rochester, N. Y., U. S. A. 
The Comparison Microscope after design of Albert Se Osborn as described in his book, 
Questioned Documents, p. 326 [First Edition]. 
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are those which make certain photographs very useful and 
photography and microscopy effectively supplement each other 
in many inquiries. The microscope serves to discover and show 
the physical fact by direct view 
of the thing itself, while the 
photograph, especially in en- 
larged form, makes examination 
and study easy that otherwise 
might be ‘difficult or even impos- 
sible for some observers. 

The following brief descrip- 
tion of some of the more impor- 
tant of the various uses of the 
microscope in the examination 
of documents will direct atten- 
tion to phases of an investiga- 
tion of this kind that otherwise 
might be overlooked, and also 
will afford opportunity to de- 
scribe and illustrate the special 
apparatus that is useful in this 
work. 
| Forged signatures in many 
eases are not really written but are carefully and laboriously 
drawn from a model with frequent lifting of the pen and occa- 
sional stopping of its motion even when not lifted. With the 
microscope, especially when arranged for transmitted light 
observation, the overlapping of lines and uneven ink distribution 
are seen with astonishing clearness. 

A document or part of a document is sometimes proved to be 
fraudulent if it can conclusively be shown that a part of the 
writing preceded and a part followed the folding of the paper. 
An ink line crossing a fold has certain definite characteristics, 
but a line of this kind may not be more than one one-hundredth 
of an inch in width and the unaided eye is not able to see the 
physical evidence of the fact which under the microscope is so 
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Fig. 20.—Microseope with special foot 
and Filar Micrometer. 
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plain that it cannot be denied. 
A tiny portion of the ink in some 
cases actually goes through the 
paper at the fold to the opposite 
side and under the microscope 
this fact is unmistakable. 

Fraudulent documents are 

frequently brought forward pur- 
porting to be several years of 
age which in fact are only a few 
weeks or even only a few days 
old. These documents may have 
been written with ordinary iron- 
nutgall ink which still has the 
distinct, fresh, blue color of 
recent use and has not nearly 
reached its ultimate degree of 
blackness. The magnified image 
of this writing in good daylight 
shows its exact tint and can be 
made a matter of definite record by the use of the color micro- 
scope. By this means the ink color as first seen can be compared 
with itself a few weeks later when it may have so changed and 
blackened as to show conclusively that the document could not be 
several years old. This interesting evidence may be positive 
proof that the document is fraudulent. 
_ Fraudulent additions and interlineations in documents oftex 
touch the original writing and the sequence or order of writing 
is ascertained by showing which of the crossed strokes was last 
written. This obscure and delicate fact the microscope often 
shows with surprising distinctness. 

Many other inquiries arise regarding ink in which the micro- 
scope is necessary if the truth is to be known. For example, it 
may be shown that two writings are made with different inks 
because in one a microscopic sediment is present which is not in 
the other. The sediment appears in the form of very fine specks, 














Fig. 21—Microseope with Camera 
Lucida Attachment. 
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or black particles, darker in color than the main body of the ink 
and perfectly visible when observed with the microscope. 

Many erasures and changes of a fraudulent character are 
made in documents which entirely escape detection when exam- 
ined only with the unaided eye but when examined under the 
magnification of a good microscope they appear so plainly that 
anyone can see them. 

Forged signatures are frequently first outlined in pencil, or 
by the use of carbon paper, and then carefully inked over. In 
these forgeries the pencil, Or Fig. 22.—Stereoseopie Microscope 
carbon marks not covered, inden- = *""""sed Peabiaber es! light 
tations, and in some eases the 
graphite caught in the ink film, is 
shown by the microscope with 
such clearness that the method 
by which the signatures were 
made is unmistakable. In the 
examination of typewriting the 
microscope is necessary to show 
numerous conditions bearing on 
genuineness and identity and 
numerous other uses are found 
for the microscope in the investi- 
gation of the many questions that 
arise regarding documents. In 
many instances it is the only 
means that will lead unerringly 
to the truth. 

High power magnification in 
these various examinations 
usually is not required atid often 
is not desirable. Too much mag- 
nification may render the micro- 
scope useless as a means of 
showing the fact. It is a common 
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fallacy to suppose that the greatest possible magnification is 
always desirable, and it is not understood that the field of 
view is diminished in proportion to the degree of magnification.? 

Microscopie examination of documents is comparatively sim- 
ple, and with suitable instruments and proper assistance, judge 
and jury, or any unskilled observer, can see what is pointed out 
and thus can personally verify all testimony based upon what 
the microscope shows. Testimony thus enforced becomes, as we 
have seen, not a mere statement of opinion but a visible exhibi- 
tion of facts which can then be interpreted by court and jury. 

As briefly described in the previous chapter, photo-micro- 
graphs, made by the aid of the microscope or with microscopic 
lenses, are frequently very useful and in some instances furnish 
evidence that is absolutely conclusive. They supplement the 
ordinary use of the microscope in a very useful and forceful 
way. The enlargement shows plainly in permanent form what 
can otherwise be seen with the microscope only temporarily by 
one observer at a time, and, as such illustrations are easily 
verified by comparison with the actual image as seen in the 
instrument, no valid objections can be raised against them. The 
fact itself as seen, or an effective visible illustration, cannot be 
successfully cross-examined; it ‘‘answers back’’ in a universal 
language that needs no interpreter and verifies the old adage, 
**Seeing is believing.”’ 

Instruments are better fitted for examination of documents if 


1 Beginners as a rule are apt to use 
too much magnification or amplification, 
and often attempt to view a large sur- 
face with an. objective which will show 
but a small part of it. It must not be 
forgotten that the apparent field of view 
is decreased as higher powers are used 
and that a low power will give a better 
impression of a large, coarse object and 
its relative parts, because it makes a 
larger surface visible. 

The following table will probably be 
of assistance to the beginner. After he 
has become better acquainted with his 
instrument his judgment will dictate to 
him what to do. 


A power of 25 diameters will show a 
surface of about 1/5 inch diameter. 

A power of 50 diameters will show a 
surface of about 1/10 inch diameter. 

A power of 100 diameters will show a 
surface of about 1/20 inch diameter. 

A power of 500 diameters will show 
a surface of about 1/100 inch diameter. 

A power of 1000 diameters will show a 
surface of about 1/200 inch diameter. 

This table is approximately correct 
with a Huyghenian eyepiece.—Manipula- 
tion of the Microscope, E'dward Bausch, 
pp. 110-111. 
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they have a special large stage with ample room behind the 
objective; a microscope is also greatly improved for certain 
purposes if provided with a large mechanical stage with rack 
and pinion movements. A sub-stage condenser, for transmitted 
light examinations and a condenser on a movable arm for throw- 
ing additional light on opaque objects from above, may also be 
useful. A document microscope should be fitted with several 
eye-pieces and with a variety of objectives. A one-sixth objec- 
tive is as high a power as is likely to be needed and this power is 
seldom required.’ 

The ordinary microscope is better adapted for certain uses if 
provided with rings having openings on the lower side and 
placed back of the stage; these rings will hold a large document 
when it is rolled and will allow the edge or any part to be drawn 
out under the objective for observation.. This arrangement will 
obviate the necessity of folding, creasing or injuring the paper 
in any way and permit it to be reversed so that the image 
appears right side up. 

One of the desirable accessories of a document microscope is 
the filar-micrometer which is illustrated in Fig. 20. As has 
already been seen, this device is useful in many instances for 
making accurate measurements and comparisons. The new 
diagonal line measures, illustrated in the next chapter, are 
however, preferable to the Filar Micrometer for most disputed 
document measurements. 

For the examination of large papers, matter on the pages of 
books, and all documents which should not be folded, it is desir- 
able that the microscope be mounted on a special foot without a 
stage and with an open field directly under the objective, as 
shown in Fig. 19. The stereoscopic microscope, described later, 
as now regularly constructed, has an auxiliary horse-shoe foot 


1The pretentious witness sometimes 
claims to see under extremely high mag- 
nification what is invisible to any other 
observer. Under these alleged conditions 
it is important to bring out clearly the 
extent of the field of view under the 
magnification employed, <A power of five 


hundred diameters covers a field of only 
about one one-hundredth of an inch in 
diameter, or not so large as the period at 
the end of this sentence which, as 
printed on the advance proof sheets of 
this note, measures fourteen thousandths 
of an inch in diameter. 
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of this kind. This style of instrument permits the middle or any 
part of a large surface to be examined which otherwise might 
be impossible on the small stage of the ordinary microscope. 
The type of instrument just described is obviously more con- 
venient than the ordinary microscope for examination of docu- 
ments. 

The camera-lucida attachment, Fig. 21, is sometimes useful 
but not often. One purpose it serves is to refute the contention 
that the notched edges, or microscopic serrations, on pen strokes 
identify a particular writer. Other written, or even printed 
lines, can be drawn to show similar serrations due to the paper 
or the ink, which thus show the fallacy of the theory. 

When making a microscopic examination those unfamiliar 
with the microscope should be explicitly informed exactly what 
they are looking at and how much of it they are seeing. It is 
not generally understood by the inexperienced that the image 
is inverted in the ordinary microscope and that the field of vision 
is restricted in proportion to the magnification. Many observers 
when looking into a microscope expect to see the whole page of 
a document greatly enlarged instead of a small portion of one 
letter or word. 

During these examinations observers should not be hurried 
and especially should take time sufficient to get the eye just at 
the proper point.’ Many persons look in a microscope and see 
nothing because of embarrassment, haste, or improper or insuffi- 
cient assistance. If the examination is properly supervised this 
need not be the result. 

If the examination does not require the determination of tints 
and shades of color, artificial light may be provided. Court- 
room light is frequently dim, and a good artificial light pro- 


1 There is one point over the lens called 
the eye-point at which the rays cross 
within the smallest compass and this is 
the proper position for the eye, as the 
largest number of rays enter it. When 
above or below this point the size of 
field will be rather reduced, or shadows 
or colors will appear in it. In low power 
eyepieces the eye-point is farther from 


the lens; in high powers, quite close— 
in fact, in some so close that the eye- 
lashes may rest upon the lens and may 
sometimes appear to be in the field as 
dark bars. Generally speaking the best 
point is where the entire field is seen 
and its margin (diaphragm) sharply de- 
fined.—Manipulation of the Microscope, 
Edward Bausch, p. 131. 
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vided with blue ‘‘daylight bulb’’ and placed in proper relation 
to the microscope often is essential if the facts are to be clearly 
shown. Special lamps for this purpose are now obtainable. 

A special opaque eye-shade attached to the top of the tube of 
the ordinary microscope, to shield the eye not used for observa- 
tion, will be of assistance to those who are not accustomed to 
microscopic observations. In order to accommodate varying 
eyes it is also well to advise each observer to vary the focus 
slightly by the fine adjustment until the image is perfectly 
distinct. 

The amount of magnification required obviously depends upon 
the problem presented. For the examination of crossed lines, 
traces of pencil marks, line edges, paper fiber, retouching, and 
certain ink conditions, quite high magnification is sometimes 
useful, but for nearly all purposes a magnification of only from 
twenty to seventy-five diameters gives the best results. 

It is not often that objection is made to the ordinary magnify- 
ing glass or simple microscope but the appearance of a com- 
pound microscope in court is usually the cause of a storm of 
protest. The objections to the use of the instrument usually are 
based upon the somewhat natural but erroneous idea that if a 
thing exists that is really significant it can be seen by unaided 
vision. 

It seems to be overlooked by those who object to the micro- 
scope that ordinary spectacles are simply lenses placed between 
the eye and the object looked at and are merely a means by which 
sight is corrected and improved, and that the most elaborate 
and complicated microscope is nothing more than an extension 
of this same principle. To be consistent one who objects to the 
use of the microscope should also insist that judge and jury 
should be compelled to remove spectacles before examining a 
document that is questioned in a court of law.’ 

1 Supplying the jury with magnifying read the evidence submitted to them or 
glass, with the permission of the court, to read the instructions of the court. If 
was no just cause of complaint. Many one of such jurors should lose his spee- 


jurors are required by age or defect of tacles it would be rather a rigid sort 
sight, to use glasses to enable them to of practice which would preclude the 
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In certain inquiries the principle employed in stereoscopic 
photography, or what is known as binocular vision, is very 
useful as applied to the microscope, and a practical and excellent 
instrument of this kind (Fig. 18) is now available and practically 
supplants the ordinary microscope for nearly all kinds of dis- 
puted document examinations. This microscope differs radically 
from the ordinary double eye-piece instrument and consists of 
two complete microscopes so arranged that they focus on exactly 
the same image; the combined two-eye view gives the true 
stereoscopic effect, and in certain kinds of inquiries is of very 
great assistance in showing the exact facts.’ In this instrument 
the image is not inverted and a large and brilliant field of view 
is provided. 

A microscope of this kind is particularly useful in studying 
any question in which depth or the third dimension must be con- 
sidered such as writing over folds, crossed line inquiries, ques- 
tions regarding seals or any impressed characters, or erasures 
court from allowing glasses to be handed 
to him to enable him to examine such 
writings as his duty requires him to 


examine. We eannot see that allowing 
the jurors to use the magnifying glass 


can see through such glasses quite as well 
as the most learned. For these reasons 
we think the Circuit Judge erred in his 
ruling on this point, and we reverse the 
judgment and remand the case for a new 


was any departure from proper practice 
in the trial of causes.—Barker vs. The 
Town of Perry, Iowa 67, 146 (1885). 
When the jury were about retiring to 
consider of their verdict in this case, 
the defendant below, by his counsel, 
asked permission of the court to furnish 
the jury magnifying glasses, that they 
might examine the writings admitted to 
be genuine and compare the same with 
the note in controversy, which the court 
refused, but said to the jury that they 
might use their own spectacles. Why a 
jury should not be allowed the use of 
means to aid them in the examination 
and comparison of handwriting — sub- 
mitted to them to be examined and 
compared, which have been found by the 
experience of bankers and business men 
of the highest utility for such purpose, 
we are unable to understand. There is 
no more mystery in such a glass than in 
ordinary spectacles in daily use. An 
unlearned man, other things being equal, 


trial— Kannon vs. Galloway, 49 Tenn. 
230 (1872). 

1Special adjustment of the stereo- 
scopic microscope is necessary in order 
to attain the best results. The object 
as seen with the left eye should be care- 
fully focused with the rack and pinion 
on the instrument. The left eye should 
then be closed and the right tube should 
be focused with the special screw in the 
right objective. After this, the upper 
part of the instrument should be grasped 
with the two hands and the pupillary dis- 
tance changed as necessary to make the 
two fields exactly coalesce. If this pro- 
cedure is followed the stereoscopic as 
well as inicroscopie character of the view 
is seen with surprising distinctness. If 
only one eye is in focus, the view will 
appear fairly clear, but will give hardly 
any stereoscopic effect. Many observers 
will insist that they see when they are 
not seeing well. They should each be 
definitely instructed. 
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by abrasion. On account of its slight depth of focus the ordinary 
microscope may be less useful in these inquiries and the stereo- 
scopic instrument often will demonstrate clearly what otherwise 
cannot be proven. 

One of the frequent characteristics of forgery is a retouching 
or overwriting designed to perfect a first attempt, and just in 
proportion as this act is delicate, hidden and indistinct it 
becomes significant. An obvious or perfectly plain overwriting 
where the ink failed is not suspicious and even may be some 
evidence of genuineness. When however overwriting is unneces- 
sary to the legibility and is of a character that requires careful, 
minute attention it becomes suspicious, so that under some cir- 
cumstances it alone is almost proof of forgery. The microscope 
often discloses this suspicious condition at a preliminary exam- 
ination, which condition can afterwards be shown in enlarged 
photographs as illustrated in Fig. 23. This overwriting in 
natural size is almost if not quite invisible. 


Fig. 23.—A Simulated, Retouched Signature. People vs. Storrs, 207 N. Y. 147, 100 
N. E. 730. The signature was retouched in twelve places. Six alleged eye wit- 
nesses testified they saw it signed; a jury found it to be a forgery. See Fig. 186. 
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Another very useful instrument in many kinds of document 
investigations is the Comparison Microscope. This instrument, 
Fig. 19, was originally designed by the author for the utiliza- 
tion of the Lovibond Tintometer Glasses in recording ink colors, 
as described in detail in a following chapter discussing the sub- 
ject of ink and questioned documents. It is, however, useful 
in many other ways and is an almost indispensable instrument 
in certain questioned document investigations. It brings two 
separated images into the same field of view in the eye-piece so 
that the magnified images apparently lie side by side. Delicate 
differences in size, in color, in texture, in composition, and in 
shape can be clearly seen by the use of this instrument that 
without it often cannot easily be distinguished. This special 
microscope was first described as a Color Microscope but the 


The Magnification Table printed below, prepared and published by the Bausch & 
Lomb Optical Co., of Rochester, N. Y., will be found convenient for reference. 
The objectives and eyepieces are designated in inches and also in millimeters. 
With a known tube length the degree of magnification reached by any combination 
is read off at the intersection of the lines. 


Tube length z Tube length 
re tina. e ae : 6.3 in. 
; Zein 1% in. ‘Lim: 34 in, Y% in, 
OBJECTIVES 50mm. 38mm. 25 mm. 18 mm. 12 mm. OBJECTIVES 
Boat. 9 12 16 23 31 75 mm. 
2) 4 tin: 14 19 26 36 47 50 mm. 
1% in. 18 25 34 48 63 ah aula: 
PERS Fe 34 48 63 G0 118 25 mm. 
2/3 in. 41 60 87 110 146 ae siphaew 
1/2 in. 62 91 121 176 228 12.5 mm, 
1/4 in. 145 220 285 420 550 6.3 mm. 
1/5 in. 180 260 - 340 495 640 5 mm. 
1/6 in. 205 290 385 550 720 4.2mm. 
1/8 in. 270 415 530 760 975 3.2 mm. 
1/10 in. 340 510 670 970 1290 2.5mm, 
1/12 in. 470 675 700 1300 1675 2.1mm. 
1/16 in. 640 875 L125 L576 2075 1.6 mm. 


It is evident that a lens magnifies an object equally in all directions; this is 
said to be in areas, and is the square of the linear, so that if an object is magnified 
four times in the linear, it is sixteen times in area. The commonly accepted term 

* to express magnifying power of simple, as well as compound microscopes, is in diame- 
ters (linear). A single lens of 1-inch focus magnifies about ten diameters; one 
of 2-inch focus, about five diameters; one of 14-inch focus, twenty diameters and 
so on. In a lens of high magnifying power, the focus is ordinarily about twice 
the diameter, so that if a lens is %4 inch diameter its focus is about 1 inch.— 
Manipulation of the Microscope, Edward Bausch, pp. 39-40 (1897). 
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many other uses found for it led to the adoption of the more 
appropriate name by which it is now known. 

The Stereoscopic Microscope, heretofore described, and this 
Comparison Microscope are the most useful microscopic instru- 
ments for all kinds of document investigations. They should be 
available in any investigation of a document where it is desirable 
to show microscopic facts to a judge, a referee, or a jury. 

When the correct decision of a legal controversy depends upon 
the interpretation of facts that must be shown by scientific 
methods ample time and extended opportunity should be given. 
In certain cases the final decision could as well have been given 
without any testimony whatever because of the restrictions 
imposed and the limited time available. 

The training of the lawyer, and of a practitioner who becomes 
a judge, does not always include an extended course of scientific 
study and investigation and the mental attitude of the scientist 
may not have been developed. This attitude has two main 
phases, the habit of scrutiny, comparison and interpretation of 
facts and a sceptical attitude of mind regarding alleged facts 
until they are conclusively shown and thoroughly understood. 
The real scientist is an unbeliever until sufficient credible evi- 
dence as a basis for a conclusion is supplied. The interests of 
justice are in peril as a result of credulity as well as a result of 
ignorance. 

The interests of justice suffer most, however, not from ere- 
dulity but from the exclusion of evidence. <A real investigation 
anywhere but in court hears all the evidence, considers all the 
facts, and then decides. In courts, however, there seems to be 
constant apprehension lest someone be misled and the impressien 
prevails that the decision is to be made by the uninformed and 
the stupid who must be protected. The microscope, like the 
photograph, is still objected to for fear, it is claimed, that it 
may deceive or mislead a juror. The real reason for the 
objection is the fear that it may enlighten the juror, 
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Unlike most subjects that come under legal inquiry, the inves- 
tigation of documents presents problems which in the main are 
to be solved by the study, comparison, and interpretation of that 
which in some form is actually present before the court. The 
problem in many instances is the discovery and proof or the 
correct interpretation of a physical fact. 

Expert testimony regarding documents therefore usually 
differs from many other classes of expert testimony in that it 
deals with what can be seen and many times can be measured and 
tested. This distinction often puts document testimony, in some 
degree at least, into the demonstration class of testimony and 
fortunately this important distinction is more and more being 
recognized by the courts.’ 

Even those having but little legal experience know that the 
usual trial of an issue in a court of law is not exactly a proceed- 
ing where all participants co-operate to discover and show the 
existing fact, but that such a contest often resolves itself into a 
fierce controversy between those who seek to show the facts and 
those who endeavor to hide or to distort them. Under these 
conditions it is especially desirable that correct testimony be 
illustrated and enforced in every proper way and by every 
proper means. As an aid to proof in disputed document cases 
certain instruments render valuable assistance and thus are an 


1 Portions of this chapter were first 
printed in the Journal of Weights and 
Measures, Vol. 1, No. 4, of February, 
1909, and these portions are reprinted 
by permission. 

2‘*The error in the conclusion arrived 
at upon the first hearing consisted in 
treating the testimony of the witness, 
William J. Kinsley, the expert on hand- 


writing, as merely opinion evidence. It 
was something more than the mere 
opinion of the witness. It was a detailed 
statement of facts relating to the ques- 
tioned signature which were .. . 
scientifically established to the degree of 
demonstration.’’? Boyd vs. Gosser, 78 Fla. 
64; 82 So. 758 (1919). Opinion by Mr. 
Justice Ellis, Florida Supreme Court. 
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aid in promoting the ends of justice; they are in fact essential 
in certain cases if the facts are to be clearly shown. 

Instruments and tools have properly and happily been 
described as extensions of the human senses and the human 
hand.’ In document testimony they often are aids to the seeing 
and the understanding of the physical facts that are the basis 
of the controversy. There has been a long fight in court over 
this question as to whether it is permissible to present evidence 
to the eye instead of solely to the ear. Due partly perhaps to 
the illiteracy of juries in early days it was deemed wise, and 
perhaps then was wise, that jurors should be told things and 
not shown things, and in many courts this method is still fol- 
lowed. Good sense would suggest that in a controversy as to 
the distance between two objects that can be measured, it would 
be best to decide, not from assertions and estimates, but by the 
use of a foot rule. In many progressive courts in these days, 
whenever it is possible, jurors, referees and judges are shown 
evidence and are not simply told about it. 

In order that the discovery of the fact may be made certain 
and the proof convincing, every instrument and appliance that 
will assist in any way should, of course, be employed. That 
technical testimony which is based upon what the witness alone 
knows and sees is not usually of much value and deserves but 
little consideration, and for this reason every physical means 
should be used that will help the court and jury to see evidence 
and to understand testimony. 

In the old days inquiries regarding documents were sur- 
rounded by many legal restrictions, but more and more court 
procedure not only permits but encourages the clearest exposi- 
tion of the physical basis of all testimony. As already briefly 
suggested in the introduction of this book, this practice just so 
far removes evidence relating to documents from the bare state- 
ment of an opinion and furnishes the facts by which means it 


1‘*All observing instruments, all senses; and all levers, screws, hammers, 
weights, scales, micrometers, verniers, wedges, wheels, lathes, ete., are’ artificial 
microscopes, thermometers, ‘barometers, extensions of the limbs.’’ — Herbert 
ete., are artificial extensions of the Spencer. 
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becomes possible for judge and jury to determine for themselves 
which of two conflicting contentions is the correct one. Show- 
ing and interpreting the facts, therefore, practically eliminates 
the common objection to expert testimony—that it is always in 
conflict and therefore of no value. The ‘‘convincingness’’ of 
testimony is effectively tested by instruments and illustrations. 

The ability to see clearly differs greatly in different indi- 
viduals, and it may happen that a judge or a referee who alone 
considers the testimony and decides a case, or a juryman whose 
intelligence gives great weight to his opinion, may have peculiar 
vision and may need special aid. It is important in a case in 
which visual testimony is a vital factor that microscopes and 
magnifying glasses of varying powers be provided so that each 
observer may get just the assistance that he requires. 

Most persons are somewhat sensitive about defective vision or 
may actually be unconscious of the defect and sometimes will 
say that they see when in fact they do not see well; the fullest 
opportunity should therefore be given to each observer to use 
the magnifying glass that is best suited to his eye, in order that 
he may be sure to get just the kind and amount of assistance that 
‘is necessary. 

Ordinary hand magnifiers, or simple microscopes, used alone 
or as adjuncts of the compound microscope, are often of great 
assistance and should always be provided in a court inquiry 
regarding a document. Their use often makes the compound 
microscope unnecessary. It often occurs also that some member 
of a jury, as already suggested, may receive no assistance from 
a compound microscope, and with this observer an appropriate 
hand magnifier may show effectively what otherwise he would 
not clearly see. 

A series of glasses, as illustrated in Figure 23, varying in 
power from two to about twenty diameters, will afford valua- 
ble assistance to some observers in nearly every inquiry. 
Sometimes even the opposing counsel is helped to see what 
before he had not seen and this may most effectively promote 
justice. Some observers who are inexperienced will be able 
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to use to best advantage glasses mounted on a fixed stand, by 
which means the focal distance is mechanically provided for, 
while others can hold a glass in the hand and thus perhaps 
get a better hght on the subject examined. 

When delicate color 
values are under exam- 
ination it is desirable to 
use glasses in which the 
chromatic aberration has 
been corrected. Magni- 
fiers of this class usually 
Fig. 23a.—Hand Magnifiers, ‘‘Simple Micro- consist of two or more 

scopes’’, or ‘‘Loupes’’. From x2 to x 40. lenses. mounted together 
and show no prismatic or incorrect color effects even at the 
margins of the field. The more powerful ones are made as 
small as of a one-fourth inch focus with a magnifying power of 
forty diameters, but it is very difficult for one without experi- 
ence to use a small glass of this kind. It is not generally under- 
stood that the more a lens magnifies the smaller it is. 


The ordinary tripod-stand glasses, or the so-called linen 
testers, if of good quality, often are very useful but are not 
usually corrected for color. When both hands are to be employed 
or it is desirable to shut out side light, as in transmitted light 
examinations, a watchmaker’s eyeglass can be used to advan- 
tage. Excellent and inexpensive magnifiers of this kind are now 
available. For general purposes the average observer can use 
to best advantage a hand magnifier with a focus of not less than 
about one inch. 

Accurate measurements that can be proved to be accurate are 
of vital importance in connection with the investigation of cer- 
tain phases of the subject of questioned documents. A great 
variety of questions in these cases require that numerous kinds 
of tests and measurements be made as a definite basis for certain 
conclusions. In order to avoid possible error and also to} 
strengthen testimony it is desirable in all instances that meas- 
urements be made so that they can be reviewed and verified by 





SPECIAL INSTRUMENTS, MEASURES AND APPLIANCES. 83 


judge, referee, or jury. In order that this may be made possible, 
suitable instruments must be provided that can be used by the 
untrained observer. 

In alleged traced forgery cases it often becomes necessary to 
investigate the question of identity in size, proportions, and 
position of the various parts of an alleged model signature and 
of one or more traced imitations. Particularly as part of the 
initial investigation in a case of this class, or for final use in 
illustrating testimony, it is very important to make definite 
measurements of the various parts to be compared in order to 
show certain exact identities which may in combination be very 
strong evidence of forgery. 


il | i Hiay | 


Fig. 24.—Four-inch Rule on Glass in 8ths, 16ths, 32ds and 64ths Inch. 





For all surface measurements of this kind finely graduated 
glass rules are best. More accurate measurements can be made 
with them because the graduations can be brought into actual 
contact with the parts to be measured as cannot be done with the 
ordinary opaque steel rule. 

A convenient and accurate form of this kind of measure is 
illustrated in Fig. 24. This, it will be seen, is a four-inch rule 
graduated in eighths, sixteenths, thirty-seconds, and sixty- 
fourths of an inch. This arrangement permits measurements 
from any point up to four inches into the finely graduated field, 
and for many purposes is more convenient than a scale marked 
throughout its whole length with the finest graduations. With 
a scale like that shown it is possible for anyone with average 
eyesight to measure accurately up to one-half of its finest gradu- 
ations. The great advantage of glass rules over ordinary meas- 
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ures can be appreciated only by actual comparison of the two 
instruments. 

Figure 25 shows a scale the original of which is graduated in 
fiftieths, two-hundred-and-fiftieths, and five-hundredths of an 
inch, and the same class of instru-. 
ment is also provided in gradu- 
tions of twentieths, hundredths, and 
two-hundredths of an inch. This 
same type of instrument is also 
graduated in millimeters, fifths of 
a millimeter, and tenths of a milli- 
meter. The degree of fineness of 
the original measure cannot be illus- 
trated by an engraving. 

It often adds great force to 
testimony to make it definite and 
Fig. 25.— Document Measure in positive and accurate measuring 

Fractions of Inch. Original, on ~ Aart : 

Glass, in Fiftieths, Two-hundred- instruments are of distinct assist- 

ie ou and Five-hundredths ance in this connection. 

These finely graduated measures 
are especially useful in typewriter inquiries where it is neces- 
sary to prove certain identities and differences. A difference 
of one one-hundredth of an inch, if conclusively proved, may be 
vital and conclusive evidence. The measures can be applied 
directly to the object to be examined or can be put over the 
object and both measure and object photographically enlarged. 
Certain highly significant differences in handwriting, as well as 
in typewriting, can be shown effectively only by the use of 
finely graduated instruments of this kind. 

For certain other classes -of document measurements, but 
more especially for general testing purposes, a steel rule 
(lig. 26), is useful. The instrument illustrated is graduated 
throughout in fourths of an inch and at one end one-fourth- 
inch space is graduated in hundredths of an inch. This design 
makes it possible to measure from any fourth-inch graduation 


il 
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up to six inches into the finely graduated space. By the use of 
needle-pointed parallel dividers very accurate measurements 
can be made with this rule. This rule, as illustrated, has 
every gradu- 
ated space 
throughout its 
whole length 
certified by the 
U. S. Bureau 
of Standards 
to be accurate 
within  one- 
thousandth of 
an inch. 
Experienced 
operators will, 


of course un- 
eeetand ei he Fig. 26.— Steel Rule and Needle Pointed Parallel Dividers. 





necessity of using with the utmost care any needle-pointed divid- 
_ers on a disputed document, and unskilled observers should not 
Fig. 27.—Microm- under any circumstances be permitted to use 


eter Caliper and ay instrument of this kind on a valuable paper 
Ratchet Stop. . 


that is under investigation. 

For paper comparisons the micrometer 
caliper, shown in Fig. 27, is necessary. The 
instrument best adapted for this use is actu- 
ated by a ratchet stop in order that uniform 
pressure may be mechanically insured, and it 
should also carry a vernier reading up to ten- 
thousandths of an inch. With this instrument 
very accurate thickness measurements can be 
made and it often is possible to assort papers 
that are actually different by the thickness test 
alone. 

Papers range in thickness from the thinnest 
calendered tissue, which is only about .0009 of 
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Department of Commerce and Labor 
BUREAU OF STANOARDS 

Bashtngton € a 

May 17-1904, 

Test Now62d+ 


CER TIFICA? & 


for 
One Micrometer Caliper marked B.S, 625 a , 
sibmitted by : 
Albert S.Osborn, Rochester, N.Y. St 


The value of the screw-thread is 
correct to one ten~thousandth 
of an inch, at 62°F. ; 


: Danoaters. j 





Fig. 28.— Special Micrometer Caliper and 
fac-simile of U. S. Bureau of 
Standards Certificate. 


an inch thick, up to heavy 
note paper which is about .007 
of an inch in thickness. If 
measured only in thousandths 
paper thus shows at least 
sixty different thicknesses. 
There is shown in Fig. 28 
a special micrometer caliper, 
made by Brown & Sharpe 
from a design by the author, 
which carries two parallel 
knife-edge jaws neither of 
which rotates. This instru- 
ment measures within its field 
with great accuracy, and espe- 
cially serves to verify meas- 
urements made in other ways. 
In certain critical compari- 
sons of typewriting this in- 
strument is useful, serving to 


measure the type itself as well as the impression. 


The ordinary caliper with one round revolving point of con- 
tact, cannot conveniently be 
used for surface measure- 
ments. The screw thread of 
this special instrument, as 
well as of that shown in 
Fig. 27, has been certified by 
the U. S. Bureau of Stand- 
ards to be correct to one 
ten-thousandth of an inch. 
The vernier on the above 
instrument and on other in- 
struments described in this 
and other chapters, is illus- 


Fig. 29.— Vernier set at naught and the 
same moved five and 7/10ths divisions. 


at 
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trated in Figure 29 and 
explained in the footnote.’ 

For the finest microscopic 
measurements, aS are re- 
quired in critical examina- 
tions of line widths as may 
be necessary in examining 
an alleged fraudulent inter- 
lineation, and also for pen 
comparisons or for any very 
fine and accurate measure- 
ment, the microscope fitted 
with the filar-micrometer is 
useful but, for most uses, 
a properly graduated meas- 
ure on glass is preferable 
because the untrained ob- 
server can use it. The in- 
strument illustrated in Fig. 
20 easily measures up to a 
fineness of ten-thousandths 
of an inch, but as a rule this 
instrument is not suitable 
for the most effective illus- 
tration of a disputed docu- 
ment problem. 

The measuring instrument 
illustrated in Fig. 30 is, as 
far as known, a new applica- 





Questioned Document Line Measure 1/1000 


to 40/1000 Inch. Read from Inside 


Margins of Lines. 


























Fig. 30.— Diagonal Line Document Measure 


Enlarged 34% Diameters. Original 
on Glass. 


tion by the author of slightly divergent fine lines on glass, by 


1The Vernier is an instrument, or 
method of graduating instruments of 
many kinds, named from its inventor, 
Pierre Vernier, a native of France. The 
device is designed to measure a frac- 
tional part of one of the equal divisions 
of a graduated scale. The vernier scale, 


as shown in the above _ illustration, 
divides nine of the primary or regular 
divisions into ten equal parts so that 
each line of the vernier, after the first 
set at zero, is 1/10 of a division shorter 
or narrower than the primary divisions. 
The advantage of the vernier consists 


88 


QUESTIONED DOCUMENTS. 


which fine measurements, easily up to a thousandth of an inch, 
can be made directly on the document or object examined. For 


many purposes this instrument is superior to any of the meas- 











































































































Fig. 31.—Typewriting Test Plate and Line 
Measure 1/1000 to 22/1000. Squares 


1/50 inch. Original on Glass 
7/10 inch wide. Enlarged 
about 21% Diameters. 





uring instruments hereto- 
fore described. This 
gradual divergence in the 
lines is a distinct aid to 
accuracy of adjustment as 
compared with ordinary 
parallelgraduations. This 
special instrument meas- 
ures in thousandths of an 
inch from one one-thou- 
sandth up to forty thou- 
sandths and a similar in- 
strument, not illustrated, 
measures from one-thou- 
sandth up to one hundred 
-and twenty thousandths 
(.001-.120) of an inch. 

These useful instru- 
ments cover all meas- 
urements of typewriting 
except line spacing and 
by their use alone the 


typewriting of various machines can be accurately identified, 


or differentiated. 


The measurements can be made with great 


accuracy, being read from inside of line or graduation to imside 


of opposite line. 


Pen strokes, printed letters, or typewritten 


characters can be measured in fractions of a thousandth of an 


in the fact that any part or proportion 
of one of the primary divisions is read 
off by simply observing which division 
of the vernier after the first exactly coin- 
cides with one of the divisions on the 
regular scale. In the illustration it will 
be seen that the seventh division of the 
vernier is in line with one of the divi- 


sions of the primary or main scale. 

The primary scale on the Micrometer 
Caliper, illustrated herewith, represents 
one thousandth of an ineh, so that the 
reading in the lower illustration, it will 
be seen, is five thousandths and seven 
ten-thousandths of an inch. 
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inch with this measure as used with an ordinary hand magnify- 


ing glass. 
trations on the following pages. 

The same principle is applied in the 
special typewriting measure, Fig. 31, but 
on that measure the largest surface meas- 
urement is only twenty-two thousandths 
of aninch. With these three instruments 
on glass all the necessary fine measure- 
ments can be made, with the aid of an 
ordinary hand magnifier, that would 
otherwise require the use of the filar- 
micrometer and they can be used by the 
untrained observer who may not be able 
to use the microscope. They are espe- 
cially useful in measuring and comparing 
pen strokes. 

There is shown in Fig. 32 a measure 
similar to Figure 25 but graduated in 
‘fractions of a meter. The original car- 
ries very fine lines which cannot be repro- 
duced in a print on paper. In certain 
jurisdictions where the metrical system 
of measurements is in use this measure 
is helpful. To most American jurors, 
however, a ‘‘millimeter’’ must always be 
interpreted as a certain part of an inch 
or it gives no clear idea of length. 


Examples of its use are shown in numerous illus- 








Fig. 32.— Metric Questioned 


Document Measure. Orig- 
inal on Glass in Milli- 
meters, 5ths and 10ths of 
Millimeter (Enl. 7% x). 
A one inch reproduction 
of this instrument on 
glass was certified by the 
Bureau of Standards as 
9997-8 + ten-thousandths 
of an inch. 


Illustrated here (Fig. 33) in small size, and in larger form 
in the chapter treating of slant in writing, is a special ruled 
protractor designed for the easy and accurate measuring of the 
slant of writing. This instrument is also made on glass so that 
the graduations can be brought into actual contact with the line 
measured and photographed with it, if this is desirable. It isa 
tedious and difficult process to read the slant of the short fine 
lines of writing with the ordinary opaque commercial protractor. 
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The instrument illustrated easily reads to one-half of a degree 


to right or left of vertical. 
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Fig. 33.— Handwriting Protractor. 


A useful protractor of a differ- 
ent form is illustrated here in 
small size (Fig. 34), and in larger 
size in the chapter on typewrit- 
ing, and is designed to show the 
exact abnormal slant of certain 
letters in typewriting. This deli- 
cate but fixed divergence in slant 
is one of the several important 
individualities in typewritten 
work which, in sufficient combina- 
tion, identify a piece of typewrit- 
ing with absolute certainty. This 


protractor, which reads five degrees each side of vertical, is 
also on glass so that it can be put directly over the letters and if 


necessary they can then be photographed 


together in enlarged form. 


Another test glass useful in the exam- 
ination of alleged traced forgeries is 
shown, in two sizes, in Figs. 35, 36. This 
is a glass with uniform squares that can 
be placed over an alleged forgery and a 
model from which it was traced or over 
two alleged tracings from the same orig- 
inal, to show suspicious identities that 
may exist, or, in the small size, may be 
used to compare two enlarged typewritten 


letters. 


By the use of this instrument any part 





of a traced signature can be compared Fig. 34.— Typewriting 


with a corresponding part of the model 


Protractor. 


signature by observing just where the line cuts the square. This 
glass can, also, be photographed over the signatures to make a 
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permanent illustration as shown in numerous illustrations in 
the chapter on traced forgeries. This test glass should be pro- 
vided in several sizes so that the one best adapted for a par- 
ticular signature can be used. 


| [1}2/3/4 [5/6] 7/8] 9|t0/it/12 Saree 
At} ff} eae aa 
Poe ea 





Figs. 35, 36— Uniform 
Ruled Squares on Glass, 
Lettered and Num- 
bered. 
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The color, or comparison microscope, heretofore described, is 
useful in all ink investigations, and, as briefly outlined in the 
previous chapter, is especially useful in the early examination 
of a fraudulent document purporting to be some years of age 
which in fact has been recently written and on which the ink 
has not yet matured and reached its ultimate intensity of color. 
If a suspected document is promptly examined and a definite 
record is made of the exact tint and depth of shade of the ink, as 
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may be seen and verified by several competent observers, com- 
parisons can then be made later and any change in the ink can be 
clearly seen and noted. 

A decided change and blackening, within a period of a few 
weeks, of an ordinary iron-nutgall ink on a document purporting 
to be several years of age, indicates unmistakably that the docu- 
ment is not as old as it purports to be. This test alone, if 
promptly made and properly verified, is sufficient in many cases 
to prove that a document is fraudulent. This special microscope 
is more fully described in the chapter on ink. 

Another useful instrument for typewriting examinations, 
Fig. 37, consists of a glass carrying accurately graduated fine 
line squares, ten to the inch, the spacing of ordinary type- 
writing. This glass can be placed over the typewriting to dis- 
close and illustrate abnormal horizontal or vertical alignment, 
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Fig. 37.—Typewriting Test Plate on Glass for Alignment and 
Line Spacing Tests. 
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mae °000000000000000 _ Which is another of the signifi- 

mes 8888822822228 8 8 cant individual peculiarities of 

ma C000 OOO) typewriting. 

pre) 100-320 140 59 aon ao This instrument also carries 

ou ape) iat oy, 39/120, 40/120 and 41/120 inch 
260 280 “300 “320 240 360 40 line spaces for tests of line 
pe) ) pe) spacing and continuity of type- 
20 writing or interlined or added 


= 
ee) / / parts. The narrow spaced 


lines furnish alignment tests 


Ld oo By ior bottoms and tops of letters. 
1.80 


Beam dividers (Fig. 12, 
Ly Lief, GLK Photography Chapter) ecarry- 
00 220 240 2.60 aao 360 380 400 ing parallel points are very 
Pig, $8-Curvmety. Orga o» Glas ysetal for general measure: 
inches on outside. ments, as well as in determin- 
ing the degree of photographic enlarge- 
ment on the ground-glass image as 
already illustrated. More accurate 
measurements for any purpose can be 
made with parallel pointed dividers than 
with the ordinary jointed angle com- 
passes. In the chapter on photography 
are described numerous appliances, use- 
ful in connection with that special work, 
which may also become useful in con- 
nection with certain other phases of 
questioned document investigations. 
The later chapters illustrate many appli- 
cations of these various instruments 
and measures. 

In Fig. 38 is illustrated a new instru- 
ment, the Curvemeter. This instrument 
on glass was devised by the author for 
the measurement of curves and turns 





- a ee Fig. 39.—Parenthesis Marks 
and connections in handwriting and from two typewriters. 
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Fig. 40.— Test Plate on Glass for 
Measuring Proportions. 


chapter on disputed typewriting. 
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typewriting. Many of the 
fundamental divergences in 
handwriting are due to varia- 
tions in curvature of strokes 
and this instrument measures 
these curves with extreme 
accuracy by placing it in 
actual contact with the line 
measured. The instrument is 
also useful in showing cer- 
tain characteristics in type- 
writing as illustrated in the 
One practical application of 


the instrument is shown in Figure 39. Other special applica- 
tions of the instrument are shown in a following chapter on 


Systems of Handwriting. 


Fig. 40 is an illustration of a Proportions Test Plate, another 
instrument on glass for measuring and recording in photo- 
graphic form variations in proportions of long and short letters 


in handwriting. 


Writing systems vary greatly in proportion 


Fig. 41.— Vertical Writing, Old Round Hand, Spencerian, and Old 


Spencerian. 
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of parts and indi- 
vidual writers de- 
aire ? velop _ peculiar 
a, AS PELs aS habits in this con- 
Re ke | nection. The pro- 
Mire per a ey A, portions of the 
Me S/\/sI\/\/\/ V/V letters in any word 
SMR Ne och rd opie nope ove ais arae MBS ce or signature can 
Beans sah ta be read off by put- 
Ay | WW ting the measure 

5 a aie aaa over the writing 
and the particular 
graduation that 
matches over the shortest letters. The measure and the letter 
ean then be photographed as shown in I"ig. 41. The graduations 
on the original range from 4/128 to 24/128 of an inch so that 
the instrument shows not only the proportions 
of the letters but the exact size of the parts, 
and the wide range of variation makes it pos- 
sible to apply the instrument to very coarse or 
very fine writing. This matter of proportions 
often is of great significance in differentiating 
two writings. 

Next is illustrated, in Fig. 42, an instrument 

devised for the purpose of measuring angles in 
handwriting and typewriting. The width of the 
angle is indicated at the point and the steps are 
in degrees or half degrees and the angles indi- 
cated range from 60 to 10. 

It is very difficult to measure angles with the 
eye alone and significant differences can be 
shown and illustrated by the use of this instru- 
ment that are not easily seen by the unaided 


Questioned Document Measure 


MEASURE OF ANOLES 


ALBERT S.OSu0EN 





Fig. 42.—Angle Measure. 





2 ; , Fig. 43.— Type- 
eye. Differences in the angle of strokes in cer- written Letters 


from two differ- 


tain letters are the main distinctions between ent machines. 
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certain systems of writing. An imitation of an unfamiliar 
system of writing often fails in this important particular. Type- 
writer letters also vary in angles and in Fig. 43 is shown an 
application of the instrument to two letters from different kinds 
of typewriting machines. 

Significant angles in typewriting appear in the figure 3, used 
many years on the Underwood machine, and the 5 on the new 
(1927) Remington pica type. Thek, y, v, w, x and z, both capitals 
and small letters, and numerous of the minor characters in 
typewriting, show angle connections that are distinctive and 
can be clearly illustrated. 

Another appliance frequently useful in questioned document 
inquiries is the glass-topped table, Fig. 44, with light under- 
neath, designed for all kinds of transmitted light examinations. 
A ‘‘flood of light’? is sometimes all at once thrown on a problem 
when investigated in this way and every document that is 
suspected should be ‘‘seen through’’ in this manner. 

Unusual problems may 
require other special in- 
struments but those here 
described answer the 
usual needs of the ques- 
tioned document exam- 
iner. Part of the develop- 
ment of many sciences 
has been the devising and 
invention of numerous 
helpful instruments, and 
without instruments the 
document examiner in 
certain cases is as help- 
less as the astronomer, 
the chemist, or the sur- 
es veyor would be without 
Fig. 44.—Transmitted Light Table. the ‘‘tools of the trade.”’ 
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MOVEMENTS, OR MANNER OF WRITING, LINE QUALITY, AND 
ALIGNMENT IN WRITING. 


The recognition, correct interpretation, and complete com- 
parison of elements, characteristics and all qualities, are the 
essential phases of a scientific handwriting examination. In 
this chapter and those immediately following, the more impor- 
tant of these common qualities and various individual charac- 
teristic features of handwriting are discussed somewhat in 
detail with a view of describing and classifying those that con- 
stitute handwriting individuality and are most significant in a 
handwriting investigation. Every element or quality in hand- 
writing has some value as a means of identifying it, but these 
qualities vary greatly in significance. 

The word ‘‘quality’’, when understood as an element or con- 
dition of anything, is perhaps a better single descriptive term 
than ‘‘characteristic’’ when used as a general descriptive term 
in connection with the identification of handwriting, although 
‘*characteristic’’, when defined in its wider sense as anything 
that may describe or characterize, may be technically correct. 
Included among the qualities of a handwriting would, no doubt, 
be its distinctive features which would, more strictly speaking, 
be its characteristics. The word ‘‘element’’, which refers more 
to the separate physical parts of a thing, is also an appropriate 
descriptive term and in some connections preferable to quality. 
The word ‘‘quality’’ is no doubt a more general term and refers 
to a more extended or pervasive idea than element. 

We may therefore say that a handwriting is made up of its 
various elements; that it has certain outstanding distinctive 
features; that its individual characteristics are, some of them, 
easily seen and others are inconspicuous but very significant; 
that it has the qualities of roundness, smoothness, legibility, or 


speed. 
[97] 
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We may say of a form that it is a peculiar and rare charac- 
teristic; that a writing has a distinctive artistic quality, or an 
awkward and clumsy quality; that numerous of its elements are 
parts of and are based upon a particular system. 

Finally, we say that a handwriting is identified by a study and 
comparison of all its qualities, elements, features, and character- 
istics. All these various constituents of handwriting, as stated 
above, vary greatly as evidence of identity or difference, the 
gradations ranging from those common to all writing in the 
same language up through the various steps to the unique, 
individual characteristics of a particular writer. 

As is well known, handwriting shows great variation in speed 
and muscular skill, ranging from the clumsy hesitation of the 
illiterate and the palsied feebleness of age, up to the skilful dash 
and grace of the adept. 

Modern writing in all its great variety is, therefore, far from 
being a mere dead combination of outlines of conventional forms, 
like carved inscrip- 
tions on a monu- 
ment, but is the 
track of a succes- 
sion of habitual 
motions and al- 
ways has about it 
that which posi- 
tively indicates the 
manner in which it 
was produced. 
There are as wide 
differences in man- 
ner of writing as in 
the form of writing. 

One of the qualities of handwriting is rhythm. Rhythm is 
defined as a harmonious recurrence of stress or impulse or 
motion, and handwriting can be classified by the quality or the 





Fig. 46—Smooth, Flowing, Rhythmic, Developed 
Handwriting. 
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perfection of its rhythm. This peculiar quality in a handwriting 
is, of course, primarily the flowing succession of motions which 
are recorded in the written record. 

Harmony of action, as in dancing, is based mainly on the 
circle, or the ellipse, and is a succession of connected curved 
motions rather than a succession of straight movements and 
sudden stops, and this is also true of handwriting. What is 
accurately described as a ‘‘flowing hand’’ is a co-ordinated suc- 
cession of movement impulses that glide into each other with 
a rhythm which is the final perfection of fixed and cultivated 
habit as illustrated in Figure 46. 

A discussion of this movement phase of handwriting is neces- 
sarily somewhat technical, but its importance requires that it be 
carefully considered. The incompetent bank clerk who pays out 
money on a forgery in many cases could have avoided error by 
attention to this phase of handwriting alone. This subject of 
rhythm, or the balanced quality of movement, producing a 
natural and not a constrained or artificial result, has a very close 
connection with the identification of handwriting as genuine or 
forged or as having been produced by a certain writer. 

There is nothing in handwriting so difficult successfully to 
imitate as the exact quality of this muscular rhythm, and a 
violation of it is the most common symptom of forgery. It has 
many grades, from that of a perfect and continuous co-ordina- 
tion of impulses down to an almost total lack of rhythm shown 
by a succession of awkward, independent, poorly directed and 
disconnected motions. 

This low order of movement, practically without rhythm, may 
not necessarily produce a disconnected line, but a line with an 
angularity and a changing direction which is a result of these 
unbalanced movement impulses. This quality of rhythm may 
also vary in an habitual way in a single signature, and this 
- individual characteristic may entirely elude the forger. There 
are writers who have difficulty with certain forms or combina- 
tions while other parts always show freedom and smoothness; 
this close analysis of a signature the forger seldom makes. 


100 QUESTIONED DOCUMENTS. 


A writing of a low order of rhythm often is of a character that 
is easily imitated, as it never shows a co-ordinated, uniform 
movement; its manner of production is much like the act of 

_ imitation, which is neces- : 
sarily a _ succession of 
self-conscious, disconnected 
movement impulses due to 
attention to the process of 
writing and lacking the 
essential element of habit- 
ual rhythm. 

This developed move- 
ment quality in handwrit- 
ing is usually accompanied 
by a delicate, controlled 
pen pressure and these two 
qualities in combination 
give to writing its vitality 
or life. In this combined 
quality of writing, which 
may not be perfect in form, 
there often is this free, 
' harmonious movement and 
a certain springy, varying 
pen pressure which pro- 
duces clear-cut accentuated 
strokes which increase and 
| decrease in width like per- 
Fig. 47.—Developed Movement and Delicate fect cones, and especially 

Pen Pressure in Habitual Writing begin and end in vanishing 
of Numerous Writers. e - 5 
points with the pen in 
motion as shown in the writing illustrated in Figure 47. 

This developed writing may be quite illegible, but it has free- 
dom and an almost indefinable thing which may be described as 
delicate, artistic touch. The expression of this life is shown in 
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the strokes themselves which indicate the controlled increases 
and decreases in pressure, already described, combined with 
force and reserve power which all point to a physical organism 
under control. This style of writing is quite often a literary 
hand, and the writing of many early American statesmen and 
heroes also exemplified it when the ability to write with elegance 
was one of the phases of the education of a man of culture and 
refinement. 

It is easily understood that this element in writing is the 
farthest removed from that hesitation and uncertainty of direc- 
tion which is characteristic of fraudulent writing. The success- 
ful imitation of a writing containing this vitality is almost an 
impossible task, as its accomplishment would require not only 
the acquirement of all the form writing characteristics involved 
but a physical organization of the same class, and all working 
in perfect harmony. 

Another distinctive and widely varying characteristic of hand- 
writing may be described as the artistic quality. It is partly 
the result of manual skill but mainly grows out of a sense of 
proportion and arrangement which puts writing in the proper 
place and makes it of the proper size and gradation. Artistic 
quality can be arranged in A, B, C, D groups, ranging from that 
which, in execution as well as in arrangement and proportions, 
is highly artistic, down to the crude and clumsy work of the 
illiterate. 

One delicate quality in this phase of writing is the proportions 
of strokes to each other in width as affected by shading and by 
unconscious emphasis, which, as suggested above, is perhaps 
more accurately described as pen-pressure. This delicate char- 
acteristic of writing (Fig. 48), especially its quality of line 
when freely produced, is the most difficult of all handwriting 
qualities to imitate successfully. 

Writing is in reality the visible record of a movement and 
necessarily is greatly changed when produced in a different 
manner, and a thorough study of any writing must necessarily 
give attention to this fundamental question. Fraudulent writing 
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Fig. 48.—Artistic Quality in Writing with 
Perfect Pen Control. - 


habits, as well as the 
mental patterns, differ in 
a marked manner in dif- 
ferent individuals, as al- 
ready pointed out, and 
this great range of varia- 
tion radically affects the 
results. The _ invisible 
habit produces a visible 
effect as shown in Figure 
49. The forger usually 
acts on the false assump- 
tion that writings differ 
only in the designs of the 
letters. 


Movements in Writing. 
The principal so-called 
movements in writing are 


is, as a rule, fundamentally 
defective in this matter of 
movement, because a for- 
gery is mainly an imitation 
of certain forms without 
any consideration of the 
manner by which they were 
actually produced. 

Free, natural writing is 
the almost unconscious 
visible expression of all 
these firmly established 
muscular habits, already 
described, as based on fixed 
mental impressions of: cer- 
tain forms or outlines. 
These invisible muscular 


Fig. 49.—Strong Writing with Life and Vigor. 
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the finger movement, the hand movement, the forearm move- 
ment, the whole-arm movement, and their various combinations 
and gradations. These four movements are employed and 
combined at greatly differing degrees of speed and skill by 
different writers and all together make an extended variety of 
movement habits. 

The finger movement, as the words suggest, is that method 
of writing in which the letters are made almost entirely by the 
action of the thumb and the first and second fingers, the actual 
motion extending to the second and slightly to the third joints. 
This is the movement employed by children and illiterates and 
generally by those with whom writing is an unfamiliar process. 
Most of the new ‘‘vertical writing’’ was produced by this move- 
ment and it is mainly employed in all printed styles of writing. 

The finger movement gives but little freedom of any kind and 
especially but very slight lateral freedom, and when such writing 
is hurried it usually degenerates into the very poorest kind of 
writing. Finger movement writing shows lack of clear-cut, 
smooth strokes and contains numerous broad curves, but is 
marked by somewhat irregular connections between letters and 
parts of letters and is usually slow and labored and lacks rhythm. 
It is the movement nearly always employed in forged writing. 

Hand movement writing is that produced in most part by the 
action of the hand as a whole with the wrist as a center of action, 
but with some action of the fingers. Much of the illegible, 
scratchy, angular writing of women is produced by the hand 
movement. With this movement the paper is often placed in a 
position so that the lateral, or side to side, movement of the hand 
is parallel with the slant of the letters. With this position and 
this movement the connections at the tops and bottoms of letters 
are very narrow or angular and the writing is often very 
illegible although it may be very rapid. The alignment of writ- 
ing of this kind is very uneven and many words have an upward 
tendency. 

What is known as the forearm, or muscular, movement really 
comes mainly from the shoulder, but is the movement of the 
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hand and arm with the arm supported by the desk on the 
cushion-like muscular portion of the forearm with the elbow as 
the center of lateral swing or motion. 

It is possible to write entirely with the forearm movement 
without any separate action of the hand and fingers and many 
superior penmen write in this manner, but the easiest, most rapid 
and most perfect writing is that produced with the forearm move- 
ment used in connection with a slight action of the hand and 
fingers by which the smaller parts of the writing are formed. 

Forearm movement writing shows smooth, clear-cut, sym- 
metrical, rapid strokes and is the style of writing that is forged 
with greatest difficulty for the reason that the method by which 
it is produced is the farthest removed from that slow drawing 
motion employed in carefully following a copy. Forearm move- 
ment writing usually shows rhythm, a uniform base line, and 
gives great command of hand and the most complete lateral 
freedom. 

The whole-arm movement in writing is the action of the entire 
arm without rest. In the forearm movement it is obvious that 
the motion and its source are nearly the same as in the whole- 
arm movement, but the forearm rests on a support of desk or 
table. This rest restricts somewhat the extent or reach of the 
movement, but with this support the movement is under much 
better control. The whole-arm movement is employed in very 
large writing, in ornamental penmanship, in blackboard writing, 
and by a few writers in making all the capital letters. 

The principal distinguishing difference between modern writ- 
ing and printing is that in writing the letters in words are 
connected. Ancient writings were what now is called pen- 
printing, all the characters being made separately, but as writ- 
ing became more common and the necessity for ease and speed 
increased, the letters were connected. This manner of writing 
made a new requirement in the process, that of locomotion or 
the ability to move the hand along as the letters were made in 
succession. In this manner the slope of writing to the right was 
naturally developed and there arose the necessity for developing 


MOVEMENTS, OR MANNER OF WRITING. 105 


what are described as 
writing movements as 
compared with the print- 
ing movement used to 
make separate strokes of 
detached letters. 

Finger movement writ- 

ing, especially as taught 
and used in the new ver- 
tical writing from about 
1890 to 1900 and the 
later so-called printed 
‘*seript’’, is essentially a 
printing movement which 
permits the formation of 
but a few characters with- 
out a readjustment of the Fig. 50.—Movement Qualities. 
arm and a new start. 
Hand movement gives somewhat more lateral freedom, while 
forearm movement carries the hand along from letter to letter, 
keeping the hand, arm and fingers in the same relation to each 
other and permitting the use of the fingers and hand for the 
formation of the small parts of the letters, and allowing that 
freedom, ease and force which are always characteristics of the 
best writing. This is the modern commercial style of writing 
and has largely been developed during the last fifty years. 

The various movements here described are each employed 
with a great variation in skill by different writers and a general 
classification may assist in making a further analysis of this 
particular phase of the writing process. Under this head of 
quality of movement (Fig. 50) five classes can readily be dis- 
tinguished: (1) clumsy, illiterate and halting; (2) hesitating 
and painful through weakness or disease; (3) nervous and 
irregular; (4) strong, heavy, forceful; (5) smooth, flowing and 
rapid. 

Under the head of speed alone four divisions of writing can 
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also be made: (a) slow and drawn; (b) deliberate; (c) average; 
‘(d) rapid. It is obvious that the fourth division under speed 
might accompany the third division under movement. These 
descriptions are necessarily of a general character but are of 
value in so far as they assist in calling attention to every element 
or phase of the writing habit. 

The degree of skill shown in one writing may be so superior to 
that shown in another that the difference is as irreconcilable as 
the most radical differences in form. This question should be 
studied with especial care at the beginning of all anonymous 
letter inquiries or in any investigation in which a writing is 
examined primarily as a means of identifying some person. It 
is obvious that a disguised hand would not show greater writing 
ability than the natural hand of the same writer, nor that a 
free-hand forgery would show more skill with the pen than the 
alleged forger possesses. 

The different movements employed affect writing in different 
ways and change or modify the smoothness, directness, uni- 
formity and conti- 
nuity of the strokes 
and also notably 
modify the connect- 
ing turns or curves 
between letters and 
parts of letters. 
Forged writing is 
usually produced 
by a disconnected 
and broken move- 
ment, and to pro- 
duce_ practically 
the same form requires many more interrupted motions or 
movement impulses than genuine writing. 

In the writing of a single signature one writer may actually 
make fifty distinct movement impulses (Fig. 51) which can be 
counted in the written result, while another writer in producing 





Fig. 51.—Illustration of ‘‘ Five Movement Impulses.’’ 
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the same letters with the same number of pen-lifts, may make 
only twenty-five distinct motions. This variation marks a 
distinction in two writings more fundamental than many 
divergences in form. 

A free, uninterrupted motion naturally makes a smooth, uni- 
form, continuous curved or straight line, while a change of 
direction, stop, tremor, or 
unevenness in the inter- 
mediate part of what ordi- 
narily is a single stroke, 
indicates a hesitation or 
changing movement im- 
pulse. 

Study of the smooth- 
ness and symmetry of the 
strokes or individual pen 
lines will show clearly Fig. 52.—A Suspicious Last Stroke of 
with what speed they were pear re: 
written. A straight line is not only the shortest distance be- 
tween two points but also the quickest distance, and the line 
quality of writing always indicates the speed and freedom with 
which it was produced. 

The connecting upward strokes are especially significant for 
the comparison of movement impulses, as these strokes show 
the propulsive power of the writer. In slow or unskilful genuine 
writing the upward strokes, or some of them at least, are usually 
produced with more smoothness and freedom than the down- 
ward strokes, and just the opposite condition is usually found in 
fraudulent writing. 

Two very significant parts of a signature, or any writing under 
investigation, are the first and last strokes of words and sepa- 
rate capital letters. If evidence of attention to the process of 
writing, and inequalities in pen pressure and movement, con- 
tinue to the very end of the last unimportant stroke of the word 
(Fig. 52) or letter, this usually indicates a self-consciousness 
of the writing process which may be a strong indication of 
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forgery, and if the very beginning of the signature also shows 
delicate hesitation and changes of direction inconsistent with the 
standard signatures, this unnatural condition is evidence of a 
drawing movement instead of a writing movement. 

When a word is completed in 
free natural writing the pen is 
usually raised from the paper | 
while in motion with a ‘‘flying 
finish’’, and with many writers 
the motion also slightly precedes 
the putting of the pen on the paper 
at the beginning with a ‘‘flying 
start’’, so that the strokes at the 
beginning and ends of words 
gradually diminish or taper to a 
‘‘vanishing point’? as shown in 
Figure 53. 

In simulated writing produced 
by a drawing motion with the 
ip. 53-2 Byte Stants’and “Ficishes attention almost entirely directed 

~ “and Vanishing Points. to the matter of form, strokes very 

often will have blunt, stubbed ends 
(Fig. 54), which show the stopping of the motion with the stroke 
itself and then the raising of the pen. The questioned and 
standard writing in any inquiry should always be carefully 
examined under considerable magnification with this special 
point in mind. 

In genuine writing there are certain natural places for the 
pen to hesitate, or even stop, but in forged or fraudulent writing, 
which is usually produced by a drawing movement, the move- 
ment may show hesitation at any place—on upward or down- 
ward strokes, or even in the middle of what are naturally 
continuous strokes, or at the extreme end of terminal strokes 
that naturally are made with a swinging careless motion. 
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In examining a questioned signature the separate movements, 
or separate movement impulses, required to produce the genuine 
and questioned writing should, as already suggested, be care- 
fully counted and compared, and the exact places in the two 
writings where stops or hesitation is shown should be examined 
with the utmost care and thoroughness. A drawn signature will 
almost inevitably show significant divergences and inconsisten- 
cles in movement and also stops and joinings in unnatural 
places. Enlarged photographs showing the utmost detail of the 
original writing are almost indispensable for effective illustra- 
tion of this quality in writing. Observers, especially those who 
are partly blind and do not know it, should, in every available 
way, be aided to see. 





Genuine writing, even tanclard 
S2-2IF-/GF, 


if showing much tremor, 
will usually show some 
free connecting and termi- 
nal strokes made by the 
momentum of the hand, 
while drawn fraudulent 
writing, even though quite 
perfect in general form, 
shows but little, if any, 
freedom and will often 
show hesitation at the 
wrong places and tremor 
wrongly placed. When, 
however, the writing imi- 
tated is excessively weak 
and hesitating, the imita- 
tion in some parts will 
often exaggerate the tremor and in other parts show an incon- 
sistent strength and firmness that indicate that the writing is 
not genuine. 

When defective line quality is due to a bad pen or unsuitable 








Fig. 54.—Blunt Endings. The ‘‘ Burbank 
3111 of Sale Case,’’ New York. 
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paper or to a rough support for the paper, the cause of the line 
quality is usually obvious, as shown by the writing itself, and its 
broken, careless, and incomplete condition often is wholly incon- 
sistent with forgery and just the opposite of a carefully drawn, 
hesitating signature which by its qualities shows that the result 
was due to the writer and not to the conditions. Line quality 
is necessarily somewhat affected by external conditions but 
mainly is the result of the muscular skill, or hand control, of the 
writer and the manner of writing or movement employed. 


Tremor in Writing. 

Deviations from uniform strokes, ordinarily called tremors, 
which are perfectly apparent without magnification, are due to 
lack of skill on the part of the writer, to self-consciousness of 
the writing process, or to the hesitation which is the result of 
copying or imitating. Lack of smoothness—tremor—may be 
due to uncontrollable nervousness on the part of the writer or, 
in illiterate writing, to clumsiness partly due to a lack of clear 
mental impression of the form which is being made. Tremor of 
age, of illiteracy, and of weakness are not always distinguish- 
able from each other, but can usually be distinguished from 
tremor of fraud. 

If standard writing is smooth and strong and shows no tremu- 
lous strokes then, necessarily, the presence of tremor in an 
alleged forgery is very suspicious in itself and this tremor alone, 
especially when wrongly placed, may be very strong evidence 
of forgery. 

The characteristics of tremor of fraud, as distinguished from 
other tremor, are inequality in movement at any place in any 
stroke or line, with strokes too strong and vigorous combined 
with weak, hesitating strokes; also frequent interruptions in 
movement, unequal distribution of ink on upward as well as 
downward strokes, and especially the varying pen pressure, due 
to change in speed and interruptions in movement, which may 
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occur in the middle of direct 
curves, or even in what should be 
straight lines. 

Forged writing often shows 
this striking inconsistency (Fig. 
55) with itself in movement and 
thus contains evidences of un- 
naturalness that indicate a lack 
of genuineness without compari- 
son with any other writing what- 
ever. This unnatural result is 
often particularly apparent 
where the forger attempts to 
simulate tremor of weakness. 

This Macky case document, 
illustrated in Figure 55, repre- 
senting a large claim against the 
University of Colorado, Boulder, 
Colorado, was a glaring example 
of defective line quality. The 
form represented free and rapid 
writing but the strokes were care- : ' 
fully and slowly drawn. Any - D pca tanta ecie. 
competent and experienced exam- Boulder, Colo. 
iner needed no standard writing to reach <he conclusion that 
the document was a forgery; it was not a writing but a drawing. 

Characteristic tremor of age, or of extreme weakness, usually 
shows unusual and erratic departures of the line from its 
intended course, abrupt recovery, and a general indication of 
muscular weakness and of movements beyond the control of the 
writer, particularly in the downward strokes. Genuine weak or 
decrepit writing frequently shows awkward digressions or dis- 
tortions, which may be due to imperfect sight, and general 
irregularity caused by involuntary tremors, and it is often char- 
acterized by abbreviations, or even omissions of parts of letters 
or even of whole letters. This phase of genuine writing is more 





112 QUESTIONED DOCUMENTS. 


fully discussed in the chapter on proving genuineness. When 
attention is directed to the subject, ordinary intelligence, even if 
untrained, readily recognizes the difference between.a slow, care- 
fully drawn, simulated signature and a naturally written, unskil- 
ful, tremulous signature. 

Signatures showing tremor of age often show very uneven 
alignment and may disregard entirely a line near which they are 
written, especially if the line is indistinct. Toward the end these 
signatures sometimes show apparent impatience and the desire 
to complete a disagreeable and perhaps painful act, and the 
concluding parts often are made with a nervous haste and care- 
lessness and may be much distorted or abbreviated. Even the 
most clumsy genuine writ- 
ing (Fig. 56) will usually 
show occasional careless, 
unconscious strokes, while 
a forgery is often most 
carefully drawn from the 
extreme beginning to the 
very end. 

Old age writing indicat- 
ing a lack of muscular con- 
trol does not usually show 
fine continuous hair lines, 
but many strokes are rough 
and are made with consid- 
erable pressure. A most 
significant divergence may 
be in the quality or in the 
weight of pressure. Natu- 
ral tremor, being involun- 
tary, is apt to be compara- 
tively uniform on similar 
parts and a forger may fail 





Tig. 56.—Natural Tremor Due to Age and; 
Pig. 56.— Natural Tremor Due to Age and in showing too many or too 
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few tremors, or, as stated above, tremors on wrong portions of 
the letters. 

A forged signature purporting to be written by an old man 
with a trembling hand sometimes contains delicate and unneces- 
sary retouching and repairing of fine lines which mark it as 
undoubtedly spurious. These delicate and unnecessary correc- 
tions are inconsistent with genuineness in any writing, and in 
some cases alone may be conclusive evidences of forgery, 
because it would have been physically impossible for the aged 
writer with a feeble hand and poor eyesight to make the numer- 
ous repairs which appear in the questioned signature. 

In his tense anxiety for a perfect result the forger is naturally 
dissatisfied with his work as first produced and is its severest 
critic, often attempting to perfect it by careful overwriting and 
retouching, thus marking it as unquestionably fraudulent. He 
knows it is not genuine and attempts to correct what he thinks 
are its worst faults. 

Tremor of extreme weakness and tremor of age have many 
similar characteristics, and cannot readily be distinguished from 
each other, but even the most feeble genuine writing usually has 
about it a certain carelessness or abandon that marks it as 
genuine, while tremor of fraud shows a painstaking and unnat- 
ural care at every point that indicates an effort to follow an 
unfamiliar copy. 

In tremor of illiteracy the changes of direction are not apt to 
be as numerous as in tremor of age or of weakness, and in this 
writing omissions of parts of letters or strokes are not common. 
Illiterate tremor is characterized by a general irregularity that 
is not due to weakness but to lack of skill and a mental uncer- 
tainty as to the form and to a general muscular clumsiness 
resulting from unfamiliarity with the whole writing process as 
shown in Figure 57. 

Illiterate writing, even on ruled paper, frequently shows a 
pronounced irregularity in alignment, some of it being above the 
line and some through the line, or the words may each go up 
from the line so that the end of each word is higher than the 
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beginning. This characteristic is due to the fact that the writing 
arm is held so that the center of motion is so far to the right © 
that as the hand moves along it is inevitably raised above the 
general line of writing. Especially on unruled paper this 
position naturally has a tendency to make 
the writing go up-hill across the whole 
sheet or page. In a forged document of 
several lines each individual word may go 
up-hill. 

Disconnections or pen-lifts between let- 
ters in words may be due to lack of move- 
ment control. With those who write clumsily 
or with difficulty the pen is raised frequently 
to get a new adjustment and make a fresh 
start, and words may be broken after almost 
any letter regardless of where it is in the 
word. With most writers disconnections in 
words are more closely related to design of 
letters than with movement and the habits 
controlling this characteristic were acquired 
when writing was learned. Many free 
writers, however, do not stop the motion of 

Fig. 57.—Illiterate, the pen every time it is raised so the motion 

Clumsy Writing. ‘ : : . . 

itself may be continuous even if the line is 
not. This is a point that should be carefully observed. 

Many writers when learning to write are taught to take up the 
pen before the letters a, ¢, d, g, q and t, and the design of certain 
styles of these small letters requires that the pen be raised. 
Similarities in these particulars would not therefore be signifi- 
cant as showing identity of two writings, except in combination 
with other characteristics, but numerous dissimilarities in these 
practically unconscious characteristics are strong evidence of 
a lack of identity. 

Many peculiar and distinctively individual habits are devel- 
oped in this matter of raising the pen before or following certain 





MOVEMENTS, OR MANNER OF WRITING. 115 


letters, and this characteristic should always receive careful 
attention especially in examining a sentence or page of hand- 
writing. It is one of those inconspicuous and unconscious habits 
that often are entirely disregarded in a simulated writing. Its 
eareful consideration is of special importance in examining 
anonymous letters or documents of any kind which contain a 
considerable quantity of writing. This matter of joinings and 
pen-lifts is a subject requiring careful scrutiny in examining 
writings that may have been written by writers who originally 
learned different systems of writing as shown in Figure 58. 
Forged writing often shows too many pen-lifts and pen-lifts at 
the wrong places. 
Alignment in Writing. 

Alignment in writing, as in printing, is the relation of the 
successive characters of a word, signature, or line of writing, to 
an actual or imaginary base line. Differences and deviations in 
alignment are due mainly to MOTT in movement and espe- 
cially to the posi- 
tion of the writing 
arm in relation to 
the line of writing. 
In many writings 
the quality of align- 
ment is a character- 
istic of much sig- 
nificance and shows 
many unconscious, 
individual habits 
and should always 
be carefully consid- 
ered in examining a 
writing. 

Those who write 
with the elbow as 
the center of lateral 


motion and hold the Fig. 58.—Natural Pen-Lifts and Connected Writing. 
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arm at right angles to the line of writing often write words 
almost perfectly aligned and straight across the page even on 
wide unruled paper. Those who write with the wrist as the 
center of motion may write lines made up of short ares of a 
circle representing the reach of the hand, or ‘‘pen scope’’, with 
the wrist at rest when moved around to the right as far as the 
hand will reach. 

The most uneven alignment is produced when the arm is too 
far around to the right, or the paper too far to the left, so that 
lateral motions of the hand to the right naturally extend above 
the base line of the writing. Writing produced with freedom in 
this position will show very uneven alignment. The woman’s 
angular style of handwriting is often written with very uneven 
alignment due to this position. 

Deviation from alignment in individual letters is often the 
result of defective or distorted conceptions of the designs of 
letters, and, like many other individual peculiarities, was 
acquired when writing was learned. A deviation of this kind, 
however, may be a gradual and unconscious evolution from 
what originally was a correct form. Some writers will habitually 
make certain letters too high and others too low and this phase 
of writing shows many peculiarly significant characteristics. 
There are some writers who will always make the sharp inter- 
mediate lower angles of ‘‘h, k, m, n’’ and the German ‘‘t’’ too 
long so that they extend below the base line of the other letters, 
while other writers make these same parts too short. Various 
examples of malalignment are shown in Figure 59. 

Some writers will invariably make the small ‘‘s’’ too low and © 
slanting too much, while others again always make it too high 
and in nearly a vertical position. In some writing the alignment 
of certain letters is always affected when they precede or follow 
certain other letters, making a combined writing characteristic 
that has much force as showing a particular writer, since this is 
a peculiarity in general writing that might not be shown in the 
model writing imitated by the forger even though the model 
contained all the letters imitated but in a different order. The 
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alignment of certain 
eapital letters as 
made by many writ- 
ers is abnormal and, 
especially in anony- 
mous letter investi- 
gations, should al- 
ways be carefully 
observed. 

As is well known, 
Arabic, Hebrew, 
and the modified 
Hebrew called Yid- 
dish, are all written 
from right to left, 
and questions occasionally arise regarding the writing of one 
who writes one of these languages freely and naturally and 
writes English, or German, or some other language, occasion- 
ally, perhaps only in the form of a signature. 

With such a writer the unnatural act of writing from left to 
right, in addition to using totally different forms, may never 
become a fixed and unconscious writing habit. This occasional 
writing, violating as it does all of the usual writing habits of 
the writer, may continue through a lifetime to be a hesitating, 
self-conscious act like the writing of a learner and possessing 
some of the qualities of the usual forgery. It is plain that under 
these conditions the same principles would not apply as in the 
examination of the writing of one who writes only one handwrit- 
ing, or who writes two languages but uses similar charac- 
ters that are arranged in the same order of succession. An 
Arabic or Hebrew writer, for example, who uses his native 
language for all ordinary writing purposes but signs his name in 
English or French or German, with the characters arranged in 
the opposite direction, may never learn to write an unconscious, 
automatic hand from left to right. This also may be true of 





Fig. 59.—Alignment Habits. 
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Chinese and Japanese writers who write in vertical succession 
instead of from left to right. It is important in investigations 
involving the writing of these classes that all these effects and 
influences should be given careful consideration. It is, of 
course, quite probable that in the imitation of this unusual writ- 
ing some peculiar, significant characteristics, arising from the 
unusual conditions, may be overlooked, or misinterpreted, and 
unmistakably violated. 

Yiddish is not usually written on the line like ordinary writing, 
but the characters, as it were, hang from the line and this same 
alignment in ordinary script may be strong evidence of genuine- 
ness, or a violation of the peculiar style or habit may be highly 
significant evidence of forgery. It is helpful to draw straight 
lines at the bottom and top of the minimum letters as they 
appear on an enlarged photograph. In this way persistent 
peculiarities in alignment may be discovered and shown that 
otherwise may not be properly interpreted. 

Some of the various peculiarities referred to in this chapter 
are not conspicuous and for that reason are all the more signifi- 
cant as individualities, and they may be overlooked if writing is 
not enlarged somewhat for the purpose of examination and 
study. 

Again it is suggested that in any examination it is well to make 
a definite list of all the things to consider and then take them up 
in order so that nothing will be omitted. One who attempts to 
see all things at once will not see certain things and others he 
will not see clearly. 

It is also always advisable to avoid so-called intuitive or 
inspiration judgments or hasty conclusions even on what at first 
may seem to be comparatively simple inquiries. In this field, 
as in many others, it is better to have a reputation for accuracy 
than for speed. 


eter Li TX’. 


PEN POSITION, PEN-PRESSURE, AND SHADING IN WRITING.1 


As is well understood, what is spoken of as the point of an 
ordinary pen is really two points formed by two pieces of metal, 
called nibs, lying close together and making one narrow mark 
when a stroke is made without pressure. Pressure separates 
the nibs producing shading and the pressure necessary to sepa- 
rate the nibs has a tendency to indent or disturb the fiber of the 
paper more or less, making the ink line heavier in their direct 
path near the edges of the stroke. 

It is impossible to hold a metal pen in any one position so that 
strokes at right angles to each other can be smoothly shaded so 
that both show the distinct and equal track of both pen nibs; 
from this fact the pen position of a writing can positively be 
determined from the location of the emphasis or shading. 

If the pen is held parallel with the downward strokes and 
pointing toward the writer these strokes under pressure will 
show shading and the nibs of the pen will separate and leave 


1 Examples of actual handwriting are 
reproduced in this chapter and on many 
of the following pages of this book. 
These collections are the result of an 
examination of many writings and while 
the subject is by no means exhausted the 
various groups and examples, it is 
thought, furnish a more complete collec- 
tion and wider range of handwriting 
characteristics and variations than have 
heretofore been shown. The illustrations 
not only include systems of writing and 
the ordinary written characters but the 
figures and many varying individual 
strokes and parts of letters. 

These examples are presented for two 
main reasons: first, to illustrate directly 
the discussion of the various phases of 
handwriting identification, and second, 
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as a basis and suggestions for study of 
the subject by students of questioned 
handwriting and those interested in a 
particular problem. Serious students of 
the subject will of course make their own 
classified collections of actual specimens 
but these groups, it is hoped, will furnish 
interpretative suggestions as well as 
make clearer the discussions of the vari- 
ous topics. 

It is impossible to show these nu- 
merous illustrations on the pages of this 
book with the clearness of actual photo- 
graphs in larger form, but the illustra- 
tions have been selected and prepared 
with the utmost care and attention to 
every detail and it is confidently thought 
that they will add greatly to the interest 
and value of the book. 
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parallel tracks on strokes 
made in line with the 
pen (Fig. 60), but will 
gradually approach each 
other as the stroke 
swings around to the 
right until the two nibs 
follow each other in 
making the single line. 
Thus lateral strokes with. 
the pen in this position 
are made across the nibs 
and do not show sepa- 
rate and parallel tracks 
even if pressure is made 
at such point. This 
question of exact loca- 
tion of shading should 
be carefully investigated in examining a suspected writing. 

With a pen inclined around to the right, towards a position 
parallel with the written line, it will be seen that lateral strokes 
made from left to right will under pressure show shading and 
the nib marks of the pen, while, on downward strokes with the 
pen in this position, one nib will nearly, if not quite, follow in 
the track of the other and under pressure produce a rough or 
scratchy result. This effect of pen position is well illustrated by 
making shaded circles with a pen, when it will be seen that the 
location of the shading and the parallel nib marks, and the 
degree of smoothness of the stroke under pressure, will be 
governed entirely by the pen position.’ 





Fig. 60.—Pen Position Shown by Location 
of Shading. 


This is the 


1 Scientific knowledge is the result of 
observation as verified by investigation 
and experiment. In order to learn how 
a pen was held when a writing was pro- 
duced we make pen marks and observe 
the results with the pen held in different 
positions, until we begin to observe from 
the result itself just how the result 


must have been produced. 
method of science and if faithfully and 
accurately followed leads to the truth. 
The writer of the opinion in Marshall vs. 
Thomas, 12 Ohio C. C. (CN. 8.)) 353 
(1909), apparently did not make any 
experiments on the subject of pen posi- 
tion or he probably would not have said 
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Fig. 61.—Pen Position in Relation 
to Line of Writing. 
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The manner of holding the pen 
is one of the most fixed of writing 
habits but varies greatly with dif- 
ferent writers, so that in every 
writing investigation it becomes 
necessary to consider the question. 
The form of a writing may be very 
well simulated, yet this may be 
done with a pen position and a 
manner of writing altogether in- 
consistent with the habits shown in 
the writing imitated. 

Pen positions in writing show 
many variations but vary in three 
principal ways; first, in the angle 
of the pen to the surface of the 
paper; second, in the angle of 
the pen to the line or direction of 
the writing; and, third, in the 
uniformity of pressure on the two 
nibs of the pen. 

The pen is held by different 
writers at an angle with the surface 
of the paper varying all the way 
from almost vertical down to only 
fifteen to twenty degrees from 
horizontal. The position of the pen 
in relation to the line of writing 
varies as much as ninety degrees, 
ranging from a position in which 
the penholder points directly 


what he did. There is no doubt whatever 
that varying pen positions can be deter- 
mined from the written result. One 
of the fundamental weaknesses of the 
law is this absence of the scientific spirit 
and it certainly is regrettable when, as 


a result, error becomes imbedded in legal 
precedents. No real scientist in any field 
wovld make dogmatic statements on a 
question that could be. experimentally 
verified without such investigation and 
verification. 
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toward the writer and parallel with the downward strokes of 
slanted writing, to a position with the pen swung around to 
the right nearly parallel with the line of writing. 

The relation of 
the nibs of the pen 
to the paper, or 
the third point 
mentioned, varies 
all the way from 
almost exclusive 
pressure on the 
left nib to similar 
pressure on _ the 
right. All these 
divergent _condi- 
tions necessarily 
affect the writing 

«cin distinctive ways 
- entirely aside from 
that of general 
form or outline of 
letters. 

A pen held in 
nearly a_ vertical 
position will make 
a fine line of about 
Fig. 62—Pen Position in W. M. Rice Case. Disputed the same width 
Signature oT OMaBoriddtord Gihatin pie Signature throughout withmo 

pronounced  shad- 
ing and often with a tendency to a broken or scratchy effect. 
Writing of this kind, as a rule, is produced almost entirely with 
the finger movement. With a pen held in the opposite position, 
or down nearly horizontal with the surface of the paper, a 
broader stroke will be made with a similar pen, and the ink will 
follow the pen back at the angles, or the narrow turns, and tend 
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to fill up these parts; loops will often be 
filled in at the top where the strokes go 
to the left, and the lower edges of strokes, 
as shown by the microscope, will be very 
rough. 

When the pen is held very low shad- 
ing is quite frequent. This position 
often is that employed by one using the 
arm movement but not by a writer who 
writes almost entirely with the finger 
movement. 

With a stub pen held in the usual posi- 
tion in which these pens are held, inclined 
somewhat around to the right, the writing 
Fig. 63.—Pen Position in Strokes will show the full width of the 

Relation to Surface pen point, not only on the usual lateral 

of Paper. : 

strokes from left to right, but also on 
those back from right to left at the tops and also the bottoms 
of letters (Fig. 67), because at these points the width of the pen 
point is brought to a position at right angles to the strokes and 
makes a mark the full width of the point without pressure. A 
circle made with a stub pen will, unlike an ordinary pen, show 
apparent shading on opposite sides where the wide point comes 
at right angles with the direction of the line. 

This increasing width of stroke made from the right back to 
the left at the tops of letters, or apparent shading, is the typical 
mark of stub pen writing. This is not really shading in the 
ordinary sense because it is produeed without any increase of 
pressure and may not show any nib marks. Most stub pen 





Fig. 64.—Pen-to-Shoulder Shading and Pen-to-Right, or Lateral, Shading. 
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writers hold the pen around to the right and many such pens 
have a point cut, not straight across but diagonally, requiring 
this position as described in order to write smoothly, 

Pressure on the nibs of the pen is varied in three principal 
ways. Some writers put greater pressure on the right nib, 
others on the left, while others write with uniform pressure on 
both nibs. These three habits are shown by the general quality 
of the stroke and particularly by the comparative smoothness 
or roughness of the right and left margins. 

With the pen otherwise in normal position and pressure on 
the left nib, up strokes may be slightly heavier than unshaded 
down strokes and the right side of the line will be rougher and 
much more indented and ragged, as seen under magnification, 
and the left nib track on shaded strokes will be more pronounced 
and deeper as viewed by the microscope. 

With pressure on the right nib these results are partly re-. 
versed showing no increase in width on up strokes. With equal 
pressure on both nibs the line margins are uniform with each 
other and the line or stroke on smooth paper appears clear-cut 
and smooth if written with a free movement. A divergent habit 
of pen holding as shown in a disputed writing is often very 
strong evidence pointing to a different writer, and, like move- 
ment or manner of writing, may be as significant as certain 
pronounced divergences in form characteristics. 

When viewed by the microscope, under even low magnifica- 
tion, the edges of an ink line appear indented and rough. This 
roughness is accentuated by certain pen positions which bring 
the writing instrument in a relation to the uneven surface of 
writing paper so that one side of the line is made more uneven 
than the other even when the line is made with no tremor what- 
ever. Practically no writing paper is perfectly smooth and the 
character of the microscopic edges of the lines in a general way 
- puts all writers into one of three general classes—those who 
make the majority of pen strokes rougher on the left, on the 
right, or those whose strokes show uniformity. 

On account of the position of the pen in relation to a majority 
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of the strokes, right slant writing more frequently shows an 
excess of roughness on the right and lower side of pen strokes, 
making this class of writers much larger than either of the other 
two. This line edge characteristic may be significant as showing 
divergence in two writings but shows identity of two writings 
only so far as it puts them both into what must necessarily be a 
very large class. 

The character and extent of the roughness of the line edges 
are greatly changed by changes in the character of the surface 
of the paper, in its sizing, and in the materials of which it is 
made. The result is also affected by the character and condition 
of the ink used and by the rapidity, direction and weight of the 
stroke and the quality and condition of the pen. 

It has been claimed that an individual writer can be iden- 
tified by the number and character of the serrations, or delicate 
notches on ink lines as seen under the microscope. An elaborate 
treatise on the subject was issued some years ago,’ but the 
method was found to be wholly impractical and unreliable 
because, as suggested above, there were so many modifying con- 
ditions. The system is now practically without followers 
although high-sounding, alleged scientific articles on the sub- 
ject appear now and then. The theory apparently had a new 
birth in France during the last few years and in this country is 
occasionally resorted to by those who are employed to confuse 
an issue and prevent proof. 

The proposed method magnified a pen stroke or a portion of 
a pen stroke only one twenty-fifth of an inch in length, up to one 
hundred and twenty-five diameters, by the use of the Camera 
Lucida drawing attachment to the microscope, making a drawing 
five inches in length. This tiny portion of the stroke selected in 
actual length is only about as long as the hyphen in this word 
“*twenty-fifth’’. After excluding the ‘‘smallest and the largest”’ 
serrations, or saw-teeth on the edge of the line, the serra- 
tions in five inches of the drawing were counted and this number 


1‘*Biblioties’’, by Persifor Frazer, Philadelphia, 1901. 
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was the number by 
which the individ- 
ual writer was to 
be identified. This 
in brief was the 
proposed theory. 
Even if the 
theory upon which 
the so-called ‘‘ser- 





Fig. 65.—Size of Portion of Line Considered in the 
€ Serration Theory of Handwriting Identification’? ration method’’ of 
(2/50- 1/500 inch. }. 


handwriting iden- 
tification is based is scientifically accurate, a serious objection 
to it is the fact that so small a portion of the line or stroke of 
writing is examined (1/25 inch) that it is quite likely not to be 
representative, and, what is even more serious, the personal 
equation of the examiner can hardly be avoided in selecting tke 
few small portions to be thus critically examined from the many 
long strokes that show distinctive variation. 


Pen-Pressure in Writing. 

One of the most personal but somewhat hidden olieirnateemirte 
of writing is that which for want of a better term is described 
as pen-pressure, as briefly referred to in a preceding chapter. 
The weight of hand, gradation of pressure, and placing of 
emphasis radically change the appearance of a writing as a 
whole without changing the form. These delicate characteristics 
almost baffle simulation and, when properly exemplified, are 
always among the strongest evidences of genuineness. 

The pen of certain writers (1) dances over the paper with a 
springy, rhythmic motion that leaves a characteristic record; 
in other hands the writing instrument (2) moves in a stately 
way that suggests strength but not speed, while as guided by 
other writers a pen (3) leaves an irregular, broken line that is 
the record of a rapid, nervous movement. The record of the 
pen of still another class of writers (4) leaves a heavy, uneven, 
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ragged line due to 
lack of skill and 
constant variation 
in pen pressure 
(Fig. 66). It is 
easy to under- 
stand how difficult 
it would be for a 
writer of the 
fourth class here specified to imitate successfully the writing 
of the first or second class. 

The quality of pen-pressure in certain writing, perhaps more 
than anything else, shows that freedom and unconsciousness of 
the writing process that almost positively points to genuineness ; 
or on the contrary, shows that halting, studied, hesitating stroke 
that is characteristic of forgery. 

A genuine writing does not often suggest that the writer is 
thinking of what he is doing with his pen, while a dishonest 
writing, when examined with care, often shows quite conclu- 
sively that the writer was thinking of nothing else. The main 
features of this pen-pressure characteristic are not consciously 
acquired and not intentionally put into a writing and therefore 
are all the more significant and personal and should always be 
most carefully considered in examining a disputed writing. 
This is another subject beyond the understanding of the stupid 
observer and of course is wholly unappreciated by one with a 
prejudiced mind who gives no intelligent attention to the 
question. 

Lack of muscular skill with the pen, or what is usually 
described as tremor, is shown by lack of uniformity of speed in 
the making of pen strokes and by stops and by involuntary hori- 
zontal and vertical movements. These uncontrolled sidewise 
movements produce a line with abrupt changes of direction, of a 
zigzag character (see Fig. 56), and the involuntary up and down 
movements or changing pressure produce a line of varying 
width or intensity as the pressure is suddenly increased or 





Fig. 66.—Line Quality Showing Degree of 
Speed and Force. 
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diminished. This latter characteristic, which may not always 
be recognized as tremor, is in fact involuntary pen-pressure or 
vertical tremor and may be of great significance in identifying 
a handwriting. This varying pressure on light strokes is often 
the result of the slow movement required to produce a traced 
forgery. 

Without careful definition this term pen-pressure means 
nothing and a term which perhaps would more clearly express 
what is here called pen-pressure, as compared with shading, 
would be unconscious emphasis. What is termed shading is that 
more obvious increase in the weight of strokes which in many 
instances are in conformity with and grow out of the system of 
writing followed. Shading itself in a mature and developed 
hand is, however, largely unconscious, so that the term wncon- 
scious emphasis may be somewhat misleading in that it would 
suggest that what is called shading is always consciously done. 
It is seldom that a handwriting made up of the finest and most 
delicate lines does not show throughout consistent variations in 
line widths due to variations in pressure, and this emphasis is 
what is here described as pen-pressure, or unconscious emphasis, 
as distinguished from pronounced and perfectly evident shading. 


Shading as a Writing Habit. 

The shading impulse with some writers is a habit more fixed 
than that of form, and even when they write with a stylographic 
pen, or a pen so stiff that the nibs will not spread, the increased 
pressure on the strokes ordinarily shaded is perfectly apparent 
by the intensified line that may be but little if any broader than 
the other strokes. 

Shading should be studied with especial attention to (1) its 
form, (2) its intensity, (3) its frequency, (4) its skill, and (5) 
its exact location. In many instances faulty shading is one of 
the first and strongest evidences of fraudulent handwriting and 
correct shading is strong evidence of genuineness. 

Shading habits in writing can be classified in a general way as 
follows: 
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(a) Persistent or continuous, as on nearly every downward 
stroke; (b) rare, unintentional or accidental; (c) graduated, 
controlled, smooth and artistic, as shown by gradual increase 
and decrease of pressure; (d) impulsive, explosive, bunchy or 
the result of sudden and violent pressure; (e) freakish or 
peculiar; as only on certain parts of words or occasional letters; 
(f) rough or scratchy as across pen points; (g) lateral, or 
mainly on strokes from left to right; (h) stub pen shading, or on 
strokes made back to the left, particularly at tops of letters as 
shown in the words marked ‘‘e’’, and ‘‘h’’ in Figure 67. Some 
of these shading habits are closely related to pen position and 
must be studied in connection with that subject. 





Fig. 67.—Varieties of Shading and Pen Pressure. 


Because of exclusive attention to form, a forged imitation of 
a shaded signature often is first written without proper shading 
and the lines are afterwards strengthened by a careful retouch- 
ing. This evidence of patching is usually unmistakable under 
the microscope or in a properly made enlarged photograph and 
often is very convincing evidence of fraud. A careless and 
perfectly evident patching of a broken line, due to a defective 
pen or where the ink failed, is readily distinguished from 
delicate changes in a signature not essential to its completeness 
or its legibility. 

Fraudulent retouching is likely to appear in forgeries made 
to imitate the writing of old people who write the old round- 
hand. With many writers one of the fixed characteristics of this 
old writing, originally written with quill pens, is the shading of 
every downward stroke, a habit which with a mature writer is 
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almost uncontrollable and is usually apparent in nearly every 
letter. Simulation of this writing by one who habitually writes 
an unshaded hand often omits or distorts this important feature. 

The attempt is sometimes made to explain lack of proper 
shading by the supposition that a stiff pen was used when even 
the disputed writing itself actually contains shaded parts which, 
however, are in the wrong places, thus showing the fraudulent 
character of the writing because the shading is omitted where 
it should appear and is placed where it does not belong. A 
shaded line may be only slightly heavier than a normal or 
unshaded line or, with a flexible pen, may be from four to ten 
times as wide. In a careful study and analysis of this question 
it is important that actual measurements of strokes be made. 
This can easily be done with the special thousandth inch measure 
(Fig. 30), and if necessary line and measure can be photo- 
graphed together. 

A traced forgery is an attempt to reproduce by some mechan- 
ical process the exact lines of a model, while a simulated or 
copied forgery is a copy or imitation of the general form of the 
original. The method required in either case is almost certain 
to lead to divergences in pen position, pen-pressure and shading. 

Both of these classes of forgery, discussed at length in follow- 
ing chapters, are almost invariably slowly and carefully made 
with but little if any attention to anything but form. As ordi- 
narily produced, they also both require frequent slowing up of 
the motion or actual stops to look at the copy or inspect the 
result or to change the position of the hand. These imitations, 
as a rule, show a line with an unequal distribution of ink, fre- 
quent breaks and interruptions, and distinct variations in pres- 
sure, all together producing a result differing radically from a 
genuine writing in the distinctive qualities of writing discussed 
in this chapter—line quality, pen-pressure and shading. 

The tracing and simulating processes require a firm position 
of the hand in order to draw with even approximate accuracy 
the lines of a model, and this firmness of position is most readily 
secured by holding the hand down firmly on the side which neces- 
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sarily inclines the pen somewhat over to the right. This position 
naturally tends to make of maximum width those portions of the 
strokes which are at the bottoms of the letters or on the strokes 
made from left to right. This characteristic location of the 
shading, Figure 68, second ‘‘M’’, is often found in forged 
writing. 

In producing a tracing or a simulation of a writing, the pen 
may be held over to the right for the further reason that the 
track of the pen as the stroke is made can thus be more readily 
seen by the writer. This is especially apt to be true in case the 
forgery is traced over a faint image as seen through the paper 
or over a very light line first drawn. 

The location of the shading or the point of maximum pressure 
thus becomes of importance for two reasons. The position of 
the shading may show that the 
pen must have been held far 
over to the right, and if the loca- 
tions of the shaded places differ 
from the model or genuine writ- 
ing, it is doubly significant as it 
not only shows a difference in the 
writing itself, but suggests the 
possible method by which the 
forgery was produced. This 
divergence from the genuine 
writing is particularly strong 
evidence of forgery if the writ- 
ing imitated is by one whose fixed 
habit it is to hold the pen and 
holder nearly parallel with the 

lv;//, | downward strokes as is the case 

KG 000,002~ with those who shade all down- 

Fig. 68—One of Four Disputed Will ward strokes as illustrated in 
Signatures (Lower) and a Genuine Figure 68. The divergence in 


ignat f Same Date, Showin : 3 ; 
= ee ea eps ; ° shading on the four disputed will 
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signatures in this celebrated Rice-Patrick case was alone suf- 
ficient to condemn the signatures when compared with five 
genuine signatures of exactly the same date as the will. 

As we have already seen, shading itself is varied in many 
significant ways and shows numerous peculiar and unaccount- 
able peculiarities that may be properly classed as the curiosities, 
or idiosyncrasies, of writing. A thorough examination of a 
writing under investigation should, as stated, give the most 
careful attention to this matter of location, character, and fre- 
quency of shading, and it is sometimes helpful if the results of 
the examination are systematically tabulated. 

It will be found that some writers shade slightly the beginning 
stroke of nearly every word or letter, and others, without any 
reason, shade only the concluding strokes at the very tip. Some 
writers shade a few letters every time they occur but no others 
whatever, while other writers shade only certain parts of words 
whatever the letters may be. There are those who persistently 
try to shade lateral strokes with the pen in a position that 
requires the stroke to be made across the point, the result being 
a ragged, heavy line in which the pen nibs nearly follow each 
other and scratch the paper, the result necessarily being an 
uneven, rough line (Fig. 66). 

Some writers cross the ‘‘t’’? with a stroke beginning with 
pressure and ending with a light line, while others begin with 


Fig. 69.—Five Varieties of ‘‘t’’ Crossings. 
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a light line but end with a heavy shading showing exactly the 
opposite characteristic. Other writers will shade the middle ot 
the stroke and some may make the stroke a very light line 
throughout its whole length, and still others shade it heavily 
from end to end as illustrated in Figure 69.1 

A wonderful variety of shadings is shown in the chapter 
treating of variety of form and attention is particularly 
directed to the illustration of ‘‘t’’ crossings. A high degree 
of skill is required to make and place accurately the many 
variations of shaded strokes, shown on all the capital and small 
letters, and they are not likely to be successfully imitated except 
by an adept; and fortunately the forger is not usually one who 
possesses extraordinary skill. 

There is a close relation between shading and movement 
because shading necessarily interferes somewhat with speed, 
although not with continuity and smoothness. Clear-cut smooth 
shades, especially on curves, show a free and well controlled 
movement, and simulated or traced writing is nearly always 
defective in this particular feature. Being self-conscious and 
hesitating, it lacks the smoothness and directness that are 
characteristics of genuineness. 

On account of the necessity of seeing clears what he is doing, 
the forger is inclined to put the paper on which the writing is 
being done directly in front of him, as a book is held in reading, 
and not slightly around to the right as is the usual position in 
writing. 

This front position of the paper, with the arm around to the 
right approaching a position parallel with the line of writing, 
often produces a writing that goes slightly up-hill as described 
in the chapter on movements, especially if effort is being made 
to reproduce a copy whose forms and proportions are somewhat 

1 The tables of enlarged terminals and end while those of the plaintiff are gen- 
**t?? crossings taken from the admitted erally lighter and invariably pointed or 
writings of the parties, show a very tapering at the termination. 


marked difference; those of the defend- Sharon vs. Hill, 26 Federal Reports : 
ant being blunt or clubbed at the latter 358. 
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unfamiliar. Thus it is often found that a forgery of this class 
inclines upward and may thus differ in another particular from 
the genuine writing imitated. 

The dictionary has many words relating to movement, a sub- 
ject discussed in this and the preceding chapter, that it has not 
seemed necessary to use. Prehensile, extensor, allegretto and 
andante all describe certain kinds or phases of movement and 
would have been given place if it had been thought that they 
would aid in expressing the ideas. They no doubt would have 
added a certain external scientific flavor, sometimes appar- 
ently sought for with eagerness. There are certain sections of 
this country where even law writers still write opinions in a 
sort of medical prescription language. It is not an aid to clear- 
ness and does not contribute to justice. 

Edward Cocker (1631-1675), the famous English author of 
books on arithmetic and ‘‘calligraphy’’, which were the basis of. 
the well known phrase ‘‘ According to Cocker’’, in one of his 
quaint forewords says, ‘‘The book is suitable to the meanest 
capacity.’’ It is hoped that this book too may thus be suitable 
though this wording has no special connection with the fact 
that the book has been prepared mainly for the use of lawyers. 

The outstanding fault of technical books generally is their 
lack of simplicity. One misunderstood technical word may ren- 
der a whole paragraph unintelligible. If any part of this book 
seems too plain and simple it is hoped it will be understood that 
that particular portion was especially intended for one of these 
readers with the meanest capacity. 
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ARRANGEMENT, SIZE, PROPORTIONS, SPACING AND SLANT OF WRITING. 


As William James so clearly points out, we could not get 
through the ordinary day in the time at our disposal without the 
aid of habit which takes charge of many of our ordinary acts to 
which we give almost no conscious attention. 

Writing is one of these habits, and, like many other acts, 
seems like a physical memory although we know it is more than 
this. At one time each little part of writing was the result of 
definite, careful intention and attention, but when it is acquired 
and becomes established by use it is a collection or succession 
of almost automatic acts which so easily follow each other that 
they seem like physical memories. 

Our bodies are full of these habits and of most of them we are 
almost entirely unaware. It sometimes gives us a feeling of 
annoyance as well as wonder to think that we have a ‘‘second 
self’’ constantly present and doing things, not only without 
our knowledge, but actually in spite of us. Our efficiency is, 
however, enormously increased in every direction by the develop- 
ment of this other self, and habit, often thought of only as a 
curse, is in fact one of our greatest blessings. 

Habit is merely the developing of this other intimate of ours 
who is powerful although invisible. Few people fully realize that 
they have individual ways of doing nearly everything and that 
they can positively be identified by any catalogue of these 
numerous unconscious acts." 


1 We all of us have a definite routine different way. But our higher thought- 
manner of performing certain daily centers know hardly anything about the 
offices connected with the toilet, with the matter. Few men ean tell offhand which 
opening and shutting of familiar cup- sock, shoe, or trouser-leg they put on first. 
boards, and the like. Our lower centers They must first mentally rehearse the act; 
know the order of these movements, and and even that is often insufficient—the 
show their knowledge by their ‘‘sur- act must be performed.—William James, 
prise’’ if the objects are altered so as Principles of Psychology, Vol. 1, Chap. 
to oblige the movement to be made ina_ IV, p. 115. 
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Handwriting is only one of these combinations of a great 
number of habits by which we are identified. We little realize 
what tell-tale information flows off from the tips of our tongues 
and the points of our pens. We can safely go further than 
Wordsworth and say that habit, in many things, rules the 
reflecting as well as the ‘‘unreflecting herd’’. 

Writing habits are the result of many and 

—— _ varied causes. Some of them are the direct 
See ee outgrowth of definite teaching, many are the 
OSA Ss result of unconscious imitation, while others 
are due to some accidental condition or cir- 
cumstance, and all are in some degree the 
expression of certain mental and physical 
traits of the writer as affected by education, 
by environment, and by occupation. 

Habits of arrangement of the various parts 
of a writing are especially of this complex 

Fig. 70—Arrange- character, and a study of these habits is 

particularly necessary and important in con- 
nection with the examination of disputed letters or of any 
written document containing considerable matter. 

The habits of arrangement of the parts of a writing as finally 
developed are undoubtedly largely gov- 
erned by the artistic ability, or sense of 
proportion, of the writer and, like all of 
the most significant writing habits, are, in 
considerable part at least, developed and 
grown into rather than consciously ac- 
quired. Without actual examination but 
very few writers can specify even the most 
conspicuous of their own habits in this 
matter of arrangement any more than 
they can tell how they carry their hands 
as they walk, or what distinctive gestures they make during 
conversation, or do the thousand and one other things which 
make up individuality. It is inevitable that in producing 

















Fig. 71.—Arrangement. 
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simulated or fraudulent writing these unconscious character- 
istics of the writer himself are given no consideration and 
similar characteristics in the writing imitated are not observed, 
or are misunderstood and misinterpreted. 


Arrangement as a Writing Habit. 

The main features for consideration under the general head 
of arrangement are: (1) The general placing of writing on a 
sheet or page and 
its artistic and 
balanced arrange- 
ment of parts or 
its unbalanced and 


inartistie appear- 
ances (2) The 
wide, narrow, 


mixed or uniform 
spacing between 
lines, between 
words, between 
separate capitals, between capitals and small letters in the same 
words; (3) Placing or locating of words with reference to an 
imaginary or actual base line, 2.e., on the line, above the line, 
below the line, or partly above and partly below. 

(4) Presence or absence, character and uniformity of margins 
at left, at right, at top, and bottom of sheet; (5) Position of 
signature in relation to writing it follows; (6) Horizontal, uphill, 
downhill, curved or mixed direction of alignment of signature 
on line of writing; (7) Parallelism and width of space between 
lines of writing on envelope addresses, or on unruled paper; 
(8) Arrangement of headings,* introductions and conclusions of 





Fig. 72.—Varieties of Margins. 


1In every letter which we have seen 
from the pen of Mrs. Gaines the date 
thereof and the name of the place whence 
written are placed on the extreme right 
edge of the paper, so close thereto as 
to leave barely enough space to write 
the necessary words. In the confidential 


letter, the words ‘‘Washington, D. C.’’ 
are placed near the middle of the line, 
more to the left of the paper; and in 
the spurious will the words ‘‘New 
Orleans’’ are located on the extreme left 
edge of the paper.—Succession of Gaines, 
38 La, 135 (1886), 
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letters and their 
relation to each 
other and to body 
of writing. 

(9) Paragraphing 
and its frequency 
or its omission and 
the average depth of 
indention at begin- 
ning of paragraphs; 
(10) Arrangement 
of figures and ab- 
breviations, dollar 
and cent signs, etc., 
to line of writing 
and to preceding or 
following writing; 
(11) Interlineations 
and their character, 
position and fre- 
quency; (12) Envel- 
ope addresses and 
their size, style, 
position, and arrangement; (13) Connections or unbroken pen 
lines between words; (14) Number of words to a line as in 
telegraphers’ writing; (15) Location of punctuation marks with 
relation to base line and to the words which they follow; 
(16) Underscoring and its location, frequency and emphasis. 





Fig. 73.—Paragraph Indentions. 


Investigation shows that every writer has habits in many of 
these particulars, of most of which he is entirely unaware, and 
all of which are repeated with remarkable regularity. As we 
have already seen, all frequent acts tend to become automatic, 
habit supplanting mental direction, and this is a conspicuous 
fact in all phases of the writing process. Following the smooth 
grooves of habit as it does, much of our writing is actually per- 
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formed without even the assistance of the sense of sight except 
as directed to the process in general. 

The majority of the numerous arrangement habits named 
above with many writers have never received conscious atten- 
tion at any time, and the results have been developed by the 
requirements and external conditions surrounding the indi- 
vidual, as influenced by his own taste and whims.? It is well 
known that the condensed style of ancient writings was due in 
considerable part to the cost and scarcity of the materials upon 
which writing was placed, and certain habits of many writers 
are due in a measure to similar accidental external conditions 
which surrounded them at some time. 

Bookkeepers and others who write much with fine pens on 
narrow ruled books acquire a concise and definite style that is 
of a somewhat effeminate character, while in contrast with this 
the railroad clerk whose work requires boldness, strength, speed 
and legibility, develops a style that requires more room and 
is just the opposite of effeminate. 

















Fig. 74.—Telegrapher’s ‘‘ Five Words to Line’’ writing in Anonymous Letter. 


The telegraph operator, in the old handwriting days, became 
so accustomed to writing five words to a line on telegraph blanks 
as an aid in counting the words, that unless he resisted his 
natural impulse his hand would unconsciously count off five 
words to a line as shown in Figure 74. 

The attempt to disguise a handwriting almost inevitably 


1No other characteristic in hand- 
writing more certainly points to literacy 


only wrote on ‘‘both sides of the leaf’’ 
but on the ‘‘margent’’ as well. Succes- 


or illiteracy than habits of arrangement. 
The way Sam Weller puts a letter on a 
page shows he is not an Oxford man. 
Even in Shakespeare’s day, as the foot- 
note discloses, there were those who not 


sors of these writers still write now and , 
then, but put it off as long as possible. 

Figures 72 and 73 illustrate margin 
habits and also depth of indention of 
paragraphs. 
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shows conspicuous evidences of the fixed and unconscious char- 
acter of many of these habits; that which is general and super- 
ficial is disguised, while that which is individual and specific is 
entirely overlooked. Illiterate writers especially are apt to 
incorporate into disguised writing some distinctly individual 
idiosynerasies. They leave no margins, and write on both sides 
of the sheet.* 

The writer of the distinctive, angular, woman’s hand, which is 
usually coarse and heavy and often of a sprawling awkward 
character with abnormally wide spacing between words and 
between lines and with horizontal concluding strokes to words, 
will almost certainly carry some of these distinctive habits into 
a disguised document whatever the manner or method of the 
disguise adopted may be. This is also true of the distinctive 
‘‘vertical writing’’, taught for about ten years in American and 
Canadian public schools, and also of all classes of foreign styles 
of writing. . 

Habits of arrangement in writing and general habits of neat- 
ness undoubtedly reflect certain individual characteristics which 
are likely to be shown in whatever is done. The writer who is 
methodical, definite, matter of fact and practical does not pro- 
duce with his hand that which is slovenly and uncertain; neither 
do the bungler and the sloven produce a page of writing that is 
graceful, balanced, artistic, and finished without excess. Cer- 
tainly to the extent here specified, graphology points in the right 
direction, although most of its deductions are based on founda- 
tions too slender for scientific accuracy. 


Size and Proportions of Writing 
Size in writing is a characteristic that is somewhat divergent 
under varying conditions and may have but little significance 
when applied to only one example, or to a small quantity of 
writing like a signature, unless the divergence is very pro- 
nounced. But if a number of signatures alleged to have been 


1‘¢Writ on both sides of the leaf, margent and all.’’ Love’s Labour’s Lost, 
Ate Ver Ca... 
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produced at different times are in question or even two or three 
are under suspicion, and they are like each other in the matter 
of size in which they differ from all admitted standards, then 
this divergence becomes significant in proportion to its extent, 
the number of divergent examples and the number of standards. 
This is also true of many divergences in writing, which in one 
instance may have little force but in combination may point 
conclusively to a different hand. 

The various parts of an ordinary signature when carefully 
measured bear a certain proportion to each other that with most 
writers is found to be surprisingly uniform. There is a natural 
divergence, however, within certain limits, and an occasional 
exceptional part and this fact makes it dangerous to base a 
conclusion as to genuineness entirely upon a few measurements 
of size or proportions especially as expressed in complicated 
mathematical statements. Divergencies or similarities that can 
be clearly shown may, however, strongly confirm other indica- 
tions of genuineness or forgery. Various sizes of genuine 
writing are shown in Figure 75. 





Fig. 75.—Size in Writing. Originals Range in Size from 32/125 to 4/125 of Inch. 


When a considerable amount of writing is in question and an 
adequate amount of standard writing is supplied for compari- 
son, a system of measurements covering a sufficient number of 
features and examples may be forceful evidence. In a large 
number of items the disturbing effect of an occasional exception 
is neutralized and does not seriously affect the general results. 
Any system of averages, however, to be reliable must be based 
on an adequate number of separate examples. 

Genuine writing or genuine signatures show a certain definite 
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and fixed proportion of height of letters to length of words. This 
is another of the distinctive ways in which the general appear- 
ance of a page of writing is changed by a different system of 
writing. This change may be very slight although in combina- 
tion it changes the general appearance of writing in a striking 
manner. 

Evidence based on the average of the very great number of 
minute measurements of any kind necessary to show a very 
slight divergence is not usually of much weight in this or any 
similar inquiry because it is practically impossible for court 
and jury to review and verify the basis of the evidence which 
then becomes a ‘‘mere opinion’’. If the difference is apparent 
by inspection, as is often the case, then the measurements are of 
value in making definite what is apparently a fact without such 
proof; but testimony of this kind if involved and renee cy is 
usually almost worthless. 

Testimony of this character which cannot be ioviewen by 
court, jury, and opposing counsel, belongs in that class of expert 
testimony that is of slight value when conflicting testimony is 
given by a witness who is apparently as well qualified. Although 
usually not definitely specified, this vague and conflicting testi- 
mony is generally the kind of testimony referred to in the violent 
criticisms of expert testimony in the books and in certain legal 
opinions. It often deserves all the abuse it receives. Not much 
time should be spent in preparing testimony regarding a ques- 
tioned writing that a judge or a juryman cannot see, understand 
and verify. <A conflict of testimony of this kind nullifies it, which 
is not true when cogent reasons are given and illustrated by - 
properly designed and accurately made photographs. 

The different systems of writing differ from each other in 
size and proportions of parts in certain definite and distinct 
ways and these system characteristics and fundamental diver- 
gences, or similarities, may be of great force in differentiating 
or connecting two writings. The presence or absence of these 
fixed system characteristics is of force and value in examining 
even one signature if an adequate number of standards is sup- 
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plied with which it may be compared. It is 
in this connection that a definite knowledge 
of handwriting systems is of great value. 

The modern vertical writing copy-books 
and models, still used to some extent, make 
the highest of the small letter alphabet only 
twice as high as the shortest letters, and the 
longest letters extend below the line only 
one space, or the same distance the mini- 
mum letters extend above the line, the 
whole field of writing thus covering three 
equal spaces, two above and one below the 
base line of writing as illustrated in Figures 
76, 77. 

The immediately preceding style of writ- 
ing, or so-called Spencerian, was arranged 
on a scale of fifths, three spaces above and 7] 
two below the base line, the longest letters Fig. Teme ero postions 
being three spaces high, the minimum letters °F Actual Writing. 
one-third as high, and the lower loop letters extended two 
spaces below the base line. 

Some of the older systems of writing made loop letters four 
times as high as the short letters and, in some systems, small 
t’s and d’s the same height as the loop letters and differing 
radically from the Spencerian style which supplanted this old 
writing. The small ‘‘p’’ in the early style of this old writing 
was made much like the printed form and only slightly, if any, 
higher than the shortest letters, but as long below the line as the 
loop letters. This is still a characteristic of much English 
writing and is also one of the distinctive characteristics of the 
modern vertical writing. 

The spacing of writing is mainly changed by a change in the 
slant, and length of the retracing of the upward, or connecting, 
strokes. Different systems of writing vary in the proportion of 
height to width of letters. The old round-hand, or early Amer- 
ican writing, was written more compactly than the later writing 
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which supplanted: it; and the modern vertical is similar to the 
old style. 

This compactness was secured by making upward strokes 
more nearly vertical which brought the letters closer together, 
the result being that the minimum letters were higher in pro- 
portion to width of letters than in the later writing and angles 
were retraced farther at the base of letters like ‘‘n’’ and ‘‘m”’ 
and tops of ‘‘u’’, ‘“w”’ and ‘‘i’’. 








Fig. 77.—Spacing in Writing From Envelope Addresses. 


This spacing characteristic often becomes very significant 
when one who writes the Spencerian system attempts to imitate 
the old round-hand style of writing and does not understand this 
radical and significant difference in the two systems. The new 
vertical writing is in spacing nearly like the old round-hand, 
and a writer of this system in simulating the earlier Spencerian 
hand is likely to fail in just the opposite way from the Spencerian 
writer who attempts to copy the old round-hand. In any exam- 
ination these questions are important and should be given careful 
attention. Wide spacing is one of the outstanding features of 
the English Civil Service Hand illustrated in Figure 123. 


Slant as a Writing Habit. 
Slant in writing is a characteristic that becomes highly sig- 
nificant under certain conditions and with many writers is one 
of the most fixed of habits. The slight divergence in the few 
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strokes of a single signature may be very 
strong evidence of lack of genuineness 
when such divergence is part of a com- 
bination of characteristics pointing to a 
writer of a different system of writing 
from that imitated. The old round-hand 
system slanted the straight downward 
strokes from about fifty-six to nearly 
sixty degrees from the horizontal. 

The early copy-books of the systems of 
writing that finally entirely supplemented 
the old round-hand varied slant from 
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Fig. 78.—Spencerian Slant 
from Old Copy-Book. 


forty-five to fifty-five degrees from the horizontal, but the copies 
of the new writing which from about 1860 to 1870 came to be 
taught in practically all American public schools were, after 
the first few editions, all engraved on the slant of fifty-two 
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Fig. 79.—Glass Protractor Reading.in Degrees 
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ry OSG eee| degrees for the 
Ag Le Cf, ‘| downward strokes 
and about thirty 
degrees for the 
upward strokes 
(Figure 78), thus 
giving, in these 
particulars, a defi- 
nite and fixed 
style to this new 
handwriting. 

A change of 
slant gives a very 
different appear- 
ance to a page or 
any considerable quantity of writing and is a matter that should 
always be investigated in a document inquiry, especially in 
anonymous letter cases or any investigation involving a holo- 
graph document or extended writing. 

The simulating, or imitating, process has a tendency to 
produce formal, stiff writing, and a fraudulent signature of 
this class will frequently diverge from the genuine writing 
imitated by being written with less slant. This may be one 
of the numerous features, each not necessarily very pronounced 
but all together of great force, that may lead to the conclusion 
that a signature is not genuine. It is unusual for a forged 
writing to slant more than the genuine unless the imitation is 
made by a writer who writes a slant hand and attempts to 
imitate a more vertical writing such as the old round-hand 
style or the modern vertical system, 

Slant would, of course, have little or no significance in con- 
nection with a traced forgery inquiry. It is obvious that even 
a clumsy forgery of this kind would approximate the slant of a 
model except of a part that in the model was very lightly written 
and that could not be distinctly seen through the paper. In the 
forgery of a whole document slight but repeated divergence 
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Fig. 80.—Cocke Will Case, Orange, Virginia. 
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in slant of the same letter as compared with the writing imitated 
may be a strong indication of a lack of genuineness, as illustrated 
in Figure 80. 

A slight but persistent difference in slant in two writings of 
considerable length may be evidence that the writings are by 
two different writers, while a pronounced difference might; be 
the result of intended disguise. It is improbable that one 
would attempt to disguise a writing by a change in slant of not 
more than ten degrees and it is exceedingly difficult to make a 
uniform divergence of this small amount. . 

An effective illus- 
tration showing 
divergence in slant 
can be made by 
photographing the 
questioned signa- 
ture or writing and 
the standards with 
super im pos ed Fig. 81.—Slant Test Instrument on Glass (Reduced). 
ruled glass, Figure 
81, carrying parallel lines, perhaps one-fourth of an inch apart, 
arranged parallel with the downward strokes of the standard 
writing. This effectively assists the eye to see and measure the 
difference between the two slants, as shown in Figure 80. 

A glass protractor, like that shown in Figure 79, will be found 
very useful in all slant examinations. The use of this instru- 
ment makes definite any general statements on the subject. 
It will be observed that by using as base lines those shown in 
vertical position the instrument also measures slant to the left 
of vertical as well as to the right. 

A little change in the width of the connection, especially at 
the base of the short letters, apparently changes the slant of 
the letter. A wide curve tends to make it appear that the letter 
slants back to the left when as a matter of fact the slant of the 
first part and the top of the letter have not been materially 
changed. Many of the small letters when made correctly should 
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have the same width of connection at the base, but one of the 
common variations in writing is in these connections in different 
letters, making them more or less uniform in the same letter 
wherever it appears. The ‘‘c’’, pe and the ‘‘1’’ are often 
rounded more than ‘‘i’’, ‘‘n’’ or ‘‘m’’. This is a very significant 
and important individuality in W tee The instrument, 
Figure 38, with which curves and connections are measured, is 
useful for this examination. 
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Fig. 82.—Slant of Small ‘‘p’’ in Spencerian, 52° and 
Round Hand 61° eats of Writing. 





The method of drawing long slant lines through all of the 
letters for the purpose of discovering identity in similar 
divergences in slant of certain letters does not consider the 
fundamental divergence in numerous letters, which is that of 
the width of the turn or connection. Another objection to the 
line drawing method is that the line in some measure covers the 
letter and a still more important objection is that it is prac- 
tically impossible to prevent the personal equation from enter- 
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ing into the operation. If only the straight line letters and the 
long letters are included accurate lines can be drawn, but no two 
operators will draw lines exactly the same through the small ‘‘s’’ 
or letters that are rounded at the bottom or the top or at both 
bottom and top. If slant is to be considered it should be accu- 
rately determined. If lines are to be drawn they should be 
brought up close to the letter from below and down close to the 
letter from above but not touching the letter as shown in Figure 





Fig. 82a.—Average Slant Shown by Drawn Lines Not in Contact With Letters. 


82°. By this method a reviewer can see whether the line drawn 
is justified by the slant of the letter. Lines should, of course, al- 
ways be drawn on photographs and never on the original writing. 

The correct interpretation of certain variations in slant is 
another phase of a disputed document examination requiring 
careful reasoning. A frequent disguise in anonymous letters is 
a decided change of slant and two writings often are essentially 
the same although written at a very different slant. Where 
the difference in slant is not more than ten to fifteen degrees, 
however, and this difference is consistently maintained, this 
distinction should ordinarily be interpreted not as a disguise 
but as indicating a different writer. It is improbable that with 
disguise in the mind one would change a slant only a few 
degrees, and therefore a slight but persistent change as a rule 
is more conclusive as evidence indicating a different writer than 
a pronounced change. This reasoning may seem illogical until 
it is carefully considered, when it will be seen to be correct. 
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Another identifying quality in 
writing is a pronounced change 
of slant of a part of a letter like 
thew last. parti orecie: aumioe Da; 
‘‘n’? or ‘‘m’’, This quality some- 
times appears in highly artistic 
and balanced writing and often 
has distinct identifying value. 
The last part of the ‘‘h’’ some- 
times leans up against the first 
part in a distinctive way and the 
last. part-of the**n’’or the.**m”’ 
may slant twenty or thirty 
degrees less than the first part 
of these letters. 

Loop letters in illiterate writ- 
ing often slant too much because 
the up stroke is made too nearly 
straight. An occasional writer 
makes the final loop letters awk- 
wardly out of slant with the first 
part of the word. 





Fig. 82b.—Slant from 30° Above 
Horizontal to 41° to Left of Vertical. 


Some of these various habits will almost certainly be over- 
looked when the attempt is made to disguise a writing and 
always should be looked for in a questioned writing. 


CHA PTE RX. 
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KFEFECT of the writing instrument upon 
writing as a means of identifying it may 
be the basis for evidence in a case of dis- 
puted writing. It is often alleged that 
writing was produced in a certain manner 
or in a certain position and with a par- 
ticular pen or pencil or with the writing instrument in a par- 
ticular condition; it also is sometimes known with what instru- 
ment and under what conditions the writing was done if it is 
genuine and, in both cases, it is important to consider the 
inherent evidence in the writing itself pointing to the instru- 
ment or to the conditions under which it was produced. 

One of the frequent problems that arises regarding a ques- 
tioned document is whether or not several signatures, or the 
different parts of the same document, were all written with the 











Fig. 83.—Lithographie Pen (the finest), Ordinary Falcon Pen, Coarse Pointed Pen 
and Stub Pen Photographed with Figure 25 Measure as Background. 
Points 1/250+ to 1/25-++ of inch. 
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same pen and the 
same ink. This 
fact may have an 
important bearing 
on the question of 
genuineness of the 
document, or, more 

arenes Pore aes Shee * | often perhaps, on 
ETT pois = sali ‘| the truth or falsity 


Fig. 84.—A ‘‘Hair Line’’. This ‘‘hair’s-breadth’’ at of the story re- 
the top (an eyebrow hair) is between two and three ‘ - 
thousandths of an inch wide at its widest place. garding its prepa- 
There is a slight shadow toward the curved ends. tion and execution. 


Enl. 7x. 

Both of these ques- 
tions can sometimes be answered positively and sometimes one 
question can be answered and not the other, and then again, 
neither question can be answered. The subject of ink is dis- 
cussed elsewhere. 

The work of a particular pen is identified in a writing from 
(1) the width of the stroke, particularly the narrowest or mini- 
mum strokes as averaged, (2) the stiffness, or elasticity of the 
pen, as shown by contrast of strokes, depth of nib furrows or 
embossing on back of sheet, (3) the smoothness, roughness, or 
broken character of the strokes, (4) the presence of apparent 
shading on strokes at right angles to the width of the pen 
point, especially at the tops of letters where strokes to the 
left are apparently shaded, as is the result with a stub pen, 
(5) the failure of the pen to write, due to a defect of the pen 
rather than the ink, as sometimes is the result with fountain 
pens, or a pen with uneven nibs or a broken nib. 

If signatures on different documents or on different parts of 
the same document are by the same writer, and are all supposed 
to have been written at the same time, it is usually possible 
to say whether or not the same pen was used. If the question 
of identity of pen arises regarding a qualifying word, or an 
interlineation containing a number of words and written by the 
same writer under the same conditions as the accompanying 
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writing, the identity or lack of 
identity of pen can often be posi- 
tively shown. 

If ten, twenty or fifty minimum 
strokes in the same direction in 
both writings are measured in 
thousandths of an inch, identity 
or difference is easily shown. 

With a pen in the hand of a 
different writer it often is impos- 
sible to say whether or not writ- 
ing is with the same pen as was 
used by another writer. The 
manner of holding the pen and 
the weight, location, and quality 
of pen pressure may produce a | a 
difference in the result with the Fig. 85.—Continuity Shown by Pen 
same pen in two different hands. By epee ere armed 
In some instances, however, the 
work of a defective pen can positively be identified as shown in 
Figure 85. It is highly improbable that this pen would have 
performed in the same way for five years. 

In a preceding chapter attention was called to the well known 
fact that an ordinary pen point is in reality two points or 
nibs which make one stroke or line of writing. Upon close 
examination writing with a two-nibbed pen will often show at 
some place the marks of these two points. As a pen becomes old, 
or is injured, the nibs become separated or of unequal length or 
width, and the pen ‘‘scratches”’ or sticks into the paper and 
may in rare cases show a double line even on unshaded strokes. 

The nib marks show as two darkened tracks where more ink 
has been absorbed than at the middle of the stroke (Fig. 92), 
and are caused by the abrasion of the two hard points of the 
pen, making the paper more porous along the tracks. These 
marks are particularly apparent if a blotter has been applied 
on a shaded stroke before the ink was dry. Nib marks also 
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often show on the back of the 
sheet in form of embossing. 

Measured across both nibs 
where they begin to round off, 
the tips of pens range in width 
from about one twenty-fifth 
(1/25) of an inch, the width of a 
very broad stub pen, to about 
one three-hundredth (1/300) of 
Fig. 86.—Nib Marks and Ink Failure. 22) inch, the width of the finest 

See nib marks at top of ‘‘u’’ ‘*crow quill’, or the ‘‘No. 1000” 

gee ha steel pen. The broad pen with- 
out pressure and with ink in an average condition of fluidity, 
makes a normal stroke about one thirtieth (1/30) of an inch 
in width, and the crow quill pen makes a stroke of about 
one three-hundred-and-thirtieth (1/330) of an inch in width 
(Fig. 88). The common Falcon pen has a point only about 
one one-hundredth (1/100) of an inch wide and makes a normal 
minimum stroke not quite so wide. The surprising narrowness 
of these strokes is more fully appreciated when dots are meas- 
ured in comparison with extended strokes. What is described 
as a coarse line in writing ranges in width from only about one 
one-hundredth to one-fiftieth of an inch. 

The ordinary writing pen is sometimes made with the left 
nib shghtly longer than the right to compensate for the common 
custom of holding the pen somewhat inclined to the right in the 
direction of the line of writing. Stub pens sometimes are made 
with one of the nibs shorter than the other in order to allow the 
pen to be turned in the hand with the bottom or concave side 
toward the right, or in the direction of the writing, in which 
position the right nib, as looked at from above, must be longer 
in order to reach the paper. 

Stub pens are designed especially for those whose habit it is 
to hold the pen far over to the right or between the first and 
second fingers. The stub pen, as we have already seen, makes 





a stroke the width 
of the point when 
the direction of the 
stroke is at right 
angles to the wide 
point, and this is 
the result whether 
the stroke is to the 
left, right, upward 
or downward (Fig. 
91). Any consid- 
erable quantity of 
stub pen writing, 
and usually even a 
small signature 
written with such 
a pen will show 
this distinctive 
characteristic.’ 
Heavy shading 
and lateral shad- 
ing to the right 
ean be made with a 


D 
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Fig. 87.—Line Widths Accurately Measured by 
Thousandth Inch Measure. 


sharp pointed pen but shaded strokes cannot be made with the 
pen point going in opposite directions as is true of stub pen 


writing. 


Pens of the same manufacturer’s number and style resemble 
each other very closely but do not all make strokes of just the 
same width and careful measurements and tests often show 
easily observable differences. This question becomes important 
in the examination of questioned additions to documents where 
it is reasonable to assume that ordinary prudence would sug- 
gest that a similar pen should be used. 


1‘*Fifty years ago stub pens were pens are stub pens of various types of 
extremely rare and but little used; at  point.’’ The Esterbrook Steel Pen 
the present time we find that about 33 Manufacturing Company, by H. OC. 
per cent of the total consumption of Sharp, Sales Manager, July 15, 1927. 
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Questioned added writing of several words will usually show 
a different average width of stroke unless not only the same 
kind of a pen has been used for the added writing, but a pen 
in just the same condition. The strokes examined and com- 
pared should be those made without pressure and in the same 
direction. If a number of careful measurements of such strokes 
are made an accurate average result can thus be obtained. 
The ordinary microscope with the filar-micrometer can be used 
for such an examination, or the special glass diagonal line 


What 
2 Norn 





Fig. 88.—Line Widths Made by Various Pens, 1/330 to 1/32 inch. 


measure, Figure 31, which will permit the measurements to be 
tested by judge and jury as described and illustrated, Figure 
262, in chapter thirty. 

When it is alleged that a certain pen was used it becomes 
necessary to compare in every way this pen with the work it is 
alleged to have done. In some cases it becomes necessary to 
compare two pens with each other and also to compare writings 
alleged to have been made with the two pens (Fig. 89). The 
difference in width of two lines of one one-hundredth (1/100) 
and one one-hundred-and-twenty-fifth (1/125) of an inch is not 
easily discernible with the naked eye, but when carefully meas- 
ured and averaged as described the difference is unmistakable. 

The same pen at a subsequent period usually makes very 
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different strokes. As is well known, an ordinary steel pen 
begins to deteriorate gradually from the time that it is first 
used until it is worn out or spoiled. The difference between the 
strokes of a new pen—which usually is covered by a protecting 
varnish—and strokes of the same pen after being used even on 
only one or two occasions may be perfectly apparent if sufficient 
matter is available for examination. 

Unless a steel pen is carefully cleaned at once after being used, 
ordinary writing fluid attacks the metal, and if the ink is allowed 
to dry on the pen it will not write again exactly as it did on the 





Fig. 89.—Two Pens in Hewitt Will Case, Owego, N. Y. The Will Was 
Written With Pen to the Right. 


first occasion. When a pen finally becomes thickly coated with 
dried ink it will necessarily make a wider and very different 
stroke from that made with it when it was new, and when it 
becomes rusted or corroded by the action of the acid, which 
ordinary ink contains, a pen point is of course greatly changed. 

If a pen is held incorrectly its life is much shortened and its 
work will soon be different than when the pen was new. These 
questions are important in the investigation of continuity of 
writing, interlineations, and all similar inquiries. The work 
of a peculiar pen may be the means of identifying a writing or 
may show clearly that it was written continuously (Fig. 85). 

The so-called ‘‘stylographic pen’’ was very popular some 
years ago but has nearly been displaced by the improved 
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fountain pens. The stylographic pen is a hollow cylinder 
brought down to a point from which projects a short blunt 
needle, or plunger, which prevents the ink from running out. 
When the point is pressed on the paper the needle is pushed 
back allowing the ink to escape. Writing with this pen shows 
a broad line, practically of uniform width, no matter in what 
direction it is made and with no nib marks, but the stroke is of 
nearly uniform intensity throughout its whole width, similar 
to a stroke made with a brush. Pressure on the downward 
strokes does not produce a wider line but may make the line 
more distinct, thus showing the attempt to shade. 

The pens used in ordinary fountain holders are made of gold 
tipped with what is described as iridosmine, an alloy of two 
metals, iridium and osmium' and harder than steel, or with 
iridium. <A point, or rather two points, is thus supplied for 
gold pens practically indestructible by ordinary wear. 

Writing done with a good gold pen cannot ordinarily be 
distinguished from that done with a good steel pen, except under 
certain unusual conditions. Some years ago a very frequent 
characteristic shown in the writing of fountain pens was a 
failure to write promptly when the pen was first applied to the 
paper and this still may be some evidence that writing was 
probably done with a fountain pen. A poor or cheap fountain 
pen will sometimes show very plainly this characteristic failure 
to write promptly. 

The identity or lack of identity of pens used to write a par- 
ticular writing may be indicated by the embossing, or lack of 
embossing, on the back of the sheet. If it is claimed that the 
same pen was used under the same conditions, and if in one case 
the pen lines show on the back of the sheet in raised form and 
not in the other, this is evidence that the same pen probably was 


1‘¢ At first the points of gold pens 
were protected by diamonds or rubies. 
The discovery that the native alloy of 
iridium and osmium could be used much 
more cheaply as well as_ satisfactorily 
was made by John Isaac Hawkins, an 


American, residing in England. About 
1850 it was discovered that by imbedding 
the iridium points in the gold instead 
of soldering them on a stronger pen was. 
produced.’’—The New International 
Encyclopaedia. 
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not used. ‘This result 
would not necessarily fol- 
low if the writing was 
done by a different hand 
unless the differences 
were very pronounced. 

Slight embossing can 
be observed with a stereo- 
secopie microscope, or 
illustrated by stereoscopic 
side light photographs as 
described in the chapter 
on photography. The 
amount of embossing may 
of course be greatly 
changed by the hardness 
or softness of the support 
upon which the paper is 
placed when the writing is 
done. 

There are a few writers 
now living who learned to 
write with quill pens at a 
time when these pens were in almost universal use. Mending 
and making pens was a regular part of the school teacher’s 
work in those early days. Quills prepared for pen making can 
be bought in certain places but are not now in use in America 
as pens except for show purposes on the stage. In England 
quill pens were still used in the law courts for certain writing 
only a few years ago. Some old people in America, no doubt 
partly in reverence for the past, continued to use quill pens for 
many years after steel pens were almost universally used. 

In the examination of alleged old documents it is sometimes 
necessary to investigate the characteristics of quill pen writing. 
The quill pen is much more flexible than a steel or metal pen of 
any kind and an absence of indentations or physical abrasions 





Fig. 90.—Progressive Widths of Pen Strokes 
.0055 to .025 of Inch. 


160 QUESTIONED DOCUMENTS. 





Fig. 91.—Stub Pen Writing Showing Shading at Tops of Letters With Pen Going 
in Opposite Direction to Bottom Shading. 


even on very heavy shadings is one of the first characteristic 
differences to consider. This softness and flexibility also al- 
most necessitated a shading of all downward strokes, which is 
another characteristic of quill pen writing, as it was of the 
systems of writing in the quill pen days. Quill pens may pro- 
duce double strokes in case of ink failure. 

Quill pen writing also allows a variety of shaded strokes not 
possible with a steel pen. The wide shading of lateral flourished 
strokes, especially at ends of letters or words, was very common. 
Fig. 92.—Quill Pen and Steel Pen Letters. A single capital letter 
Showing Absence and Presence of Nib Tracks. made with a quill pen may 

~) show shadings nearly at 
right angles to each other 
which were evidently 
made without changing 
the position of the pen in 
the hand, the flexibility of 
the points permitting the 
variation. It is thus im- 
possible to reproduce with 
a metal pen certain en- 
graved plates of old pen- 
manship without chang- 
ing the position of the 
pen on certain letters. 
Quill pens were also very 
frail and it was frequently 
necessary to repair them, 
and this often made a 
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decided change in the appearance of parts of the same extended. 
document. 
Pencil Writing. 

Pencils are used for so many different purposes that it is 
inevitable that pencil writing should often be questioned, and it 
is necessary to consider its characteristics. As is well known, 
ordinary pencil writing is produced by wearing off a continuous 
succession of small particles of graphite, or plumbago, which 
cling to or become imbedded in the fiber of the paper. A line of, 
this kind differs greatly from a pen line and has certain well: 
defined characteristics. Magnification of a stroke shows its 
peculiar construction. It is seen to be not solid like an ink 
stroke but resembles a line that might be formed by grouping 
small particles of coal or black stones on a white background. 

Because of the manner in which a pencil line is produced it is 
sometimes possible by the use of the microscope to determine in 
which direction the stroke was made by the location and arrange- 
ment of the particles of graphite as pushed ‘up. against the 
paper fibers. This fact may have an important bearing on the 
Meee da, Pencil. Marks. investigation of a pencil writing. 

Enlarged 8x. If a black line is drawn on a 
7 | . rough surface like matting with a 
very large crayon the particles 
making the line. will be pressed 
against the sides of the obstrue- 
tions on the side from which the 
stroke is made, and this is also 
true with pencil strokes on paper}; 
the collections of particles will 
tend to form a straight line next 
to the ridges against which they 
are pressed. 

More pressure is usually re- 
quired to produce pencil writing 
than pen writing and it is some- 
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times sufficient to indent the paper so that the embossed line 
shows on the opposite side of the sheet. Indentations which 
are the remains of a pencil outline afterwards erased, are some- 
times present in traced forgeries and always should be looked 
for. Illiterate pencil writing is usually produced with much 
pressure and may also show plainly the habit of frequently 
wetting the pencil.’ In attempted disguises of pencil writing 
alterations are sometimes made and the first writing, as partly 
erased, may be legible from the indentations that still remain 
after the lines have been nearly all removed, as shown in 
Figure 13. 

The indentations or any:unevenness of afiy kind can plainly 
be seen by the aid of the stereoscopic micrdscope, or may be 
seen or photographed by lighting the document from one side 
only with the angle of light almost parallel with the surface 
of the paper, when a shadow will appear in the indentations. 
It is not usually advisable in photographing pencil writing, for 
a better study of the form, to enlarge it as much as pen and 
ink writing may be enlarged, because under great magnification 
the pencil line may become so thin as to be somewhat illegible. 

An inquiry sometimes arises as to whether two writings were 
produced by the same ordinary lead pencil. This question 
sometimes can be answered because the differences in the hard- 
ness due to the proportion of clay to graphite may affect the 
width, character and indentation of the strokes. The attempt 
to analyze chemically an ordinary pencil stroke for the purpose 
of showing identity or difference in two writings, as in the case 
of an ink line, is practically impossible. It is, however, some- 
times possible to show clearly that two pencil writings, or two 
parts of the same writing, were not written continuously and 
were not written with the same pencil. 

It is sometimes possible to show the lack of continuity 
in pencil writing claimed to be continuous, by the differences 
in line quality, depth of indentation, embossing on back of paper, 
and width and character of stroke; or a striking and unnatural 
uniformity may be apparent in a number of pencil book entries 
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or other writings which it is claimed were all written on dif- 
ferent occasions on the dates they bear, but which show exactly 
identical conditions as to width of stroke, indentation, depth of 
color, embossing, luster, worn condition of pencil point, care 
and speed, alignment and size. a Ae 

Without a reasonable explanation, the fact that a disputed 
document which is the, basis of a claim of any considerable 
importance is written in pencil often is a suspicious circumstance 
in itself.* There are cases, however, where a plausible explana- 
tion is offered for the use of a pencil, in which case it becomes 
necessary to determine whether a pencil writing is genuine 
or fraudulent. 

It is much easier to produce a forgery with a pencil than with 
pen and ink. Pencil writing does not show halting, tremor, lack 
of continuity, pen-lifts, pen position, retouching and over-writ- 
ing as distinctly as pen writing, and differences in color and 
weight of line are not so plainly seen in pencil writing as in 
pen writing. In pen writing, as we have seen, the relation of the 
mark of the two nibs of the pen to the direction of the stroke 
shows how the pen is held in relation to the paper, and often is 
a means of showing very divergent habits in two writings, but 
in pencil writing the position of the pencil cannot ordinarily be 
determined from an examination of the strokes. These facts 
must all be considered in examining a questioned pencil writing. 

The fact, however, that pencil writing can thus be more easily 
retouched and perfected often leads the fabricator of a pencil 
writing to excess in this direction. In many instances the forger 
appears to be unable to restrain the impulse to make the imita- 
tion ‘‘a little more perfect’’. A fraudulent pencil signature or 
document often is so laboriously over-written and perfected in 
detail that by this evidence alone its fraudulent character is 

1 Harvey vs. Smith, 55 Ill. 224. in pencil is erased so as to leave no 

‘“‘Tf a person signs a note partly trace behind, an innocent holder will 
in ink bat containing a material condi- take it discharged of any defense of 


tion written only in pencil, he is guilty alteration.’’ 
of gross carelessness and if the writing 
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shown. Convincing evidences of genuineness in all kinds of 
written documents are indications of carelessness and disregard 
of minor and unimportant details in connection with close 
adherence to form designs, and the opposite characteristics 
naturally are always suspicious. 

Reserve and self-control are rare qualities in the forger and 
the very act itself, with attention necessarily fixed on the process, 
leads to excessive perfection of details, and this is particularly 
true of fraudulent pencil writing. 

Every part of every stroke of a disputed pencil writing 
should be carefully examined with the microscope, under various 
magnifications and with a good light, to see, if possible, whether 
the various strokes are the result of one continuous motion 
or whether they are made up of several patches or disconnected 
movement impulses. It is also very important to study the 
composition of the strokes themselves, to observe the degree of 
uniformity in the distribution of the graphite particles * making 
up the strokes, and, so far as possible, to determine the direc- 
tion of the yarious strokes. The stereoscopic microscope is 
practically indispensable for these purposes. 

. Carefully made photographs enlarged from about three to 
five diameters are sometimes very effective in showing re 
touching and lack of continuity in pencil writing. The 
photographs should be made so as to show the utmost detail in 
the line itself and care should be taken that they are not over- 
printed. What are known as ‘‘process films’’ are usually most 
desirable for pencil writing photographs. An actual size photo. 
graph of a well executed pencil forgery may not show suspicious 
conditions that are clearly shown by good enlarged photographs, 


1‘‘The graphite is first reduced to 
an impalpable powder by grinding. 
Water is then added and the substance 
is run through mixers in a fluid state, 


pencil, : pieces are packed in 
crucibles and burned for several hours. 

The graphite is now ready to 
be inserted in its wooden ease.’’—The 


the proper amount of finely powdered 
clay being put into the mixture and 
thoroughly blended with it. A little lamp- 
black is sometimes added to the com- 
position to increase the blackness. The 
more clay used the harder will be the 


New International Cyclopedia. 


Graphite——A metallic, iron-black to 
dark steel-gray, sectile, flexible variety 
of carbon. Called also black lead and 
plumbago.—Standard Dictionary. 
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or that are apparent when a careful examination of the original 
writing is made under proper magnification. The so-called 
*photostat’’ photographs are particularly undesirable for the 
illustrating of questioned pencil writing. 

In a preliminary inquiry based on photographs of pencil writ- 

ing, opinions must always be qualified by the statement that it 
is assumed that the photograph is a correct reproduction of the 
original. An opinion based entirely on photographs of any kind 
of writing should always be thus qualified, but it is particularly 
important that this be done in a pencil writing inquiry. 
Pencil writing may, like pen writing, be very defective in 
design as compared with the standard writing which it is made 
to imitate, and standard and disputed writing should both be 
carefully examined and compared in every particular. It is 
naturally desirable in these cases that some of the standards of 
comparison should be in pencil, especially if pencil writings of 
importance and similar in character to the writing in question 
can be found. 

It may be that pencil standards are all careless and unimpor- 
tant writings of a distinctly different class from the writing in 
question, and it is clearly important under these conditions that 
some formal pen writings should also be used as standards. The 
fact, however, that no important pencil writings can be found 
makes it all the more imperative that an adequate explanation 
be given why an important document was written with a pencil. 

Writings written with ordinary copying pencils may, like ink 
writing, show perfectly evident differences in tint and depth of 
eolor, and pencil writings of this kind may show identities or 
differences in chemical reactions in a very pronounced manner 
when properly tested. Alleged old book entries and records 
made with aniline copying pencils have been shown to be false 
because they bore a date before pencils of this kind came into use. 

It is especially important that a pencil written disputed docu- 
ment should be protected by a celluloid cover or its various 
characteristics may finally become so defaced that nothing 
definite can be determined from the document itself. 
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It is also very important that a pencil written document be 
correctly photographed early in its career, with such enlarge- 
ments as the conditions require. Only by careful investigation 
can it positively be determined just what degree of enlargement 
shows best the characteristics of a disputed pencil document, 
and if necessary experimental photographs should be made. 
In order to save seventy-seven cents on photogaphs a final 
decision is sometimes jeopardized involving more than seventy- 
seven thousand dollars. It is hard enough to make some per- 
sons see when all the best aids to vision and understanding are 
available and everything possible that will aid in any way should 
be provided. 
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Fig. 94.—‘‘Mending Pens’’ and ‘‘Setting Copies’’. 
Universal Penman, London, 1743.1 


From Biekham’s 


1A dainty little book published in 
London in 1799, with the peculiar title, 
The Art of Making Pens Scientifically, 
by John Wilkes, Pen-Cutter, which went 
into a second edition, opens with the 
following interesting and unconscious 
philosophy: ‘‘Had I not taken to the 
profession of a Pen-Cutter it never would 
have occurred to me that there could 
have been so much to be said on making 
Pens.’’ He then continues, ‘‘I there- 
fore beg leave to offer my humble 
attempt to illustrate what has fallen 


under my notice; and every body must 
know that a free and pleasant Pen is a 
very desirable object.’’ 

It is obvious that John, like Stradivari, 
was proud of his ‘‘profession’’, and 
while his ‘‘art’’ is no longer practiced 
and ‘‘free and pleasant pens’’ are now 
made in other ways, he no doubt as a 
‘*pnen-cutter’’ was one of those sincere 
and unknown workers found in many 
““professions’’, who have added to human 
happiness and in some instances to human 
knowledge and achievements. 


CHAE E R eX. 


THE RELATION OF SYSTEMS OF WRITING 
TO QUESTIONED DOCUMENTS. 


To be entirely safe and successful the forger in America in 
many instances must have some historical knowledge of Ameri- 
can handwriting; fortunately he seldom has it. This necessity 
arises for the reason that the handwriting of the United States 
of America shows more frequent and more radical changes 
during our comparatively short history than the handwriting 
of any other people during any period of time of the same length. 

This is not a fact of mere general interest but has an impor- 
tant bearing upon the investigation of many disputed writings. 
These many changes have undoubtedly made it easier to identify 
and prove American handwriting than that of any other nation. 
The periods covered so overlap each other that there are now 
living writers of nearly all the varied types. There are definite 
dates when many styles and forms were actually invented and 
adopted, and naturally the great majority of writers of each 
class are not aware of these various fundamental distinctions. 

Another circumstance that adds to the difficulty of forgery in 
this country is the fact that many writers brought their hand- 


Fig. 95.—Parts of a Tragic Document of the ‘Mayflower Century’’ Style of 
American ee: 
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writing here with them from some other land, and when their 
bank accounts or their estates that have come to them in this 
land of opportunity are attacked by the forger this handwriting 
with its foreign ‘‘accent’”’ is a distinct safeguard. Many pre- 
sumptuous attempts to loot large estates have been thwarted 
because the many delicate but significant national handwriting 
qualities of the writing imitated were wholly unknown to the 
forger. A few of these qualities are shown in Figures 96 and 97. 

The framework or general character of the handwriting of the 
average writer is of the style or design acquired in youth and in 
general use during the formative period of life. This style 
usually is afterwards greatly modified by individual taste, degree 
of manual dexterity, occupation, and environment, but through 
all these changes the original system will to some extent visibly 
protrude, as a foreign accent will show in speech.*’ The forger 


Fig. 96.—Foreign ‘‘ Accent’’—Principally German. See page 178. 





fifteenth century, for instance, has, 


1For although each person (not a 
overlying the individual peculiarities, a 


professed scribe), in practicing the art 


of writing, has invariably had a style 
marked by certain individual characters, 
yet each example is stamped with the 
general impress of the age in which the 
writers lived; and thus, though different 
in detail, all private handwriting, of the 


general character belonging to the age; 
and the same may be said of the six- 
teenth century and subsequent periods.— 
‘«The Origin and Progress of the Art of 
Writing’’, by Henry Noel Humphreys, 
London, 1854, 
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Fig. 97.—More ‘‘ Foreign Accent’’; French, Italian, English and German. 


may approximate the general form of a writing in an imitation 
but will often omit the significant ‘‘accent’’ that when present 
gives the unmistakable touch of genuineness. It will thus be 
understood how important it is in the identification of a hand- 
writing to classify it by putting it into its proper general 
division as to date, system, and nationality. 

Certain writing features point conclusively to foreign influ- 
ences and others to a definite period of time. Some of these 
apparent peculiarities in two handwritings may simply be the 
traces of the former style Fig. 98.—Old Round Hand Notched Top ‘‘a’’ 
still appearing, and, where and Peeuliar ‘‘w??. 
writing is being used to 
identify an individual, the 
unskilled observer may 
conclude that by these 
peculiarities alone hand- 
writing can be identified 
as having been written by 
a certain writer instead of 
by one of a large class of 
writers. 

Absence of these sys- 
tem characteristics may 
be very convincing evi- 
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Fig. 99.—The Graceful Round Hand of the 1700’s. 


dence in proving a handwriting not to be genuine but are not 
alone sufficient to prove that two writings are necessarily by 
the same writer. One who attempts to give an opinion as to 
the identity of two writings should always be required to give 
fundamental reasons and not depend entirely upon these com- 
mon system qualities. 

There are many striking analogies between writing and speech, 
two of these being the persistence with which habits acquired in 
youth are retained and the partial, or total, unconsciousness of 
them. Whatever he may say, as soon as he speaks a man begins 
to exhibit the quality of his culture and to tell where he was born 


Fig. 100.—American Round Hand Copies of the ‘‘ Independence Century.’’ 
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and what his education, companions, and environment have been, 
and by his writing he does much the same thing. Habits of 
speech and writing become so automatic and unconscious that 
even by the most strenuous effort it is almost impossible to 
change them. This is well known regarding speech and, when 
a careful study is made of it, is also shown to be as true of 
handwriting. 

The handwriting of Magna Charta, the Mayflower Compact 
and The Declaration of Independence date those documents, and 
the writing of our grandfathers, like their cravats and their 
trousers, connects them with the past and with that period of 
our history when English and American writing were almost 
identical. Handwriting can be put into its date class within 
a certain definite period as a skilled philologist can classify 


Fig. 101—Round Hand, Engrossing, and Secretary Hand 
Sold ‘‘ Without Newgate’’ in 1743. 
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Fig. 102.—The Earliest Payson, Dunton and Scribner Hand, an 1850-60 
Modified Round Hand. 


speech, and the different periods in this country of many changes 
cover only a comparatively short time.? 


1A true connoisseur in these studies 
will rather agree in opinion with Mr. 
Casley, who, in his preface to the cata- 
logue of the Royal library (p. 6) has 
the following words: ‘‘i have studied 
that point so much, and have so often 
compared manuscripts without date, with 
those that happen to have a date, that 
I have little doubt as to that particular.’’ 
And he observes, that he ‘‘can judge of 
the age of a manuscript as well as the 
age of a man’’,—‘‘ The Origin and Prog- 
ress of Writing’’, by Thomas Astle, 
London, 1784. 


‘*Yet the mere inspection of a small 
number of these relics of antiquity, may 
convince anyone of the reality and 
distinctness of those progressive changes 
in the modes of writing upon which such 
discriminations are founded. The archi- 
tecture of different periods is not more 
characteristic of the ages to which it 
belongs, than is the style of writing in 
manuscripts; nor is there less certainty 
in determining questions of ‘antiquity in ° 
the one ease, than in the other. History 
of the Transmission of Ancient Books, 
by Isaac Taylor, London, 1827. 
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There are four main divisions in American handwriting. 
Writers who learned to write in this country before about 1840 
wrote a different hand in many particulars from the writing of 
those who learned to write during the period of from 1840 to 
1865. Another and more radical change was made during the 
vears from 1865 to 1890 and a later and what was very radical 
Fig. 104.—Spencerian System of 1864. 
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Fig. 105 —Final chore and P. D. ‘& S. Forms. 


change, the fourth, came between 1890 and 1900; and following 
1900 still another change can be recognized which is, however, 
only a modification of the style developed before 1890. The 
nineteenth century alone thus shows four distinct classes of 
American writing. 

The first division, or that of the early part of the century, 
retained the characteristics of the so-called old English round- 
hand—which was in fact an Italian hand—and in numerous ways 
resembles some of the English writing of to-day.t This old 
style (Figs. 99,100,101) is still written by a few old people in 
this country. 

In the early American handwriting there are distinct dif- 


1It is not generally known that what 
we speak of as English handwriting is 
not English, but pure Italian. It was 
bodily adopted by England during the 
lifetime of William Shakespeare who 
wrote the Gothic hand. There is one 
reference in Shakespeare to the ‘‘ Roman 


hand’’ in connection with the use of 
handwriting in an amusing but not quite 
proper way. Although not permitted in 
court it is evident from the play that 
there was such a thing as ‘‘Comparison 
of Hands’’ even in Shakespeare’s day. 
Poor Malvolio makes the usual error of 
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Fig. 106.—The ‘‘ Vertical System,’’ 1890-1900. 


ferences between the writing of the ‘‘Mayflower century’’ as 
compared with the writing of the ‘‘Independence century’’. 
Three illustrations of these 
styles are shown in Fig- 
Drese),209, 101. 

The second American 
division is a modified 
round-hand (Figs. 102 to 
104) and includes, among 
others, the early editions 
of the Spencerian and the 
Payson, Dunton and Scrib- 
ner copy-books. This di- 
vision began quite early 
in the century and con- 
tinued until the system- 
atizing of the new copy- 
books, after 1860, devel- 
oped an entirely new 
handwriting. 


Fig. 107.—Final Spencerian Small Letters. 





the layman and decides at once on ‘‘gen- Maria.—I will drop in his way some 
eral appearance.’’ The play is Twelfth obscure epistles of love. . . . I can 
Night. write very like my lady your niece: on 
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The third division or what is commonly called Spencerian 
(Figs. 105, 107) brought forward an almost entirely new alpha- 


Fig. 108.—Shaded Capitals of 1890-1900 Period, 
From Copy by the Author. 


a forgotten matter we can hardly make 
distinction of our hands. 


Malvolio—By my life, that is my 
lady’s hand: these be her very C’s, her 
U’s and her T’s; and thus makes she 
her great P’s. It is, in contempt of 
question, her hand. 





bet of letter forms 
and many other dis- 
tinct and entirely 
new features. This 
change came about 
through the devel- 
opment and modi- 
fication of the two 
leading copy-book 
systems in the di- 
rection of simplic- 
ity, by the omission 
of extra strokes 
and flourishes, and 
a general tendency 
toward plainer let- 
ters than the im- 
mediately preced- 
ing systems, some 
of which were very 
ornate. 


The fourth and’ 
last distinctive 
writing change of 
the century, from 
about 1890 to 1900, 


Olivia—Why, how dost thou, man? 
what is the matter with thee? 


Malvolio—It did come to his hands, 
and commands shall be executed. I think, 
we do know the sweet Roman hand.— 
Shakespeare’s Twelfth Night, or What 
You Will, Act Il, Se. Til; Act lisse: 
View A ctl ll oes dave 
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covers the development of 
modern vertical writing 
(Fig. 106), an entirely 
new style, which will af- 
fect the hand-writing of 
this country with more 
or less force for many 
years. This new system, 
different from any system 
that preceded it; and at 
first highly praised, lasted 
as a school system only 
about ten years. 

The prevalent present- 
day style, taught in a 
majority of the schools of 
this country for about 
twenty years, is a modifi- 
cation or adaptation of 
the ‘‘business writing’’ de- 
veloped in American com- 
mercial schools. This is 
‘farm movement’’ writing and in its teaching the manner or 
method of writing, instead of the form alone, is especially 
‘emphasized.’ In its form it does not differ greatly from the 
commercial school hand which had been developed from about 
1880 to 1890. The present style is taught without shading, is 
of small size, and has a number of distinctive forms. 

The angular style of writing taught to and written by many 
women during all of the last century is entirely distinct from 
these four systems just described; and the many foreign hands 




























Fig. 109.—The Angular Hand. 


1‘‘The first thing that must be at- posture. . . . It will be seen that 
tended to by all who wish to gain the the system is completely founded on the 
right command of the pen, will be to looping of letters and words together.’’ 
have the free and easy movement of the J. Carstairs, ‘‘The Art of Writing’’, 
arm; at the same time, the learner must London, 1814. 
take peculiar care to set in a right 
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Fig. e=Riguee of 1530, 1720, 1780, 1870, 
1885, 1895, 1910. 
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which have been brought 
into America during the 
same time have necessarily 
affected writing in this 
country to a considerable 
extent. 

Distinctions in all these 
different classes of hand- 
writing of one nation at 
different periods, or of 
different nationalities, are 
not, as many suppose, 
simply in a few forms or 
patterns of letters which 
it is assumed may be fleet- 
ing and easily modified.’ 
As a matter of fact, many 
of the changes are much 
more radical and affect 


writing in a more fundamental way. Among these pronounced 


1The foreign ‘‘Accent’’ specimens of 
writing, Figures 96 and 97, show many 
forms that are strange to one who has 
not studied foreign handwriting. Numer- 
ous of these illustrations are by those 
who first learned German. Among these 
are: the little unnecessary tip or curve 
at the top of certain letters like smal] 
‘‘3??, capital ‘‘P’’, and other letters; 
the small ‘‘t’’ finished close to the base 
line and between the two strokes; the 
double hyphen; the peculiar capital 
‘*W’? with the low centre; the finish of 
small .‘‘f?* similar to the- **t’?s) the 
capital ‘‘I’s’’ similar to English ‘‘T’’; 
disconnected small ‘fa’? and ‘‘g’? with 
the top of the oval thrown far over to 
the left or made continuously; the small 
‘fe’? made like English small ‘‘e’’; the 
capital ‘‘O’’ finished very low, and the 
figure ‘‘7’’ with a cross stroke. 

Some of these forms are found in other 
European hands than German, especially 
the’ ‘‘a’’? and ‘‘g’” form and, the, ‘7’? 
finished with a cross mark. A peculiar 


French character is the ‘‘T’’ with the 
oval at the base made on the right-hand 
side instead of the left as in English 
writing. Numerous of these character- 
istics are similar to early American 
Round Hand. In the ‘‘Latin Seript’’ 
taught in Germany certain systems begin 
the small shoulder ‘‘r’’? near the top of 
the letter especially at the beginning of 
words. This is a distinctive foreign 
characteristic. Another frequent char- 
acteristic in foreign writing is the open 
spacing between letters in the English 
Civil Service Hand, Figure 123, also 
connected figures, and small letters above 
the line in abbreviations like ‘‘Mr.’’, 
“‘Dr.’? and 4th. English writing fre- 
quently shows numerous characteristics 
of the Old Round Hand style including 
the small ‘‘a’’ with the notch in the top 
and occasionally the small ‘‘w’’ made 
like ‘‘nv’’ as illustrated in Figure 98, 
and numerous of the Old Round Hand 
alphabets illustrated herewith. 
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Fig. 111.—Zaner and Bloser System of Arm Movement Writing, Columbus, Ohio, 
Taught in Many American Schools and the Schools of Porto Rico. 
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Fig. 112.—The Palmer System of American Arm Movement Writing. 
idely Taught in American Schools. 
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Fig. 113.—The Mills System. From Pen and Ink Copy by E. C. Mills, 
Author and Penman, Rochester, N. Y. 


differences in general features are the proportions of letters to 
each other, the width of turns and angles or relations of down- 
ward and upward strokes to each other, spacing of letters in 
words, shading, slant, ornamentation or grace lines, habits of 
lifting the pen, pen stops and, finally and most important of all, 
manner of writing or movement. 

Even the unskilled observer who has made no special study 
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the handwriting of 

America was prac- 
tically identical 
with that of Eng- [Reeeec<* 
land. The relations Fig. 114.—American Handwriting of 1776. 

of the two coun- 

tries were so close that handwriting, like speech, had little 
opportunity for individual development. After the American 
Revolution, however, there was a noticeable tendency in this 
country toward individual development in every direction and 
this included to some extent the subject of handwriting. 

In both England and America handwriting by 1776 had ac- 
quired more freedom and continuity than the writing of the 
preceding century. Much of the early writing still resembled 
printing somewhat, each letter in many writings being made 
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separately. There is 
shown in Figure 114, 
in reduced size, an 
| interesting Inde- 
A | pendence Century 


1 document discovered 
? Seale Fa By oo ve ny only a few years ago 


Aan oun eMhenes 


showing the style of 
writing and certain 
interesting signa- 
f tures of the 1776 
‘4 period. The docu- 
4 ment was sold at 
“4 auction in New York 
4 in 1927 for fifty-one 
‘4 thousand dollars. 
This fabulous price 
was paid because it 
contained six signa- 
tures of the Revolu- 
tionary period and especially the signature of ‘‘Button Gwin- 
nett’’, the most valuable signature now offered for sale. A 
document with a single signature of Gwinnett was sold at auc- 
tion in 1926 for twenty-eight thousand, five hundred dollars. 

In Figure 115 is shown a specimen of seventeenth century 
handwriting. This is an official copy of a document executed by 
the author’s first American ancestor, born in 1612—the spelling 
of family names varied in those days—and its ancient style is at 
once recognized but it is somewhat further removed from the 
early English style than the document, Figure 95, of nearly the 
same date. 

The still earlier English handwriting, referred to in footuote 
on page 174, was the Gothic hand and was so different from the 
later writing that it cannot be read by one who has not studied 
it. Many erroneous discussions of the illegible Shakespeare 
signatures have been due to ignorance of the fact that he wrote 
not Roman script but Gothic seript. There is shown in Figure 





Fig. 115.—American Handwriting of 1684. 
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Fig. 116——The Shakespeare Hand. ‘‘The Secretarie Alphabete.’’ 
From School Book of 1581. 


116 the Gothic hand from a school book published during 
Shakespeare’s lifetime. 

During the last of the eighteenth century and the beginning 
of the nineteenth, numerous American works on the subject 
of writing were published. These at first were practically the 
same as the older English publications, but some originality 
gradually began to appear until there was finally developed a 
modified round-hand style that was quite distinctive. It was 
not, however, till many years later that an entirely new Ameri- 
can handwriting was fully developed. This result came about 
through a number of contributing causes. 

Improvement in the methods of reproducing and printing 
copperplate engraving by lithography was undoubtedly the 
principal factor in this development. This improvement led to 
the publication of copy-books with a printed copy in every book 
at the top of each page. The old books on handwriting con- 
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tained copperplate engravings of copies or model forms, but 
each pupil did not have one of these books. Before this time 
part of the regular work of the schoolmaster was to ‘‘set copies’”’ 
for his pupils; this practice made it impossible for any wide- 
spread revolution to be made in the system of writing taught 
and practiced because it was practically all in the hands of the 
individual school teachers. But after the general adoption of 
copy-books as a means of teaching the forms of letters, the 
style of the writing of the schools of the land was determined 
by authors, engravers and publishers and not by schoolmasters. 
This condition still continues." 

Between 1850 and 1860 two competing systems of copy-books 
were published in America and were so industriously promoted 
that before 1870 their adoption in American schools was almost 
universal. These two systems were the Spencerian and the 
Payson, Dunton and Scribner. Each claimed priority and 
superiority but apparently they copied from each other con- 
tinuously, and certainly both became radically different from 
what they were at the beginning (Fig. 103) and more and 
more like each other and finally came to be practically identical. 
Together they formed a distinctive, new American handwriting 
different from anything that had preceded it, which finally came 
to be known by the one name ‘‘Spencerian”’.’ 

The first editions of these copy-books were but little changed 
from much of the old writing taught in America during the 
first half of the century. This old writing was much shaded, 
often had large and flourished capitals which varied greatly in 
proportions and size as compared with each other, the loops of 
small letters were very long, and the writing was not systema- 
tized as the new writing soon came to be. This intermediate 


1No attempt is here made to write a several of whom were still living in 1910. 


history of American handwriting or to 
revive the old copy-book controversies 
except as it has a bearing on questioned 
documents. The various systems of 
modern writing came finally to be de- 
scribed as a whole as Spencerian. This 
no doubt was due to the superiority of 
the system and, in large measure, to its 
able and energetic authors and advocates, 


The very earliest Spencerian publication 
was a series of copy slips published in 
1848, three years before the first pub- 
lication of Payson, Dunton and Scribner, 
but to the latter belongs the distinetion 
of issuing in 1851 the first modern copy- 
books, the improvement of which in both 
systems revolutionized American hand- 
writing. 
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stage is here described as the second division of American 
handwriting or the new modified round-hand (Figs. 102, 104). 

Competition of the two new systems was very fierce and as the 
result of a continuing effort the new writing became very sys- 
tematic and uniform with itself and finally the old forms of the 
earlier writing were all swept away and an entirely new style of 
writing was developed which differed in nearly all particulars 
from the old hand it displaced, especially the early old round- 
hand, so that from about 1850 to 1865 the handwriting taught in 
this country was completely revolutionized. 

The new writing as finally perfected was in certain features 
intermediate between two previous styles, the round-hand which 
was legible but slow, and the more angular hand which was more 
rapid but difficult to read. The distinguishing characteristic of 
the new writing, as compared with the early round-hand, was 
the narrow turns or angles of the connecting lines due to the 
straightening of the connecting strokes and not retracing 
angle connections back so far. The theory developed in the 
new writing was that rounded connecting turns were to be 
made nearly angular but sufficiently rounded to enable the pen 
to make a continuous motion, it being maintained with good 
reason that the roundness would give the legibility of the round- 
hand, and the narrowness of the turns (Fig. 107) would make 
a more direct stroke which would make possible the speed 
desirable for rapid writing.’ 

The new writing slanted exactly fifty-two degrees from the 
horizontal and was finally constructed on a scale of fifths, three 
above and two below the line. The writing had but little shading 
on the small letters and furnished an entirely new set of capital 
letters, and was written more openly or with wider spaces be- 
tween all small letters than the old writing. In all of these 


of public business and common life, the 


1‘‘Tn the eighth and ninth centuries 
a mode of writing which had been long 
before practised by notaries and by 
the secretaries of public persons, was 
adopted by the transcribers of books. 
This was a kind of running hand, those 
who invented, or who most used it, being 
called tachygraphoi—swift writers. To 
adapt the Greek letters to the purposes 


square forms had been changed for 
curves; and uprights for slopes: and 
while a radical resemblance to the primi- 
tive character was preserved, facility 
and freedom were obtained.’’ History 
of the Transmission of Ancient Books, 
by Isaac Taylor. A scholarly and inter- 
esting book published in London in 1827, 
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particulars it distinctly differed, not only from the old round- 
hand, but also from the immediately preceding style which it dis- 
placed and which, in the main, was simply a modified round-hand. 

Out of the late Spencerian and Payton, Dunton and Scribner 
styles there has since been developed, from approximately 1880, 
the modern commercial hand (Figs. 111, 112), which has cer- 
tain distinctive characteristics. This style of writing was 
perfected and popularized through the excellent work of the 
American commercial schools that always have given special 
emphasis to rapid business writing. An essential element of 
{his writing has been a free movement, in which the arm is 
brought into use in the writing process, and the forms adopted 
have in general been those best suited to easy, rapid writing. 

The last great revolution in American handwriting, the adop- 
tion of vertical writing, was in fact a reversion to the old systems 
of slow but legible writing. The new writing with its round, 
drawn letters was a kind of printing, as the old writing had been, 
and was taught with almost no attention to movement and 
speed. The old round-hand went out with the stage coach 
and for the same reason, and the strange but brief revival of its 
leading characteristics in the American schools in the new 
vertical writing is looked back upon as one of the most curious 
incidents in the history of education. 

The degree of 
curvature and the 
slant of connecting 
strokes is one of 
the most signifi- 
cant variations in 
handwriting. Lack 
of curvature tends 
to make many 
angles at tops of 
small letters, thus 
making ‘‘m’’ and 
‘<n?? like * "apie 








Fig. 117.—Varying Connecting Strokes Between Parts 
of Same Letter. 
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the beginning of ‘‘y’’ and 
the last of ‘‘h’’ like the 


small ‘‘i’’. The curve- 
meter glass test plate 
shows these connecting 


curves of letters, like those 
in the small ‘‘e’’ and ‘‘i”’ 
and similar strokes 
(Fig. 122), to be ares of 
eireles in Spencerian 
writing as much as five to 
ten times as large as in 
the vertical system of 
writing. This is a funda- 
mental and _ distinctive 
quality in all handwriting 
and is the outstanding 
difference between certain 
systems of writing. 





Fig. 118.—Slant of Connecting Strokes. 
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The modern vertical system connecting strokes are based on 


the small circle and this system is the most distinctive ‘‘round- 
hand’’ ever devised, and this was its fault. It was very slow 
compared with writing based on the narrow ellipse, like the 
Spencerian, in which all connections were almost points instead 
of broad curves. Modern commercial handwriting tends toward 
straight connecting strokes and narrow connections. This 
tendency toward angularity makes writing much more rapid 
but somewhat less legible. The struggle in handwriting form 
has always been between legibility and speed and this has mainly 


The arm movement with rest—so- in American schools. The general ad- 


In 


ealled muscular movement—is an Ameri- 
ean discovery and has been vigorously 
exploited in commercial schools since the 
last quarter of the past century, and 
more recently in certain systems of teach- 
ing in the public schools. It seems likely. 
that within twenty-five years this form 
of writing will be practically universal 


vantages of the movement are two. 
the first place it is made with the fingers 
relaxed, thus avoiding cramping. In the 
second place the rolling movement of 
the arm upon the muscle pad of the fore- 
arm produces a firmness and evenness of 
line-—‘‘The Teaching of Handwriting’’, 
by Frank N. Freeman, 1914. 
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affected writing by 
modifying the 
straightness, or the 
curvature, of con- 
necting strokes.' 
Karly writing 
was not what we 





what we now de- 
Scribe as_ pen- 
printing, and the 
distinguishing dif- 
ference between 
pen-writing and 







pen-printing, that is the connecting of the characters as they are 
made, was not developed till rather late in the history of writing. 
As writing came into more common use its speed was increased 
and the result of this in all languages was the tendency to slant 
letters forward in the direction the writing is going, and connect 


1A new handwriting fad, so-called 
‘Manuscript Writing’’, has now en- 
tered American schools and, like The 
Vertical Style of writing, came from 
an English source. The vertical writing 
never was as widely adopted in England 
as it was in America, and the new writing 
or ‘‘printing’’ will hardly gain much of 
a foothold in the practical world where 
it originated. America is the favorite 
field for fads. 

This new writing is quite artistic when 
well written and it is also legible, but 
like the vertical style is slow and seri- 
ously degenerates when used for practical 
purposes. If writing was mainly to 
be used to copy verses of poetry or write 
polite and formal notes, and was not 
intended for the ordinary writing work 
of the world, the new style would have 
some desirable qualities but no school 
pupil should be taught this writing ex- 
clusively. It is even less desirable than 
vertical writing because of its discon- 
nected movements and, no doubt, it will 
not run as long) a course as did vertical 


writing. That style answered school 
purposes perfectly, as the new writing 
does, but lasted only until it began to 
be used in a practical way. 

The new writing is in fact simply pen- 
printing and is based partly upon the 
apparent misconception that the writing 
of the medieval manuscripts, which were 
the product of professional penmen, was 
used in a practical way as we now use 
ordinary writing. This old style of man- 
useript writing, some of which was very 
beautiful, was developed before printing 
was invented and was distinctly a legible 
book-hand. One important purpose it 
served was to get a large amount of 
matter in a small space and thus saved 
expensive parchment. Fortunately this 
strange educational fad as an exclusive 
handwriting is being imposed mainly 
upon pupils of private schools. 

The illustrations of this new writing 
printed herewith (Fig. 119) were taken 
from actual letters written for another 
purpose and not made to illustrate this 
style of writing. 


call “s'orrpt nt 
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them with each 
other, which neces- 
sarily somewhat 
decreased the legi- 
bility, but made 
the writing more 
rapid and_practi- 
cal, and better 
suited to the needs 
of every day life.’ 

A fine example 
of early printed 
writing is shown in 
Figure 120 from a 
Bible manuscript, 
from the Cottonian 
Library, said to be 
of the Seventh cen- 
tury. This illus- 
tration is from 
Thomas Astle’s 
beautiful History 
of Writing. This 
illustration is in- 
teresting because 
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Fig. 120.—Latin Text Written in England in Seventh 


Century. Saxon Translation Interlined. 


written in between the Latin text is the same matter in Saxon 
seript. This early manuscript did not contain the usual last 


part of The Lord’s Prayer. 


1'lhe excellence of writing may be 
considered from the standpoint of either 
the writer or the reader. The monks of 
the Middle Ages toiled long upon a single 
letter and produced manuscripts of great 
beauty and legibility. The modern school 
child has sometimes been taught as 
though the same ideal of achievement 
were suitable for him without regard to 
the fact that the monk was producing 


a permanent record which might be read 
over and over again, while the modern 
writer is producing a temporary message 
which is likely to be read only once. 
In this ease the time and energy of the 
writer are as much to be considered as 
the time and energy of the reader.— 
‘“‘The Teaching of Handwriting’’, by 
Professor Frank N. Freeman, of the 
University of Chicago, 1914, 
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As we have already seen, a very large proportion of all writing 
points unmistakably to the style on which it was based (Figs. 
95, 105) and the time when it was written. What is left of the 
early style may be a mere trace of the original characteristics 
but may still be of the utmost significance in a writing inquiry, 
and, if not understood by a forger, may be omitted entirely or 
incorrectly imitated, especially if the attempt is made to imitate 
a writing of a different system, class, or nationality from that 
of the forger. These system characteristics are also unknown 
to the unqualified examiner who is unable to interpret them cor- 
rectly. A mere accidental quality in the writing imitated, which 
may be attributed to some unknown system, may be ridiculously 
exaggerated and repeated again and again in an imitation, while 
distinctive system characteristics are entirely omitted or mis- 
understood and incorrectly imitated. 

It is comparatively easy to procure examples of a system of 
writing or of any foreign writing the characteristics of which 
may enter into an inquiry, and specimens of this kind should, if 
possible, always be obtained in an inquiry relating to a foreign 
handwriting. It is, of course, not feasible to illustrate here the 
characteristics of all the varying systems but the illustrations 
presented give a fairly complete history of American hand- 
writing. 

There are occasionally found what may properly be described 
as original hands, which may be almost entirely unconventional, 
but in most cases they are only partly original and often are a 
combination of two styles. Some apparently original hands are 
peculiar in but one way which, however, gives them a singular 
and striking appearance. Unless written with speed and skill 
a hand showing a few outstanding peculiarities is, as a rule, 
imitated more easily than an ordinary flowing hand. Even a 
poor imitation of a fantastic and peculiar signature at once 
appears genuine if only one or two of its most striking features 
are reproduced. 

With the exception of the handwriting of the writing-master 
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it is rare indeed that any handwriting is a close reproduction of 
a system and almost certainly it will diverge in a great many 
ways. Illiterate writing often is quite systematic but usually 
has some original developments. It is so improbable that the 
variety and extent of the divergences in handwriting will be 
exactly duplicated in two individuals that such a coincidence 
becomes practically impossible, and this multitude of possible 
variations when combined is what constitutes individuality in 
handwriting. 

There are certain interesting types of writing developed in 
various occupations that have well known characteristics. One 
of these hands is that used by the telegraph operator, already 
shown in the chapter on arrangement of writing. This distinc- 
tive style is largely the result of conditions but it is no doubt 
also partly the result of conscious and unconscious imitation. 
The manipulation of the telegrapher’s key develops a certain 
muscular action and skill which, no doubt, affects the writing 
process and the necessity for continuity, speed, and legibility, 
and the natural inclination to copy the style of those already 
expert, all lead to the result shown. The typewriter and an 
automatic process are now being largely used for the writing of 
messages but there are many offices where messages are still 
written by hand. (See Figure 74.) 

The small literary hand with wide word spacing, the strong 
railroad style, and the compact writing of the bookkeeper, each 
have certain well defined characteristics which are partly 
developed by the conditions and in a measure are also the 
result of imitation. 

The distinctive and often large and awkward angular hand 
(Fig. 109) taught in certain schools for women, is one of the most 
certain and fixed sex indications in writing. The presence of 
these system features is very significant in some anonymous 
letter cases in relieving from suspicion men who may have been 
suspected or accused. System, class and nationality character- 
istics are especially important in identifying anonymous letter 
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Lip Rkiey 


“4 modified Round Hand with wide spacing between 
letters. This illustration is from Cusack’s Copy Books 
and is printed by kind permission of E. J. Arnold & 
Son, Ltd., Publishers, Leeds, England. 





Fig. 122.—Width of 
Connections; Angular 
Writing, 0044 or Less, 
Spencerian .0152 
Round Hand .044, 
Vertical Writing .080 
of Inch. 
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writers or in any inquiry in which a considerable quantity of 
writing is under investigation. 

It is easy to understand how the writer of any distinctive 
system has difficulty in laying aside his own style and taking 
up another when he does not understand just how the systems 
differ. A few of the many ways in which system features of 
the Spencerian and old round-hand enter into the identification 
of writing are here briefly outlined. The characteristics of the 
round-hand system are found in much foreign writing of the 
present day and therefore are of importance outside of their 
application to American writing. 

In an important case two capital ‘‘K’s’’ appeared in a disputed 
document, each made with a loop in the center. Among scores 
of standard ‘‘E’s’’ in the case made by an aged writer of the 
round-hand system not one had a loop. In many of the old 
round-hand alphabets this letter was made without a loop, while 
the later systems all make the ‘‘E’s’’ with a loop between the 
upper and lower parts. The presence of these two little loops 
thus became of very great significance. 

In another case it was claimed that a certain writing, not dis- 
guised in any way, identified a man suspected on other evidence 
of a murder. Among some other foreign characteristics the 
writing contained several ‘‘M’s’’ and ‘‘A’s’’ made from the 
bottom and continuous as in the old round-hand (Fig. 101) and 
in numerous foreign hands. The suspected writer, a young 
American, made the same forms of these two letters but always 
with the first stroke in just the opposite direction and as taught 
in the Spencerian system which he learned. He probably did not 
know that these letters were ever made in the opposite way from 
his own style. The suspected man clearly could not have been 
the writer and was at once given his liberty. 

Many old round-hand writers made the small ‘‘h’’, ‘‘k’’, 
“1? and ‘‘b’’ without a loop in the top but did put a loop in the. 
‘““f?? as several of the systems taught. An imitation of this 
writing made loops in all the long letters as the later systems 
teach. 

is 


194. 


QUESTIONED DOCUMENTS. 


Other old round-hand writers always raise the pen before 
the small ‘‘a’’ and ‘‘d’’ and ‘‘g’’ as the system taught, and in 
an imitation of this writing, composed of several lines, more 
than a dozen of these letters were made continuously, following 
the style of the later systems. 

Another difficulty that imitators of this old style find is in 
the capital ‘‘B’’ and ‘‘R’’ made without the open loop in the 
middle of the letter and with the angle at the connection inclined 
upward as shown in Figure 101. The later systems made a loop 
and inclined it downward to the right as shown in Figure 105. 

The old figures, particularly the 4, 6 and 9, have helped to 
prove many forgeries. The figure ‘‘4’’ was made with a sharp 
top or with the strokes distinctly inclined toward each other at 
the top and with the first part higher than the last, very different 
from the modern character. Many writers of the old system 
made the ‘‘6’’ from the bottom upwards, in just the opposite 
direction from that in which the later form was made, and the 
‘*6’? and ‘9’? were both made with a distinctly curved staff 
instead of straight as in modern characters. These figures and 
the modern forms are shown in Fig. 110. 

The lower loop letters g, j, y, show (Fig. 121) in the typical old 
round-hand a peculiar shading beginning near the top? but not 
continued to the base and the lower part of the letter is thrown 
slightly back toward the left. This form is also found in the 
capitals ‘‘J’’ and ‘‘ Y’’ when made below the line. Writers of the 
later style, in which these strokes are straight nearly the whole 
length and not shaded, find it very difficult (see Fig. 121) to get 


1 One of the characteristics and funda- 
mental distinctions between the old round- 
hand writing and certain European 
hands of the present day, and all late 
American writing is in shading. This 
is especially true of shading on double 
curved downward main strokes of letters 
similar to the capital ‘‘F’’ and capital 
‘«T.?? The direction for shading of the 
‘*T?? and ‘‘F’’ and similar strokes in 
the old sytem was to make the shading 
on the part of the stroke intermediate 
between the two curves at top and bottom 


which made the extreme width of the 
shading at about half the height of the 
letter and with many writers the shad- 
ing began even higher so that it was 
slightly above the center. Then the 
shading decreased as the pen approached 
the curve toward the left at the base. 
In the later style of American writing 
the shading was mainly on the lower 
curve, this difference making a delicate 
but very significant divergence in the 
two styles of writing. An imitator does 
not observe the distinction. 
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this old round-hand effect in these letters. They do not see the 
difference and of course cannot produce what they do not see. 

The decided retracing of the sharp angles, as at the bottom 
of the small ‘‘m”’ (Fig. 117) and many similar letters, has been a 
serious stumbling block to writers of fraudulent documents and 
the continuous uniform shading has caused many a forger’s 
downfall. 

The small letter ‘‘w’’ in many of the old round-hand alphabets 
is so divergent from the modern letter—it looks like ‘‘nv’’ 
(Fig. 98)—that an imitator to whom it is unknown, especially in 
making a whole document, will often fail to make it correctly. 
In the old writing the small ‘‘a, g, d, 0, and q’’ at the begin- 
ning of words, were made with no upward introductory strokes; 
the later systems put a stroke on all these letters. The presence 
of these little unnecessary ticks in an imitation of this old 
writing thus may be a matter of very great importance. 





Fig. 124.—Old Round Hand Omitted Stroke Letters. 


In the old round-hand system the ‘‘s’’ at the end of words, 
as shown by the old books, was always made without a finishing 
upward stroke. In the later Spencerian system’ that suc- 
ceeded the old round-hand the ‘‘s’’ always was finished with an 
upward stroke. Some of the old round-hand systems also made 
the small ‘‘o’’ at the end of words without the little finishing 
stroke, or ‘‘tick’’ to the right which was made on the final ‘‘o”’ 


1The illustrations of Spencerian pen- superior school publications this old 
manship which appear in this chapter publishing house was known to American 
and elsewhere in this book are repro- teachers and pupils for two or three 
duced with credit to the American Book generations. The American Book Com- 
Company, New York, successors of the pany has greatly expanded and developed 
original publishers, Ivison, Blakeman, the work of many early publishers of 
Taylor & Company. Through their school books. 
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in the later systems. This little final unnecessary stroke on the 
‘*s’? or on the ‘‘o’’, on successive words in a whole forged docu- 
ment, when these same letters with the stroke do not appear on 
any word in a quantity of standard writing, alone is almost con- 
clusive proof of forgery. This divergence is the violation of a 
fundamental system quality and therefore doubly significant. 
The old and the later forms are shown in Figures 124 and 107. 

In one case every one of two hundred words in the standard 
writing ending with ‘‘o’’ omitted the stroke, and a forged docu- 
ment showed it three times on one page with the stroke. In 
another case in a fifteen line document four words ended with 
‘*s’? and three of them were made with the finishing upward 
stroke, and the standard writing contained eighty-seven words 
ending in ‘‘s’’ without one ending ‘‘s’’ with the upward finishing 
stroke. These two little strokes of the pen are striking examples 
of little things that become of great significance as a means of 
_ showing that an imitation of a whole document is not genuine. 
These abbreviated forms are shown in Figure 124. 

These little finishing strokes on ‘‘s’’ and ‘‘o’’, and the upward 
beginning strokes of ‘‘a, d, g, 0, q’’, were also omitted in the 
vertical system which was taught in American and Canadian 
schools between 1890 and 1900 and an imitation of the writing 
of a writer of this system may show the same fundamental 
divergence that is shown when a Spencerian writer imitates the 
writing of one who learned the old round-hand system. This is 
a phase of an examination, especially of an extended suspected 
document, that should receive careful attention. 

Some influence in America during the latter part of the 
eighteenth and the beginning of the nineteenth centuries estab- 
lished the fashion that no capital letter should go below the line 
of writing, as shown in Figure 104. This did not affect the legi- 
bility of the G, Y and Z, but did make it impossible to dis- 
tinguish ‘‘T’’ and ‘‘J’’. Early English writing used the I and 
J form interchangeably, either form being used for I, but many 
later English alphabets in the eighteenth century show both 
forms (Fig. 99). For many years in America John and James, 
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and all similar proper names, were usually written with a 
capital ‘‘I’’. This old fashion has often been misunderstood 
and misinterpreted by the forger.’ 

Many of the old round-hand system forms can still be seen 
in letter headings, and sign painter’s and engraver’s script. 
The streets of almost any city show many examples of the style 
of writing that formerly was written with pen and ink. Every 
capital letter and every small letter in the old writing is very 
different from the later writing that displaced it, and pitfalls 
are on every side of the inexperienced forger who attempts to 
write, especially with freedom, that which he really does not 
see and naturally does not understand.” 

It should not be understood that it is possible to look at 
every piece of writing, however small, and tell the system on 
which it is based or the age of the writer, but it easily can be 


1In this alphabet, the letter J has 
been restored to its long required situa- 
tion and value. It is much to be re- 
gretted that it has been ejected from 
the good society of its former associates, 
by teachers of the past and present 
generations of men, who have instructed 
their pupils that Iohn is the correct way 
for writing John, Ioshua for Joshua, 
ete.; and so extensive has been the effect 
of it, that but few penmen at the pres- 
ent day know how to form a J, for any 
particular required purpose. 

Were all persons to make this dis- 
tinction between the I and J, there could 
be no mistaking the letter designed by 
the writer, as is now often done, and 
will be so long as only minor differences 
exist between them. This makes it a 
universal rule to carry the J below the 
line—Badlam’s System of Writing, by 
C. G. Badlam, New York (1850). 

2A few of the ancient writing speci- 
mens reproduced herewith are from Bick- 
ham’s Universal Penman, an elaborate 
publication all engraved on copper by 
George Bickham, the author, a very 
highly skilled engraver. The book was 
published in London in 1743. Acknowl- 
edgment is here made to engraver and 
author. 


A few illustrations are from The Origin 
and Progress of Writing, by Thomas 
Astle, Keeper of Records in the Tower 
of London. Mr. Astle had access to 
government documents and the illustra- 
tions in his book were also all beautifully 
engraved on copper, no doubt at great 
expense, and some of them hand colored. 
The book was published in 1784 and 
printed on a quality of paper that has 
remained nearly pure white to this day. 
Little if any present day paper will re- 
main white for one hundred and forty- 
four years. Some of it put into books 
turns yellow, the author knows, in only 
eighteen years. Figure 120 is from Astle. 

One or two illustrations are from The 
Origin and Progress of the Art of Writ- 
ing, by Henry Noel Humphreys, pub- 
lished in London in 1854, seventy years 
after Astle’s book under the same title. 
The book contains much interesting mat- 
ter but the illustrations, mostly litho- 
graphed early in the history of that 
art, are not very good. As a his- 
tory it is no doubt more authoritative 
than Astle but is not so ‘interesting. 
Acknowledgment of illustrations from 
the modern writing systems is made else- 
where. 
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understood what an important bearing the date significance 
of many written forms may have, particularly in examining a 
long disputed document. These almost hidden characteristics 
may be of controlling force as proof of genuineness or, if mis- 
understood and misinterpreted, may be conclusive proof of 
forgery. 

Neither should it be inferred that comparison of a disputed 
document is to be made with only the model writing of a system, 
but if a suspected writing diverges from the genuine standard 
writing in the case in just the manner in which the two systems 
differ from each other, then the reason for the divergence is 
explained and its force as evidence is greatly increased. 





Fig. 125.—Forms of ‘‘W’’ Indicating Date. 


The shape of the beginning ovals of the group of capital 
letters of the U, V, and W class has a definite date value. The 
old round-hand shows a beginning incomplete oval of two strokes 
in which the lines do not cross: (Figs. 101, 102) the later modi- 
fied round-hand shows a complete double oval (Fig. 104) begin- 
ning with an upward stroke; the later Spencerian and Payson, 
Dunton and Scribner systems begin this part at the base line 
(Fig. 105) and make no loop or oval at the top, while the later 
American commercial hand goes back to the old round-hand 
form except that the strokes cross at the top of the letters 
(Figs. 108, 113), and the modern vertical makes no loop whatever 
but begins with a downward stroke to the right (Fig. 106). A 


SYSTEMS OF WRITING AND QUESTIONED DOCUMENTS. 199 


study of these various forms will show clearly the interesting 
steps described." 

- The modern form of the capital ‘‘J’’ with the round top did 
not come into common use till about 1873. Before that time the 
model letter in the copy-books was pointed, or flat, at the top and 
usually made with two shaded downward strokes. Old round- 
hand writers usually made the letter with these two downward 
strokes beginning at the same point as is clearly shown by 
the shading on both downward strokes. All late systems of 
writing make the ‘‘J’’ with upward beginning stroke and a 
round top. The footenote’ gives some interesting information 
regarding the adoption of other letter forms including capitals 
“©”? and ‘‘D’’ which also have an interesting copy-book history. 

It is easy to understand that system characteristics may have 
an important bearing in any inquiry in which a writer attempts 
to imitate writing of a system differing from his own. Questions 
involving angular writing often arise and the new vertical 
writing, although taught only a few years, enters into many 
questioned document inquiries. 

There have been, not juries only, but judges who have decided 
cases against the facts because they did not understand and 
would not properly consider a system phase of the evidence 
which when understood would be conclusive. There is occasion- 


1Principally through the efforts of 
O. H. Bowler the old form of the seven 
capitals of the V, U, and Y class were 
changed to the simple reversed oval 
made from the base of the letter. These 
letters first appeared in copy-books in 
one book, the ‘‘ No. 12:’’ of the P. D. & S. 
series, in 1867, and they were put into 
the regular numbers of the Spencerian 
books in 1873. They had already all 
appeared in the Eclectic system in 1870. 
They were not put in as regular standards 
in the P. D. & S. books until 1881. 

The modern capitals C and D of the 
type of the Roman printed letters, were 
put into the regular Spencerian books 
in 1873; the same letters had already 
appeared in one number of the P. D. 
& S. series but where not. both included 
in their regular series till some years 
later. Their general use, however, may 


be said to have begun about 1873. 
The pointed top I and J seem to have 
been changed to the round top form 
principally through the influence of Pro- 
fessor Hurlburt, of Lockport, N. Y., who 
in his ‘‘Boston Long Wharf’’ penman- 
ship published and popularized this form 
but he did not publish copy-books. These 
letters first appeared in copy-books as 
regular standards in the Spencerian series 
in 1873. They were adopted as standard- 
letters in the P. D. & 8. books in 1876.— 
From an interview with Mr. George H. 
Shattuck, of Medina, N. Y., one of the 
‘*Spencerian’’ authors. Mr. Shattuck 
gave his valuable collection of books 
relating to the history of writing and the 
development of the Spencerian system 
to the New York Public Library. This 
commendable example should be followed 
by other owners of similar collections, 
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ally a mind in a court house that is totally unscientific and of 
course scientific evidence does not reach such a mind. It is 
unfortunately true, however, that all decisions against the facts 
are not due to a misunderstanding of the facts. 

If a disputed signature and more especially an extended dis- 
puted writing shows evidence of being based upon a certain 
system of writing, then every letter of the disputed writing 
should be directly compared with the system. This comparison 
often furnishes most conclusive evidence either of genuineness 
or of forgery. 

The facts regarding the dates and features of systems of writ- 
ing have a particularly important bearing upon the question of 
the authenticity of ancient documents of any kind. Within the 
last year a disputed deed, dated 1727, was offered for record in 
the city of Brooklyn, N. Y. Many questions have arisen involy- 
ing the history of the development of English handwriting 
and audacious forgeries purporting to be hundreds of years of 
age have been produced ranging in importance from alleged 
letters of the immortal Shakespeare to writing of kings and 
queens. Hundreds of thousands of dollars have been paid for 
forged writing of noted persons. The most ridiculous credulity 
on the subject is shown by those who on other subjects seem sane 
and sensible. No one should buy an autograph except from a 
reputable dealer who can furnish an authenticated history of 
the document.’ 


1 What was ever more absurd than the 
readiness with which the public accepted 
the fabrications of young Ireland? What 
could possibly be more ridiculous than 
the sight of dear, clever, old Boswell 
reverently kissing, on his bended knees, 
the pseudo-Shakespeare writings which 
the young clerk had just manufactured, 
while he ecstatically uttered the Nunc 
Dimittis! No forgery was ever more 
clumsily done, The writing not only bore 
no resemblance to Shakespeare’s, but was 
unlike any style of writing whatever, and 
would never have deceived anyone who 
had calmly examined it. 

Who, for instance, could be induced 
to believe that any human being in his 


senses would spend a fortune in purchas- 
ing autograph letters of Julius Caesar, 
Alexander the Great, Judas Iscariot, 
Mary Magdalene, ete., written in modern 
French, on paper bearing the fleur-de-lys 
watermark, which showed it had been 
recently manufactured at Angouleme? 
What then must be thought when we 
find an autograph collector of thirty 
years’ experience, who, moreover, was & 
member of the French Academy, and 
bore a European reputation as a pro- 
found mathematician, doing this? After 
such a fact need one be astonished at 
anything ?—Historical Documents, ete., 
by Scott & Davey, London, 1891, pp. 
91, 92. 
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Fig. 126.—English ‘‘Court Hand’’ Used Many Years in the Courts in England. 


The study of paleography was at one time a very live subject 
in Europe and important questions still arise regarding some 
ancient charter or deed. Although these questions may be of 
the utmost importance they are not sufficiently frequent at this 
day to warrant exhaustive discussion in this work and space 
is taken for only a few footnote references to the subject and a 
few interesting illustrations. 

Dr. Scott and Samuel Davey, in ‘‘Historical Documents, 
Literary Manuscripts, Autographed Letters, etc.’’ give much 
valuable information regarding the investigation of ancient 
documents of all kinds. A valuable illustrated article on the 
general subject of paleography is printed in the Encyclopedia 
Britannica, and Mabillon’s great work can be seen in the lead- 
ing libraries. The many photographic reproductions of ancient 
documents now available are a great aid to thorough study of 
the interesting and important subject. 


An alleged an- wig. 127An Alleged Chaldean Alphabet ‘‘Used by 
cient alphabet Adam.’? 


is illustrated in ae AG °° tne Cotiins dpibeo,. 
Figure 127 accom- | £f 

panied by a posi- ae Re ax » 2 £034 ps 
tive statement — bate sthtig® 
engraved with the : 
alphabet. This 
illustration is from 
E. Butterworth & 
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Son’s Universal Penman, published in Edinburgh in 1815. It 
is quite obvious that if the statement and certain other related 
contentions are correct this is a very ancient alphabet. It is 
also obvious from this illustration that some of the reference 
material on this subject warrants careful investigation. Many 
collections of autographs contain specimens bought at a high 
price that were made to be sold.* 

The discussions in this chapter aim to furnish direct assist- 
ance in identifying, interpreting, or fixing the date of a dis- 
puted signature, a continued writing, or an anonymous letter. 
The application of this matter varies widely in different cases 
and in some cases has no application whatever. In some in- 
stances it is the actual key to the problem. The presence of a 
delicate system quality in a disputed signature which should 
not be there my be almost conclusive proof that the signature is 
not genuine or in another instance may be very significant evi- 
dence of genuineness. 

In an investigation of anonymous letters these many system 
qualities often are very important and always should be care- 
fully considered. A difference or a similarity may point to a dif- 
ferent nation or a different generation. Imitations of misunder- 
stood system qualities often are grotesque in their divergence 
and under other circumstances the presence of these numerous 
delicate qualities is absolute proof of identity. It is in this 
special field that ignorance and inexperience lead astray; vital 
evidence either is overlooked or if seen is not understood. 

Especially if isolated or partly disguised or modified, these 


1‘‘Robert Spring was a notorious char- 
acter who was tried some years ago in 
Philadelphia for selling forged auto- 
graphs of Washington, Franklin, Jeffer- 
son, and other distinguished Americans. 
His method was to get possession of 
genuine letters and trace them on old 
paper cut from contemporary books, or 
to stain the paper with coffee. 

‘‘He went to Canada and, assuming 
the name of ‘Emma Harding’, was quite 
successful. Thence he went south, where 
he called himself ‘Fanny Jackson’, an 


alleged daughter of ‘Stonewall’ Jack- 
son. 

‘“His history contains a lesson to the 
heedless to avoid the people who are 
forced by ‘straitened circumstances’ to 
part with valuable family papers, and 
who conduct their nefarious traffic mainly 
by correspondence; for that was the 
method by which the spurious writings 
usually got into circulation.’’ 

Adrian H. Joline, in ‘*‘Rambles in 
Autograph Land’’. 
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system and national qualities are not readily observed and cor- 
rectly interpreted unless close attention based on accurate knowl- 
edge is given to the question. Even when explained and illus- 
trated this evidence to certain observers, some of them those 
who decide cases, is as if it did not exist. This character of 
proof may also have no meaning to the presumptuous technical 
witness who is himself ignorant of these facts, or may have no 
force because the important point is not convincingly shown by 
illustrations and clear and logical testimony. 

There are those who are consulted on these questions and 
those who hear testimony who have only a vague and uncertain 
knowledge of the general subject, and decisions by them contrary 
to the facts in reports, in testimony, and finally in court judg- 
ments, are not surprising even when the matter has been prop- 
erly and thoroughly presented; these observers are not quali- 
fied to understand and interpret the physical evidence that is 
before their eyes. 

The thorough student of the subject will of course gather 
original reference material for use in such a case, but it is hoped 
that the illustrations in this and the accompanying chapters will 
aid in applying this subject, systems of writing, to the solution 
of specific disputed document problems. As with numerous 
other special subjects discussed on these pages, this particular 
topic may be deemed irrelevant as applied to a problem through 
the failure of the witness to show its significant connection. 
Hither due to lack of a clear understanding of the subject or 
because of a bungling and disconnected presentation, the evi- 
dence may be excluded, or if presented may have no effect. Mere 
dogmatic statements with no proof and no definite connection 
shown deserve exclusion and as with many kinds of expert testi- 
mony a pedantic, vague collection of high sounding, unexplained 
technical terms is not a part of real proof. Testimony that 
could just as well, as far as understanding is concerned, be said 
backwards as forwards, should not govern the judgment of a 
court of justice. With many of these topics concrete, visible 
illustrations vitalize testimony and give it force and penetration. 
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It is hoped that this matter regarding systems of writing, as 
well as many other discussions in this book, will be of direct 
use as an aid in the cross-examination of witnesses who are 
ignorant, presumptuous or dishonest. These unreliable wit- 
nesses usually give a mere opinion, or an opinion with vague 
and indefinite reasons intended to conceal the fact that no valid 
reasons can be given. Those especially who are ignorant and 
pretentious, often are terrorized on cross-examination when they 
observe, by even one correct and relevant question, that the 
cross-examiner is informed on a subject that they do not under- 
stand. When properly cross-examined these witnesses often 
will qualify, excuse and limit their testimony in a way that 
makes it practically worthless. 

Experience and observation demonstrate, however, that one 
who aims to use technical matter in this way, must not merely 
skim the pages of a book but must carefully study the subject 
and be sure of a few facts and avoid the imminent danger of 
exposing his own ignorance. Skilful cross-examination often 
states a series of facts in the questions themselves that will be 
admitted and then the incongruity of these facts with the 
testimony as given is laid bare. 

As suggested elsewhere, part of a complete and thorough 
study of written forms is the actual making of them with one’s 
own hand with pen, with pencil, or with crayon. It can almost 
be said that one does not really see a form until he can make it. 
Surprising improvement results from practice and the earnest 
student is urged to study certain of these chapters with writing 
and sketching materials within reach. A mere reading of some 
of the matter presented herein may leave but little in the brain 
of the reader. 


CHAPTER XIII. 


VARIATION IN GENUINE WRITING. 


In a trial in which forgery is alleged the attempt is usually 
made to account for, or excuse, what often are the most glaring 
and fundamental divergences in a handwriting by the argument 
that genuine writing is not always just alike and therefore 
divergences do not indicate forgery. These attempted excuses 
for forgery often are ridiculously incredible.t. The fallacy in 
the reasoning, of course, is the failure to consider the amount 
or the nature and the quality of the differences. 

The opposite error is made when trivial difference is made 
the basis of a charge of forgery and any difference is interpreted 
as pointing to another personality. The conclusion that a 
writing is not genuine is only properly reached when it con- 
tains divergences in amount and quality beyond the range of 
variation in the standard writing that cannot reasonably be 
accounted for by changed conditions in the writer or surrounding 
the writer. 

It is true that genuine writing by the same writer does vary 
and in an examination of questioned writing this phase of the 
subject should always receive careful attention. The arm, hand 
and fingers do not constitute an absolutely accurate reproducing 
machine, like an engraved plate or a printing process, and certain 
natural divergences are inevitable as shown in Figure 128. If 
these variations were fundamental and applied to the whole 
process of writing, then the identification of handwriting would 
be an impossibility and forgery would be a very simple oper- 
ation. 

That one’s own writing is exceedingly variable is one of the 
most common of human misapprehensions. ‘‘I never write twice 

1In a Montana murder case it was York case the excuse for a forged writing 
claimed that a disputed signature was- was that it was written in a taxicab 


written on horseback and in one New’ moving on a rough pavement. 
[205] 
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alike’’, is a very frequent statement but it is not made by one 
who has been convicted of having written a series of anonymous 
letters that the writer foolishly thought were most effectively 
disguised. Investigation discloses that even the variations in 
writing are habitual and personal and any writer is astonished 
when his own peculiar and persistent writing habits are shown 
by classified and grouped specimens. 

Writing varies as speech varies; it may be large or small 
as speech is low or loud; it may be careful or careless, like 
speech, but both methods of human expression finally come to 
be settled habits of the individual acquired by thousands of 
repetitions of the same act. As well might one think that on 
one occasion a man would speak English with a strong German 
flavor and at another time drop accidentally into an Irish accent, 
as to think, for example, that a writer would to-day write the 
modern hand of the school boy of 1927, or the old round-hand of 
Revolutionary days, and to-morrow, without intention or pre- 
meditation, write the distinctive angular hand written by many 
women. Like his speech, a man’s writing seems to be a part of 
his very flesh and bones; he cannot discard it at will. 

It is true that speech and writing may both be disguised and 
unnatural and may imitate a style very different from that 
usually followed, but average unconscious writing varies no 
more than average unconscious speech since both finally are 
simply the product of unconscious habits. If speech with all its 
quirks and mannerisms were actually visible how positively it 
would identify an individual! ? 

Writing is practically visible speech, or the ‘‘talking paper’’, 


1‘*We can all, of course, tell an tives who could ‘locate’ almost without 


Trishman from an Englishman and both 
from an American. We can generally 
distinguish a New Englander from a 
Southerner or from a Westerner. But 
are finer distinctions possible? Could 
we say unerringly to one person, ‘You 
come from Arkansas’; to another, ‘You 
are from Maine’; to a third, ‘You are 
from Ohio’? Yes; this thing is possible. 
The French police have long had detee- 


error hundreds of suspects simply from 
listening to them. Literary evidence of 
this fact will be found in some of the 
novels which served Conan Doyle as 
models. Words are winged ereatures, 
and they fly back home like pigeons.’’ 
—Professor Raymond Weeks, Depart- 
ment of Romance Languages, Columbia 
University, New York, in New York 
Tribune, October 22, 1914. 
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as the Indian says, and by all its thousands of peculiarities in 
combination is the most personal and individual thing that a 
man does that leaves a record which can be seen and studied. 
The variation of any particular handwriting is a matter, how- 
ever, that must always be taken into account and given proper 
consideration. Failure to give due consideration to the subject 
may lead to serious error. 

The characteristics of handwriting are of various degrees of 
force and’yalue as affecting judgment in regard to identity or 
difference of two writings, depending upon their character, their 
number, and their permanency. As was partly outlined in the 
chapter on standards of comparison, the qualities, character- 
istics, features, and elements of a particular writing as carefully 
analyzed and classified are: (1) permanent or invariable, 
(2) habitual or usual, (3) occasional, and (4) exceptional or 
rare, (5) accidental. 

Characteristics in one handwriting may have special signifi- 
eance which in another may have but little force, all depending 
upon the writing habits of the one whose writing is under exam- 
ination, and these particular facts in each case must be made to 
apply only to that case. It is a matter of common knowledge that 
genuine signatures written by the same writer differ from each 
other within certain well defined limits, and, surprising as it 
may at first appear, with a group of signatures certain normal 
divergences in size, lateral spacing and proportions actually 
indicate genuineness. This fact is shown in an examination of 
traced forgeries which in exact size and proportions may be too 
nearly like each other or too nearly like a common model to be 
genuine. The same damaging similarity may also appear in 
several simulated forgeries all carefully made from one genuine 
signature.’ 


1This natural divergence in genuine from the same model. On the same date 


writing and damaging identity in forged 
writing was most conclusively shown in 
the celebrated Rice-Patrick case in which 
the ‘‘Albert T. Patrick’’ forged will 
contained four traced signatures on its 
four pages and all undoubtedly traced 


as the will Mr. Rice wrote five genuine 
signatures. These two groups shown in 
the chapter on traced forgeries are 
graphic illustrations of damaging simi- 
larity of forged signatures and of 
natural variation in genuine writing. 
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Fig. 128.—Variations in Genuine Writing by Five Writers. 


Variations in genuine writing are ordinarily in superficial 
parts, and in size, proportions, and the degree of care given to 
the act. Writing as a whole process is very much more fixed than 
it is generally thought to be, and, as stated in numerous places 
in these chapters, is in fact one of the most permanent and 
unconscious of human habits. If this was not the fact, this 
book would not have been written and forgery cases would be 
unknown because writing could not be depended upon. 

The important and unappreciated fact is, as already sug- 
gested, that the variations in a handwriting are themselves 
habitual. This is clearly shown in any collection of genuine 
writings produced at different times, with different pens or pen- 
cils, and under a great variety of conditions, but which when all 
brought together and carefully examined show running through 
them a marked, unmistakable individuality even in the manner 
in which the writings vary as compared with each other. The 
variation shown in Figure 128 is unmistakable but does not 
destroy the marked individuality shown in each group of words 
by the same writer. 
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In Figure 128a are shown words and figures in a celebrated 
Vermont case. These parts when put close together showed a 
striking similarity, indicating one model was used or a very 
accurate simulation was made. The various words will almost 
exactly superimpose. 

When one says his writing is never twice alike, meaning that 
its primary characteristics differ, it is clear that the speaker is 
not qualified to speak with authority on the subject, and it is 
usually found that he refers only to certain superficial form 
characteristics. Divergences are of different degrees with 
different writers, but seldom, if ever, are they so pronounced as 
many think they are. 

The signature of the halting, careless, unskilful writer is, of 
course, forged with less difficulty than that of the more skilful 
and uniform writer, and it is entirely possible that a skilful 
forgery cannot be picked out from a mixed collection of poor 
signatures by this unskil- 
ful writer. Each case, as 
suggested, must be de- 
cided by itself and circum- 
stances are sometimes of a 
character that make it im- 
possible for the most 
competent examiner to 
reach a positive con-] thet on 
clusion. There may not be 
enough writing to show 
the fixed habits of the 
writer. 

Writing that it is al- 
leged was written with 
the writer lying in bed 
seriously ill, or, if genuine, 
that must have been writ- Fig. 128a.—Suspicious Similarity in Case of 


ten after the writer had Eastman vs. Vermont Marble Company. The 
Ts Facts Reported in In re O’Brien, 93 Vermont 
suffered from apoplexy, 18 — 194, 107 Atl. 487 (1921). 
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sometimes questioned. It is easy to understand that writings of 
these classes may be so broken, distorted and unusual that no 
one can speak very confidently as to their genuineness by com- 
parison with standard writing produced under normal conditions 
of health. The unusual signature, however, may be consistent 
with the unusual conditions. 

Writing written in a book held in the hand while the writer 
was standing is sometimes disputed, and questions have arisen 
regarding writing produced on a railroad train while in motion. 
The main difficulty about a comparison of writings under all 
these unusual conditions is that there are no available standards 
written under similar conditions and the difficulty of the problem 
is to reach a conclusion without the most desirable standard 
writing. In some actual inquiries sixty years separated a ques- 
tioned and a standard writing, making it difficult, if not impos- 
sible, to give any opinion whatever. 

The pretentious examiner who claims to be able to determine 
with certainty whether a writing is genuine or spurious no 
matter how unfavorable the conditions imposed upon the 
examiner may be, assumes to do that which cannot always be 
done. ‘There are cases involving questioned handwriting the 
merits of which must be determined from circumstances outside 
of the writing itself. As a rule, however, these are the cases 
in which either only a very small quantity of writing is in ques- 
tion, or in which the standards supplied are either of an unsuit- 
able character or too few in number. This concession as to the 
difficulty of certain handwriting problems may be quoted in sup- 
port of a bold forgery which is merely alleged to have been 
written under very unusual or unfavorable conditions. 

Investigation proves that forged writing usually shows char- 
acteristics exactly opposite to those resulting from unfavorable 
surroundings, or from abnormal conditions in the writer which 
naturally tend to produce distorted, erratic, incomplete results. 
Fraudulent writing is very seldom of this character, but, as a 
rule, shows painful attention to details and a studied effort to 
produce a certain definite form and outline. 
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In order to explain extraordinary features in fraudulent 
writing, unusual external conditions are frequently invented, 
and many times when attention is called to it the incongruity 
between the supposed conditions and the written result is per- 
fectly apparent and it easily can be shown, not only that the 
conditions described are in themselves improbable, but that 
the writing in question does not show the natural effect of the 
alleged conditions. 

A change of pen may apparently transform a handwriting and 
make it quite different throughout, but a very brief investigation 
will usually show that the change is merely superficial. A 
change in pen will affect writing by changing the strength or 
width of line, and a stub pen may change the location of the 
apparent shadings, which, however, as illustrated in the chapter 
on writing instruments, are not due to increased pressure but 
to the relation of the stroke to the width of the point of the 
pen. A stub pen thus changes the appearance of the writing 
very materially although not in any really fundamental manner. 
A pen of any kind may be in such poor condition that it will 
hardly write at all, but the work of a pen in this condition is 
easily recognized. 

A change of slant in a writing, which is the most common form 
of disguise in anonymous writing, changes its superficial general 
appearance in a striking manner, but if this is the only disguise 
it is perfectly transparent when carefully examined. A mere 
change in size of writing also greatly changes its appearance, but 
this change is also, of course, only superficial. 

Many writers think that their writing is very changeable and 
radically different at different times, when in fact the change 
is only in a few minor characteristics; these changes, however, 
without analysis and careful examination, to them at least, seem 
to be very pronounced and fundamental. As a matter of fact, 
two opposite writing habits do not co-exist. Writing may be 
purposely disguised but even then not often with success, and 
this being true it is not reasonable to suppose that unconscious, 
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natural writing is likely to show fundamental conflicting habits. 
It does not. 

Most writers know but little about their own writing and 
would be almost wholly incapable of describing it orally with no 
means at hand to illustrate it. The average person cannot even 
tell the style or design of most of the letters used without making 
them, and would be unable to point out and describe the many 
personal peculiarities in his own writing that are described in 
this book in the chapters on simulated forgeries and anonymous 
letters. 

To ask one who has made no study of the subject to change 
offhand all these fixed and unconscious habits is like asking 
one who speaks broken English to drop his foreign accent at 
once. It cannot be done, because one cannct avoid that which he 
cannot see; he cannot omit that which he does not know he 
possesses and cannot successfully imitate that which he cannot 
properly interpret. 

Fundamental differences or changes in style or design of 
letters are sometimes wholly attributed to changed conditions 
entirely inconsistent with the result shown. For example, a 
carefully drawn signature showing retouching and the most 
careful attention to details, in one case was excused and apolo- 
gized for by saying ‘‘it was written with a pen with one nib 
broken, on the corrugated surface of a book, with mixed ink, and 
with the writer seated in a rocking chair’’. Even these excuses, 
however, were not sufficient, for in an able opinion that has been 
widely quoted the learned surrogate delared the signature to be 
an unmistakable forgery.’ 

Many important questioned documents purport to have been 
executed by old people, and the question of eyesight must be 
considered. The attempt is sometimes made to explain away 
unusual features by saying that the light was poor or that spec- 
tacles were forgotten. And in these very cases the writing 
sometimes shows careful retracing, or repairing, of fine lines 
perhaps less than one one-hundredth of an inch in width, an 


1Matter of Burtis, 43 Misc. Reports (N. Y.) 437, 89 N. Y. S. 441, 1904. 
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act which would have been clearly impossible for the alleged 
writer to perform even with the aid of the absent spectacles. 
These attempted explanations are examples of those ingenious 
but incredible excuses referred to in the footnote at the begin- 
ning of this chapter. 

The signature illustrated in Figure 23, it was alleged, was 
written by an old man with trembling hand and poor eyesight 
but it was carefully retouched in twelve places. Six witnesses 
testified they saw it signed but, after its qualities were shown 
by enlarged photographs, a jury decided it was not genuine. 

Genuine signatures written under these unusual conditions, 
by one who could not see well, will usually show unmistakable 
evidences of the fact; they will not usually be in just the right 
position and on the line, and often are disconnected and broken 
and show a carelessness and unfinished condition wholly incon- 
sistent with the results that naturally grow out of the condi- 
tions surrounding the act of forgery. 

The erratic or the fixed character of a particular handwriting 
is a personal characteristic, however, that must always itself be 
considered in each case, and the same degree of divergence must 
be differently interpreted under different conditions depending 
entirely upon the actual habits of the writer whose writing 
is in question. 

This slight—or with some writers more pronounced—diver- 
gence in standard writing, in size, proportions and the degree 
of care given to certain frequently occurring words, often is a 
most forceful and convincing means of showing that a whole 
disputed document containing considerable matter is not genuine 
but a careful, studied, unnatural simulation. As discussed more 
fully in the chapter on proving genuineness, such a document 
will almost certainly not contain the careless divergences and 
modifications that are shown in genuine writings of any con- 
siderable length. : 

Individual words may be imitated or traced with con- 
siderable accuracy but it is quite probable that several slightly 
modified models for the same word will not be discovered and 
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imitated, and the result often is that repeated words in an imita- 
tion are, in their uniformity, similar to rubber-stamp impres- 
sions. In comparing a document of this character with a stand- 
ard all the similar words from the document in question and the 
same words from the standard writing should be grouped in 
the order in which they occur, and carefully compared. 

There is about genuine writing that which proclaims it as 
genuine and one of the things easily recognized and under- 
stood is that careless abandon and indifference that shows 
the writing to be the result of a habit and not the conscious 
following of a copy. Freedom, carelessness, speed, illegibility, 
and reasonable variation, are always earmarks of genuineness 
as the opposite conditions are the earmarks of forgery. 

As referred to briefly in discussing variation in standard 
writing, the slow, simulated, unnatural and generally divergent 
character of a forged signature is sometimes attributed entirely 
to the fact that being attached to an important document it was 
therefore written with unusual care and deliberation which, it is 
urged, satisfactorily accounts for the divergence. 

Naturally, those who seek to profit by a fraudulent writing 
offer all kinds of excuses for its shortcomings and this is one of 
the most popular. It is claimed that the importance of the docu- 
ment led the writer to write a signature differing in fundamental 
ways from any other writing he ever penned. The best answer 
to this contention is, of course, the bringing forward of other 
signatures to important documents as standards; but this is not 
always possible and it is necessary to consider more fully this 
phase of disputed writing. 

Investigation shows that with the average writer a five dollar 
check or a five hundred dollar check carry the same quality of 
signature, but in a few cases conditions may change the char- 
acter of writing, especially with those with whom writing is an 
unusual act, or who, through age or disease, write with great 
difficulty and hesitation. With those last named undue attention 
to the writing process or intense realization of the importance 
of doing it well may render it nearly, or quite, impossible to 
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write at all, and if writing is produced under these conditions it 
necessarily will be erratic and broken and show more than the 
usual lack of muscular control. 

These results, however, differ fundamentally from the diver- 
gences from normal writing in the usual forgery, which is not 
likely to be decrepit and incomplete but too careful, too perfect, 
too conventional, and not the natural product of an unskilled 
hand writing with difficulty. Experience demonstrates that the 
forger does not dare to write so poorly and in so broken and 
distorted a manner as results when one who writes with difficulty 
writes also under strain or excitement.’ 

The correct interpretation of divergence is therefore necessary 
in the intelligent examination of a disputed signature and if 
one is not qualified to do this interpreting he is not qualified to 
give an opinion on the subject. 

The explanations and excuses for the condition of disputed 
documents, the delay in their appearance, and the details regard- 
ing their discovery, as related in the law reports, would make a 
large and interesting book and would show many surprisingly 
similar stories. A favorite hiding place for these discovered 
papers, which apparently gives a quality of sanctity to the 
documents, is in old Bibles. It has been claimed that they were 
found under carpets, under a beehive, sewed in the lining of old 
clothes, buried in earthen pots in a garden, or concealed in old 
unused fireplaces. In the Fleming case in Pittsburgh, illustrated 
in Figure 188, one of the two ‘‘foundling’’ wills was alleged to 


1We are not always sure that our 
functions run best when we concentrate 
our effort on them and turn the full light 
of attention on the details. We may 
speak fluently, but the moment we begin 
to give attention to the special move- 
ments of our lips and of our tongue in 
speaking and make a special effort to 
produce the movements correctly, we the 
badly hampered.—Prof. Hugo Miinster- 
berg, in ‘‘On the Witness Stand.’’ 1908. 

So long as the manner and degree of 
the conscious direction of our actions 
may vary, it follows that such direction 
may be wisely or unwisely, helpfully or 


disturbingly applied. And, as usual, the 
deviations from the normal status, par- 
ticularly under the influence of emo- 
tional susceptibility, offer the most ready 
illustrations of this sensitive equilibrium. 
The most common of these is the 
irrelevant interference of the higher 
center with the routine activity of the 
lower. For it is true that, 
even where consciousness does not 80 
decidedly impede the desired result, it 
modifies and makes unnatural activities 
which, when performed unawares, are 
performed the best.—The Subconscious, 
by Joseph Jastrow, 1906, p. 25. 
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have been discovered tucked away in an old fireplace and the 
other was found, so the story goes, in a heap of rubbish on fire 
in a yard where a passing truckman stopped to light a cigarette 
and rescued the partly burned important will. 

Another story relates how an old Mexican woman came out 
of a dug-out down in New Mexico and gave to a passing stranger 
a $400,000 contract that a stranger had left with her. In an- 
other case it was claimed that a passer-by saw a rat run under 
a board in an old house down in Arkinsaw and in endeavoring 
to catch the rat by pulling off the board he found a valuable 
will. A comparison of these stories and their resemblances 
to each other and their inherent improbabilities often leads one 


‘‘to smell a rat’’ in many of these strange cases.’ 


1In re Creger’s Estate (Okla. Supr. 
Ct.), 274 Pae. 30 (1929). 

‘But this expert and opinion eyi- 
dence must always bear the qualification 
given it as a result of recent scientific 
investigation, as is well stated in Mr. 
Osborn’s ‘Problem of Proof’, p. 322. 

‘¢ ¢ An editorial on this particular case 
{Baird vs. Shaffer, 168 Pac. 836], by 
Mr. W. A. Shumaker, in ‘‘Law Notes’’, 
Vol. XXI, No. 11, states: ‘‘From this 
recognition of the possibilities of an 
expert examination has grown up what 
may be now regarded as the prevailing 
rule, that the testimony of a handwriting 
expert will be given weight according 
to the reasons which he adduces in sup- 
port of it. As was said in Gordon’s 
Case, 50.-N. J..Eq. 397, -26 A. 268: 
‘Handwriting is an art concerning which 
correctness of opinion is susceptible of 
demonstration, and I am fully convinced 
that the value of the opinion of every 
handwriting expert as evidence must 
depend upon the clearness with which 
the expert demonstrates its correctness. 
The experts have proved themselves fully 
able to meet the demands of this rule.’ 
(End of quotation. Italics ours.) 

‘‘The testimony and _ circumstances 
we have outlined in this opinion, we 
think completely and overwhelmingly 


overturn the opinion evidence offered in 
support of the will. 

‘“This is the second time that this 
case has been before this court for re- 
view. In this connection a statement 
by the above-named author, Mr. Osborn, 
in speaking of how these holographic 
wills and odd wills find their way into 
the courts, and the vigor with which 
they are prosecuted, is to some extent 
appropriate here: 

Oe ee Strange to say, these cases 
go on repeating each other all over the 
land and are being soberly tried from 
day to day, and, sad to say, by the aid 
of perjury and prejudice, and the old 
restrictive procedure in some courts, and 
also in some measure because of the 
strange credulity of certain members of 
the legal profession, some of the ‘‘rat’s- 
nest’’, ‘‘dog-meat’’ wills are probated. 
The stories are not received with peals 
of laughter, as might be expected, but 
are listened to without a smile.’ Osborn’s 
‘Problem of Proof’, pp. 35, 36. 

‘““We are convinced that some other 
person than Mr. Creger wrote this pur- 
ported will; and therefore the judgment 
of the trial court is hereby reversed, 
with directions to enter judgment deny- 
ing probate to this instrument.’’ 
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VARIETY OF FORMS IN HANDWRITING AND MATHEMATICAL 
CALCULATIONS APPLIED TO QUESTIONED DOCUMENTS. 


It should not be understood 
that the attempt has here been 
made to describe or to illustrate 
all of the varieties of handwriting 
forms and all the thousands of 
elements, qualities and charac- 
teristics of handwriting. The 
task would be an impossible one. 

There is shown in Figure 129 
seven words from envelope ad- 
dresses showing the strange and 
unaccountable variation in hand- 
writing. They are all natural 
handwritings, the outgrowth of 
systems, teaching, conditions, 
use and personality. In one the 
capital letter ‘‘O’’ is made the 
~ way the clock hands go and two 
small ‘‘o’s’’ are made the same 
way. It is all forceful, vigorous, 
highly developed writing. 

The illustrations shown in 
these chapters are presented as 
representative examples to make 
clearer the discussion of the vari- 
ous topics. Not one of these 
peculiar letters or words was 
purposely written as an illus- 
tration, but all are taken from actual business writing. These 
various grouped and single exhibits do something to show the 
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Fig. 129.—Form Variation. 
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Fig. 131.—Personal Pronouns of Various Shapes and Sizes. : 


almost unbelievable range of variation in handwriting. Numer- 
ous available specimens could not be used for want of space and 
in some cases it was impossible to reproduce the extended and 
tangled masses of grotesque forms. 

Only a small proportion of the vast variety of forms in writ- 
ing can be accounted for by tracing them back to a parent 
system. Thousands of these characteristics are individual 
inventions and developments. This curious and unaccountable 
variation is of course what gives to handwriting its highly dis- 
tinctive individuality, and it is undoubtedly true that every 
developed and mature handwriting shows peculiarities which, in 
combination of all the various characters and their modifica- 
tions, cannot be exactly duplicated in the writing of any other 
person. It is lke the mysterious variation in human per- 
sonality which, by a slight differentiation in features, 
proportions, complexion and size, individualizes the 
millions of the human family. Look at the vast 
crowd; all similar yet all different! 

Even the most careful study and 
analysis fails to discover how it is 
possible for all this variety in 
handwriting to be pro- 
duced, especially when 

















Fig. 132.—Variations 
of the form and 
Crossings of 





220 QUESTIONED DOCUMENTS. 


sign, (2) size, 


variety in de- 
sign of a group 





Fig. 133.—Wide and Narrow 
Turns in Writing Systems. of letters; the 


awkward and 
artistic, the legible and illegible, the 
fanciful and the prosaic, the wide and 
the narrow, the long and the short, the 
round and the angular, the big and the 
little, it seems impossible that another 
variation could be made, and then we 
come upon still another, different from 
all the rest! 

We look at a peculiar form and are 
inclined to wonder why anyone for any 
reason would make a letter like that, 
and other observers perhaps look at ours 
and think the same thing.’ It is in- 
teresting to examine the examples illus- 
trated and try to imagine what the 
varied conditions were that produced 

the curious results shown. In a study 
1 As the good old Quaker lady said to her husband, 


‘Everybody is queer but me and thee and sometimes, 
dear, thee is a little queer.’? 





it is considered that variety is not 
sought for by the average writer; he 
writes as he does without any set pur- 
pose to produce a certain result. 

In examining a collection of speci- 
mens of handwriting certain conspicu- 
ous variations at once attract our 
attention. Some of these are: (1) de- 
(3) proportions, (4) 
slant, (5) shading, (6) vigor, (7) angu- 
larity, (8) roundness, (9) artistic 
quality, (10) direction of stroke. 

When we observe the bewildering 


Fig. 134.—Broad Curves and 
Sharp Angles. 
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of design of any of the letters illustrated it is interesting first to 
see if the observer’s own letter appears in the collection. It 
may not be there. 

Observe the curiosities among 
the ‘‘t’’ crossings illustrated. 
Probably no stroke in writing is 
so clear an index of vigor and 
some other personal qualities as 
the ‘‘t’’ crossing, and if every 
element of writing were as elo- 
quent, graphology would have a 
more definite and accurate story 
to tell. As evidence of individu- 
ality a study of the ‘‘t’’ crossings 
in the words ‘‘the’’ and ‘‘that’’ 
and also those shown in a later 
chapter in Figure —, is of pe- 
culiar interest. They should be 
examined with special reference 
to design, direction, curvature, 
slant, position, length, and 
shading. 

The differences in size, pro- 
portions, slant and shading in the 
capital ‘‘K’s’’, Figure 135, at once 
attract attention, and the shape, 
size and direction of the connect- 
ing loop between the upper and 
lower parts of the letter show 
peculiar variations. 

In a study of the various capi- 
tal letters, in addition to the 
points specified above, observe 
the different places and directions 
of the beginning and finishing 
strokes, also the width of letters 


Fig. 135.—Variety of Forms. 
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Fig. 136.—Twenty-seven ‘‘of’s’’. 


compared with the 
height. In artistie 
quality the letters 
range from those 
that are crude and 
clumsy to those 
that are harmoni- 
ous and pleasing. 
On the question of 
vigor there is wide 
scope; some point 
to hesitating and 
uncertain muscles 
and others suggest 
trained gymnasts. 
There also are cer- 
tain freakish forms 
that grow out of 


affectation or point to peculiar or freakish minds. 
The illustrations ‘‘the’’, ‘‘of’’, and ‘‘that’’ afford an excellent 
opportunity to compare the nine variations specified above, and 





Fig. 137.—Long and Short, Shaded and Light, Curved and-Straight, Slanting, 
Vertical and Horizontal ‘‘t’’ Crossings. 
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Fig. 138.—Twenty-four Styles of ‘‘the’’. 


many others besides the ‘‘t’’ crossings. The variation in size 
is notable and unaccountable. 
In the words and letters illustrated we see the ancient and the 





Fig. 139.—Roundness (Above), and Angularity (Below). 
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modern style, the big and the little, the plain and the flourished, 
the light and the shaded, the artistic and the awkward, and yet 
each the natural handwriting of someone. 

In view of the peculiar and divergent habits shown in these 
illustrations, which include only a few characters, it is easy to 
understand why it is so difficult for these various writers to 
duplicate each other’s work and at the same time exclude their 
own individualities. 

A fundamental variation that deserves special attention in an 
analysis of writing (Fig. 184) is that of angularity or round- 
ness, especially in the small letters. The connections between 
the various strokes vary from very acute angles to broad curved 
connections that represent ares of circles. 

There are shown in Fig. 133 four different systems of writ- 
ing which illustrate the wide variation in this matter of connec- 
tions between strokes. The first specimen, numbered 2, is the 
old round hand, the second, numbered 3, is the Spencerian, the 
third, numbered 1, is the modern vertical, and the last the angu- 
lar system. Any considerable collection of American writing 
will show examples of all four styles. From the character of 
these connections alone writing can be classified into at least 
three well defined divisions: (1) circular, (2) oblong or 
elliptical, (3) angular. ; 

A very slight change in the nature of these angles changes the 
whole appearance of a writing in a very pronounced way; the 
spacing and compactness are at once changed and the speed is 
also in a measure governed by the width of the angles between 
the strokes. Slow writing usually shows rounded connections, 
while speed always tends to narrow the width of angles. Many | 
of these varied characteristics are as unknown to the average 
writer as the number of ridges on the bottom of his feet, and 
these are the features of writing that most successfully baffle 
disguise and expose forgery; one cannot easily discard that 
which he does not know he possesses, nor imitate successfully 
that which he does not see. 
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The principle underlying the identi- 
fication of a handwriting is the same as 
that by which anything with a great 
number of possible variations is identi- 
fied as belonging to a certain class or 
being a particular thing. It is first 
necessary to establish the standard, and 
then identity or difference is shown by 
a careful comparison of all elements, 
features or characteristics which, all 
together, constitute the basis for a con- 
clusion. The force of the conclusion is 
naturally governed by the number and 
significance of the points under con- 
sideration, ranging from a mere conjec- 
ture up to moral certainty. 

There are many close analogies be- 
tween the identification of an individual 
by bodily characteristics and the identi- 
fication of a handwriting by examination 
of its various elements. As we know, in 
some instances identification is practi- 
cally certain but in others only probable, 
or there may not be sufficient basis for 
any opinion. 

If an individual is sought who is 
definitely described as follows: (1) ex- 





Fig. 140.—Seventeen 
ce Co sg ’ 2. 


actly five feet eleven and one-fourth inches in height, (2) blue 
eyes, (3) brown hair, and in addition has (4) lost his left 
thumb, and (5) the lower part of his right ear, and has (6) a 
mole on his left temple one-half inch in diameter, and (7) 
a tattooed anchor on the back of his left hand, and (8) a 
narrow scar five inches long on his right forearm, and an indi- 
vidual is found who exactly matches these eight points of 
identity, we say without hesitation that we have undoubtedly 


found the man described. 
15 
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We promptly conclude on these eight points alone, and no 
doubt accurately, that this man differs from all the other millions 
of men on the earth. Theoretically there may be other such men, 
but we say confidently that it is so strongly against common 
sense and all experience to expect it that it is practically 
impossible.* 

This problem is capable of a mathematical solution if we can 
agree on the basis for the calculation. It is possible to show 
mathematically how vastly improbable it would be for these 
eight separate points of identity to coincide in two individuals. 
We must first determine how often, or rather how seldom, each 
feature will be found separately and then, by a mathematical 
formula, as fixed as the multiplication table, we determine how 
often coincidence of all the features may be expected. 

This formula, given by Professor Simon Newcomb, is as fol- 
lows: ‘*The probability of concurrence of all the events is equal 
to the continued product of the probabilities of all the separate 
events.’’ If one thing will occur once in twenty times and 
another once in twenty, the probability of the two occurring in 
conjunction is represented by the fraction which is the product 
of one-twentieth and one-twentieth, or one four-hundredth. 

For the purpose of showing the practical impossibility of 
these eight personal features all being exactly duplicated in two 
individuals we can make so small the fraction representing how 
frequently each point may be found that it is certainly less than 
the fact and ought to be promptly granted. For number one, the 


1It is a surprise to most people to know 


the measurements and descriptions so 
that in the Bertillon system of measure- 


that out of thousands on file it is possible 


ments by means of which criminals are 
identified, only eleven measurements are 
made. By these few measurements 
accurately made and a general descrip- 
tion of the individual any one of hun- 
dreds of thousands can be positively iden- 
tified. Experience has shown that the 
probability of these few characteristics 
exactly combining in two individuals is 
so remote that it is perfectly safe to 
assume that it is impossible. A necessary 
part of the system is the classification of 


to find the measurements of an individual 
under suspicion who has already been 
measured. 

The measurements are: (1) height, 
(2) stretch from finger tips to finger tips, 
(3) trunk or height sitting, (4) head 
length, (5) head width, (6) cheek width, 
(7) right ear length, (8) left foot length, 
(9) left middle finger length, (10) left 
little finger length, (11) left eubit or 
forearm. 
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exact height, we will say that in every ten men we shall find one 
who exactly measures as therein described, of the second—eye 
eolor—one in three, of the third one in four, and of the remain- 
ing five points we will say that out of every two hundred men 
one will be found precisely answering one of each of the peculiar 
descriptions specified, although for some of these accidental and 
unusual features more than one in ten thousand would certainly 
be too many to expect. 

We now have our separate events represented by eight frac- 
tions, one-third, one-fourth, one-tenth, and five fractions each 
of one two-hundredth. Now, assuming that our problem is to 
determine how frequently all these peculiarities and elements 
that have accidentally combined in this one individual would be 
likely to be exactly duplicated in another individual, we find by 
applying Professor Newcomb’s rule that the continued product 
or the mathematical probability is one in thirty-eight trillions 
and four hundred billions (38,400,000,000,000), or something 
more than thirty thousand times the total population of the 
globe, and we naturally conclude that if we find an individual 
who exactly answers the description that we have found the 
man, and that there is not another man who has had all the same 
things happen to him. 

To say that such remote and shadowy events as that repre- 
sented by the fraction named are practically impossible conveys 
a more accurate impression to the mind than to say that they 
are remotely probable. Mathematically speaking such a frac- 
tion is certainly a ‘‘negligible quantity’’. 

Any one of thousands of different things may happen to one 
individual, and thus he becomes the definite combination of a 
few of the thousands of things that might have marked him. 
The improbability of a definite combination arises from a speci- 
fication of the certain few that are to occur and the exclusion 
of all the others that might have occurred. 

It is well understood that certain personal characteristics are 
vastly more significant than others as indicating identity, and 
the same is true of handwriting characteristics. Naturally those 


228 QUESTIONED DOCUMENTS. 


things most unusual, abnormal or, with an individual, that are 
accidental are more significant than those that are general and 
usual, although here again the large number of the separate 
‘‘events’’ of a low fraction may render it exceedingly improb- 
able that they will all unite at one time. Scars and deformities 
in personal features are exactly paralleled in handwriting by 
habitual mutilations, abbreviations, and personal inventions and 
peculiarities, which in number in all their possible combinations 
go up into the thousands. 

It is sometimes contended, by those whose interests make such 
contention necessary, not only that two handwritings might be 
exactly alike, but that such an event would not be at all unusual 
or unexpected. It is plausibly argued that thousands learn the 
same system and that the natural result is identity. Without 
investigation this may seem to be true but the facts show that it 
is not. If those who are taught were all physically and mentally 
identical to begin with, then the result might be more nearly 
uniform. 

Any system of writing, as we have seen, puts its impress upon 
a class of writers, but such impress does not by any means pro- 
duce a slavish uniformity, as anyone knows who examines the 
subject even in a superficial manner. Variation begins as soon. 
as writing begins and continues till each writer writes in the 
way that seems best and easiest to him. Only young school chil- 
dren write with comparative uniformity because they have never 
used writing in a practical way, but even they do not learn to 
write exactly alike. | 

Even in school as soon as writing begins to be used for any 
other purpose than to learn it, variation at once begins and any 
teacher knows how impossible it is to get an adult class all to 
write alike even when they are attempting to do so. Out of 
school, as soon as writing begins to be used in a practical way, 
development at once begins. The failure of the new vertical 
system of writing began when it came to be developed outside 
of school in a practical way and was soon discarded because of 
its slowness and its usual degeneration under speed require- 
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ments. It answered school requirements quite well but not the 
necessities of the business world where it soon was greatly 
modified. There were individual writers who learned finally to 
write it in a connected manner and in individual cases developed 
out of it a practical and in some instances a highly artistic 
handwriting. 

What we find in the examination of actual writing is the result 
shown in the illustrations in this chapter; that is, a pronounced 
and unaccountable variation. We see at once that identity in all 
the characters in two complete adult developed writings is so 
remote a possibility as to be practically impossible. The amount 
of writing must necessarily always be considered, but total 
coincidence of all characters is so remote that even identity of 
a small amount of writing is very improbable. 

Let us see just what a proposition it is to expect complete 
identity in two handwritings. We must imagine groups of the 
variations of each of the eighty or more characters found in 
English seript with from a dozen to a hundred or more varia- 
tions in each group. Now, we take one of the capital ‘‘I’s’’ from 
the groups, one ‘‘t’’ crossing, one ‘‘Co.’’, and one ‘‘of’’, ‘‘the’’ 
and ‘‘that’’, and so on through all the eighty characters and 
words until we have a complete set. Then we must select a 
group of occasional letters and variations until we have exempli- 
fied a complete handwriting. 

The proposition now is to go out and find a writer who will 
duplicate in his writing every one of these selected character- 
istics. The improbability is so remote that we say at once, 
without investigation, that it cannot be done. Even if the 
probability of making a particular form in each group were as 
low as one-fifth, to have this combined on the same ratio with a 
particular form in all the other groups would make a probability 
represented by a fraction with one for a numerator and the 
eightieth power of five as a denominator. The number, the 
probability, or rather the improbability, is too stupendous even 
to write. 

The same problem may be stated in another way. We will say 
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that movement or manner of writing will be represented by the 
fraction one-half; that is to say that all writers write in one of 
only two possible styles of movement, and let pen position, slant, 
shading, size, and alignment each be represented by the fraction 
one-half. The various letters, characters, abbreviations and pen 
marks in English writing are more than eighty in number, with 
scores of variations and modifications of each style which, when 
taken all together in the great variety of handwritings, are 
numbered by the thousand. 

We will assume that all characters except forty will be made 
exactly alike, and that those forty will each have but one pos- 
sible modification of one kind in one direction instead of many 
as is the fact. We now have as representing our separate 
‘fevents’’ forty-six fractions each of one-half, and the question * 
to determine is how frequently will this group or any other par- 
ticular selected group of varying forms and habits, all combine 
in another handwriting. Applying the Newcomb rule again, we 
find that even on this low basis the mathematical probability of 
two complete handwritings being identical is one in something 
more than sixty-eight trillions (68,000,000,000,000). 

It is, of course, true that hardly in any investigation will all 
the characters of a handwriting enter into any inquiry, but by 
reference to the particulars enumerated for examination in the 
chapters on Simulated Forgeries and Anonymous Letters it will 
readily appear what an extended basis for calculation there is 
in connection with the examination of the various elements, 
features and characteristics of even a single signature. 

One of the favorite defenses of forgery is the argument that 
the numerous damaging divergences in a disputed signature, 
which in combination are highly significant as evidence that it 
is not genuine, can each be found separately in one signature 
out of a great number of genuine signatures, and that this proves 
that the disputed signature is genuine. Even if they could be 
found, this would not be proof of genuineness. The incompetent 
or the insincere witness, or the advocate who is defending forg- 
ery, will often laboriously seek out these separated and only 
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partially exemplified qualities, and then argue that the disputed 
signature and the genuine writing are just alike. 

This reasoning would be exactly paralleled if proof of per- 
sonal identity was denied because from a thousand, or ten thou- 
sand, individuals each of the points of resemblance which served 
to identify a certain individual, could be found in different 
individuals. Identity of any kind cannot of course be disproved 
by this method. 

This erroneous contention ignores the controlling principle, 
heretofore stated, that in any identification—of a man or a 
thing—that it is the combination of measurements, marks and 
sears, and of general qualities, features and characteristics, that 
all together serve to prove identity. One or two, or possibly 
three, peculiar marks might coincide in two individuals, but 
there comes a point where common sense says it is unreasonable 
to say that all these various things would accidentally happen 
to one individual in exactly the same way. Our common judg- 
ments in a great many things have a mathematical basis whether 
we recognize it or not; our best judgment based on experience 
leads us to say a thing is too improbable to happen in an 
ordinary world. 

Fraudulent and questioned writing may be roughly divided 
into two general classes. The first is forged or simulated writ- 
ing in which the attempt is made to discard one’s own writing 
habits and assume the exact writing personality of another. 
The second class of writings are those that are disguised and in 
which the writer seeks to hide his own personality without 
adopting that of another. Mathematical calculations may be 
employed with either class of writings to show difference or 
identity, whichever the fact may be. 

A forger who seeks to abandon his own writing personality, 
which is exceedingly difficult if not impossible, and at the same 
time assumes that of another,—which is still more difficult,— 
will almost certainly fall short of perfection by errors in both of 
these particulars. Errors of commission consist in putting in 
what is not usual and habitual and, as has been pointed out, 
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even though it may be possible to find in a sufficient amount of 
standard writing separate approximate examples of every un- 
usual characteristic appearing in a questioned signature, those 
individual characteristics may be so rare that the combination 
of all of them in one signature is so improbable as to amount to 
very strong evidence of forgery." 

If among other indications of a lack of genuineness we find 
six distinctive and unusual form characteristics in a single sig- 
nature, each of which it is claimed appears partly exemplified 
once in one hundred and fifty genuine signatures, but never with 
two in the same signature, what is the mathematical likelihood 
on this basis of all of them appearing in one signature? We 
have as the separate events six fractions of one one-hundred- 
and-fiftieth (1/150), and we find on this basis that the mathe- 
matical probability of just these unusual characteristics all 
appearing together in one signature is only once in several 
thousands of millions. 

Assuming that the premises are correct, such improbability is 
certainly evidence on this question. The proper answer to the 
inquiry whether the production of two such signatures on the 
same day or even in succession is possible, would be that it would 
be practically impossible although theoretically it might be 


1Charles Reade in a supplementary 
volume of his works ‘‘ Readiana’’, under 
the title ‘‘The Doctrine of Coinci- 
dences’’, discusses at some considerable 
length this subject of the improbability 
of coincidences in a most interesting way. 
A few sentences are quoted: 

‘“T speak within bounds when I say 
that a genuine double coincidence, proved 
beyond doubt, is not twice, but two 
hundred times, as strong, as one coin- 
cidence, and that a genuine treble co- 
incidence is many thousand times as 
strong as one such coincidence. But when 
we get a five-fold coincidence, real and 
proved, it is a million to one against all 
these honest circumstances having com- 
bined to deceive us. As for a seven-fold 
coincidence, not manipulated, nor merely 
alleged, but fully proved, does either 


history, science, literature, or crime offer 
one example of its ever misleading the 
human mind? Why, the very existence 
of seven independent and undisputed co- 
incidences, all pointing to one conclusion, 
is a rarity so great, that, in all my 
reading, I hardly know where to find 
an example of it except in the defense 
that baffled this claimant [Arthur Orton 
in Roger Tichborne case] At Nisi 
PLUS aie ae 

‘‘There are remarkable coincidences 
between the spelling and the handwriting 
of the claimant and Arthur Orton. This 
is a part of the subject I cannot prop- 
erly do justice to. .. . . DD reftersthe 
candid reader to the masterly dissection 
of handwriting that took place at the 
last trial and the Chief Justice’s most 
careful analysis of it.’?’ 
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remotely possible. Those on the wrong side of a case may be 
obliged to base a hope on very small fractions. 

Mathematical calculations have special application in the 
examination of traced forgeries where the model signature is 
found or where companion forgeries are produced which were 
made from the same model. This question is further discussed 
in the chapter on Traced Forgeries. 

In considering this subject it should all the time be kept in 
mind that many fallacious arguments are based on what are 
supposed to be statistics, and while it is said that figures will 
not lie, it is also correctly and sententiously said that liars will 
figure. A calculation is like an argument in that if the premises 
are wrong the result will be wrong. As with all calculations, it 
is essential that the basis for a calculation that is presented in 
evidence be absolutely correct; that the correctness of the 
premises be beyond question. 

It may be difficult in any case to formulate or to agree as to 
the proper basis for a calculation to be put into formal testi- 
mony, and of course the application of mathematics to evidence 
should not be attempted by the incompetent. It is necessarily 
improper to base any calculations on either an assumed or super- 
ficial basis and this class of evidence, if presented at all, should 
be presented with extreme caution and based only on proved 
data of sufficient amount. The underlying, correct principles of 
mathematics cannot, however, be denied and often can be pre- 
sented and applied most effectively by analogy in argument to 
show why we believe or do not believe certain things. 

The definite principles of mathematics may thus help by put- 
ting into a legal argument a certain definiteness that it often 
needs. Advocacy is strongly inclined to contend that if a thing 
is only theoretically possible, down to a millionth of a millionth, 
then the matter is worthy of the most serious attention in a 
court of law if nowhere else on earth. There is no ‘‘negligible 
trace’’ in the chemistry of many advocates. The claim that 
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there is even a trace is brought right out to the front and not 
only not neglected but vigorously exploited.’ | 

A degree of belief is often asked for in court that is not asked 
for anywhere else in the affairs of men. There is even a tend- 
ency in the law to confuse the noble word judicial, meaning 
impartial or unprejudiced, with the idea that judicial means easy 
of belief. One is not judicially minded because he has developed 
a credulity that makes it possible to believe easily, or rather, 
makes it possible to ask another to believe easily. 

Strange as it may seem, credulity is probably more highly 
developed in a considerable section of the legal profession than 
in any other human group. There are contending advocates who 
actually seem to have learned partly to believe what they so 
strenuously have attempted to get others to believe. Their 
minds become warped and they are the unconscious victims of 
their own false logic. In marble halls where justice is supposed 
to be administered the most incredible ‘‘cock-and-bull’’ stories 
are sometimes heard without a smile that should be the cause 
either of pain or of merriment to all sane and fair-minded 
hearers. 

These various discussions will not serve the purpose for which 
they are intended unless they can in some measure be applied to 
a concrete problem, and this application also deserves some 
consideration here. 

Evidence based on the discussion in this and the immediately 
preceding chapters regarding the various qualities in handwrit- 
ing indicating genuineness or lack of genuineness and their 
application to a disputed document problem is of course of little 
value to the blind and may not be understood by the mentally 


1One of the acquirements of the in this field he apparently has so 


typical defense attorney, or the attorney 
who is usually against the facts, is his 
surprising ingenuity in the invention of 
all kinds of excuses. Nor is he altogether 
insincere in some of these incredible 
contentions for, by his continuous efforts 


developed, or warped, his credulity that 
he actually at least partly believes that 
some of his startling contentions may be 
true. It is surprising what can be done 
to the human mind by long continued 
effort. 
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dull or the indifferent, and may not influence the prejudiced who 
often either try not to see or attempt to see incorrectly. In 
order to prove a thing it often is necessary carefully to con- 
sider the contents and exact condition of the mind appealed to 
as well as the evidence and argument presented. 

There are of course those who are asked to listen to evidence 
on some of these questions who are intellectually incapable of 
understanding and solving the problems no matter how clearly 
and correctly the facts are presented. When trials at law are 
scientific proceedings no one will be permitted to decide a ques- 
tion who manifestly is not qualified. Im many instances the 
witness and the attorney who are endeavoring to prove the facts 
are compelled earnestly to hope that the intelligent and qualified 
members of a jury will control a final decision, but the unin- 
telligent hearers who are asked to decide are the main reliance of 
the attorney and his witnesses who are endeavoring to prevent 
proof and who aim to confuse and mislead. Without the incom- 
petent and prejudiced as arbiters there are those who could 
hardly practice law with reasonable hope of success. 

Conviction of an entirely unwilling mind cannot of course be 
forced but the indifferent and the mildly prejudiced may almost 
be compelled to recognize and act upon certain facts if they are 
made sufficiently clear and obvious. Clearness of explanation 
and physical illustration are therefore especially necessary 
when it is actually known or even surmised that indifference and 
prejudice must be overcome. 

The qualified and tactful student of persuasion does not of 
course attempt to cram an idea into a sceptical or prejudiced 
mind but in a skilful and appealing way presents the evidence 
so clearly and so logically that the hearer is thus led to consider 
the evidence itself instead of the opinion of the one who is pre- 
senting it. A knowledge of the governing principles of per- 
suasion, by witness and by attorney, often may be as necessary 
as the most thorough technical knowledge if hearers are to be 
led to reach a correct conclusion. 
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There have been and still may be, not witnesses alone but 
lawyers who attempt to lead others to their point of view, who 
much need to study and to analyze, not more law, but more 
speeches like that of Antony over the dead body of Caesar, or 
some of the simple but subtle and masterly words of shrewd 
old Ben Franklin, who was a master of the fine art of persuasion. 

An important phase of skilful persuasion is the substitution, 
in the mind of the hearer, of ideas for personality. The lawyer 
or the preacher who is relating incidents in his early life, or 
saying how ‘‘it appears to him”’ is probably not leading his 
hearers either to a correct view of the facts or to a better life 
in this world. When the bulky—and perhaps self-satisfied— 
speaker gets in between us and the idea he is trying to present 
we may not see the idea. Ideas that persuade are not often much 
saturated with the personality of the speaker. 

Socrates, or rather Plato, his pupil and reporter, went far into 
this field of ideas—that is Plato’s common subject—and had the 
perhaps unsurpassed ability of putting them almost into visible 
form. Anyone who deals with ideas does well to cultivate an 
intimate acquaintance with these great artists in thought. 

Technical printed language, like poetry, is better understood 
and appreciated if read aloud. Most of reading is necessarily 
silent and the eye is thus trained to gather ideas and impressions 
from printed language, but one who lives in society necessarily 
trains the ear as a means of getting ideas and more complete 
understanding of certain printed messages is received when the 
intelligence is approached through the avenue of the ear as 
well as the eye. A book of poetry or a technical book has not 
been thoroughly read until it has been read aloud. 
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THE PROCESS OF COMPARISON, OR REASONING REGARDING 
SIMILARITIES AND DIFFERENCES. 


This discussion of the principles of comparison is a topic 
that naturally has direct application to any questioned docu- 
ment problem. With the chapter treating of individual and gen- 
eral characteristics it is, however, placed here preceding the 
first chapter discussing the identification of handwriting. 

The process of comparison in any field is reasoning regarding 
similarities and differences, and necessarily the subject has an 
important place in all kinds of investigations. Errors in identi- 
fication problems are due, not only to the failure to see the out- 
side of things but to the failure to recognize their real differences 
and their fundamental similarities and to understand them and 
interpret them when they are seen. Much of what is called sci- 
ence is merely accurate classification resulting from intelligent 
observation and reasoning leading to a correct recognition of 
similarities and differences.’ 

Intimate knowledge of things is necessary before certain re- 
semblances and variations can be distinguished and the farther 
we can extend classification the more we know of any subject, 
and the less we know the more things there are that are just 
alike to us. 

In the investigation of any questioned document problem the 
vital part of the process is this matter of comparison, and this' 
is not the simple operation that it may at first appear to be. 
Bain says, as quoted by William James, that the ability to recog- 
intelligent selection and estimation, with 


the solution of a problem as the con- 
trolling standard. Possession of this 


1‘*Long brooding over conditions, 
intimate contact associated with keen 
interest, thorough absorption in a multi- 


plicity of allied experiences, tend to 
bring about those judgments which we 
then call intuitive; but they are true 
judgments because they are based on 


capacity makes the difference between 
the artist and the intellectual bungler.’’ 
How We Think, by John Dewey, D. C. 
Heath & Co., Boston, 1910. 
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nize analogies is an important element of that little known 
human quality called genius. Intelligent comparison is not 
unlike the drawing of analogies. | 

As the psychologists explain it, ‘‘likeness and difference co- 
exist in all things not utterly unlike’’, so that intelligent com- 
parison for the purpose of classification must always include 
analysis and reasoning." 

The likeness may be general and simply indicate the class or 
genus, or the difference that does not differentiate may be 
merely superficial. Two American writings are strikingly alike 
when compared with Arabic, or with Chinese writing, but the 
two American writings in numerous ways may be very different 
when compared to see if they had a common origin. 

The previous chapters of this book have all led up to this 
consideration of the act of comparison which is the practical 
application of the necessary preliminary knowledge. A writing, 
or a document, should be examined, tested, and compared, hav- 
ing in mind all the various qualities, elements, features, tend- 
encies, variations, and conditions in writings and in documents 
that have heretofore been discussed. 

A simple questioned signature should thus be investigated 
with all these varied qualities under consideration, and until it 
has thus been scrutinized a signature has not really been exam- 


ined. 


1The same things, then, which arouse 
the perception of difference usually 
arouse that of resemblance also. And 
the analysis of them, so as to define 
wherein the difference and wherein the 
resemblance respectively consists, is called 
comparison. A native talent for 
perceiving analogies is reckoned by Pro- 
fessor Bain, and by others before and 
after him, as the leading fact in genius 
of every order... 

We go through the world, carrying 
on the two functions abreast, discovering 
differences in the like, and likenesses in 
the different. To abstract the ground 
of either difference or likeness (where it 
js not ultimate) demands an analysis of 
the given objects into their parts. So 


The mental background as well as the physical qualities 


that all that was said of the dependence 
of analysis upon a preliminary separate 
acquaintance with the character to be 
abstracted, and upon its having varied 
concomitants, finds a place in the psy- 
chology of resemblance as well as in 
that of difference. 

The perception of likeness is practi- 
eally very much bound up with that of 
difference. That is to say, the only 
differences we note as differences, and 
estimate quantitatively, and arrange 
along a scale, are those comparatively 
limited differences which we find between 
members of a common genus.—Prin- 
ciples of Psychology, William James, 
1890; Vol. 1, pp. 528, 529, 530, 
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of a writing must be considered and the movement back of the 
form must receive intelligent attention. System, speed, slant, 
spacing, size, and shading are the ‘‘s’’ qualities alone, and after 
all the fifty points that are outlined in the first chapter are care- 
fully considered, the examination has at least begun. There 
always are many questions to consider other than the forms of 
letters. 

As suggested elsewhere, if the investigation of the technical 
question involved in a disputed document case_is not to be 
thorough, and there is no one present who is qualified to make 
scientific comparison, then it would no doubt be safer to abandon 
that question altogether and decide the case on other issues. It 
certainly is better to have no testimony than incompetent and 
incorrect testimony. It is preferable to let the jury guess rather 
than to allow witnesses to guess and then dignify their guesses 
by calling it evidence. 

There are formal legal pronouncements which solemnly argue 
that lay witness testimony, which mostly is mere guessing, is 
especially valuable and the argument seems to be based mainly 
on the fact that the witness lived on the same street as the 
alleged writer and had actually seen the man write his name 
many years before. An opinion by a witness under these con- 
ditions, based on vague memory alone, is of course not the 
result of scientific comparison but in formal terms is properly 
described as ‘‘a mere superficial inference from inadequate 
data’’. A ‘‘superficial inference’’, in ordinary plain language, 
is a guess. 

This kind of testimony in its low degree of scientific value 
often is pretty nearly in the witchcraft class of evidence that 
never should have been given and never should have been be- 
lieved. The utter futility of asking many of these unqualified 
witnesses to examine and to compare writings is more fully 
appreciated when this complicated intellectual act of comparison 
is understood. The requirements essential for intelligent com- 
parison completely expose the futility of calling many of these 
ordinary witnesses to testify regarding a disputed writing. 

There is a common assumption that anyone who can write 
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is qualified to testify on the sitbject of disputed writing. This 
idea no doubt arose because if lands of education writing is a 
common act and one has no difficulty in recognizing the undis- 
guised and natural writing of a few writers that is frequently 
seen, and from this common and simple act the unwarranted 
assumption arises that anyone who can write and read writing 
is qualified to make comparisons and testify regarding a dis- 
puted writing. This latter problem often is a very different 
one from that of merely recognizing the ordinary and usual 
handwriting of our friends. 

The fact is that the ordinary person, without study and with- 
out experience, is not qualified to make comparison, especially 
with his memory of forms alone or even with specimens before 
him, and give formal testimony in a court of law on what may 
be a cleverly disguised, simulated, or traced handwriting. It is 
not possible under present conditions to eliminate entirely this 
class of testimony, but it always should be properly weighed and 
never should be the principal basis for a verdict. Intelligent 
lawyers and judges know this and testimony of this class should 
not be extolled in legal arguments or in legal opinions. 

An example of erroneous comparison and lack of interpreta- 
tion, sometimes required by the rulings, is the entirely fallacious 
method of proving either genuineness or lack of genuineness 
of a writing by merely pointing out either the similarities or the 
differences in usual and ordinary qualities and nothing else, 
without any analysis and reasoning whatever regarding the 
points referred to. 

An industrious witness, or even a court of review, by this 
method may find that a forgery is, in a hundred different ways, 
like a genuine signature, including the fact that it is written in 
English, begins with a capital letter, and has the same number 
of letters as the genuine signature. 

By this same method of ignoring differences and looking only 
for similarities almost any two things, not altogether unlike, 
can be proved to be the same. This is the basis of the common 
error of the incompetent witness in identifying the writing in 
anonymous letters. Similarities can always be found in two 
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writings in the same language or in two things not utterly unlike. 
Mere similarities do not necessarily prove genuineness any 
more than mere superficial differences necessarily prove lack of 
genuineness. The incompetent witness, notwithstanding this 
fact, by dependence upon similarities alone reaches the conclu- 
sion of genuineness, or by dependence upon differences alone 
reaches the conclusion of lack of genuineness. A quality of 
reasoning on this subject that is almost childish can be found 
in more than one place in indexed books bound in buckram. 

As all kinds of things are shown to be the same by significant 
similarities or different by significant differences, there arises 
the necessity of distinguishing what is significant. This is, of 
course, the essential element in a process of comparison of any 
kind and the key to the problem, and a certain amount of knowl- 
edge and a certain degree of intelligence are therefore necessary 
before intelligent comparison can be made that leads up to 
correct identification." Unfortunately there are those who testify 
in court, and others who participate in trials, who appear to be 
qualified in every way for the work they attempt to do excepting 
that they lack the ability to reason. This certainly is a quite 
serious deficiency. 

Is the signature genuine? Isa whole page of writing genuine? 
Is the typewriting genuine? Was there a change, alteration or 
substitution? Was the letter written by a particular writer? 
Is the document for any reason too recent to be genuine? Are 
divergences fundamental or superficial? Can they reasonably 
be explained? These are a few of the questions that are asked 
and, except by accident, they cannot be answered correctly except 
as the result of a correct process of comparison and of reasoning. 


1‘*To be a good judge is to have a 
sense of the relative indicative or 


tant affairs, insight, discernment. In 
part it is instinctive or inborn; but it 


signifying values of the various features 
of the perplexing situation; to know 
what to let go as of no account; what 
to eliminate as irrelevant; what to retain 
as conducive to outcome; what to 
emphasize as a clue to the difficulty. 
This power in ordinary matters we call 
knack, tact, cleverness; in more impor- 


16 


also represents the funded outcome of 
long familiarity with like operations in 
the past. Possession of this ability to 
seize what is evidential or significant 
and to let the rest go is the mark of 
the expert, the connoisseur, the judge, 
in any matter.’’ How We Think, by 
John Dewey, Boston, 1910. 
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If it is to be thorough this act of rational comparison also 
includes, not only comparison with genuine documents in hand, 
but an examination and comparison of the document with types, 
classes, and qualities of forged documents. It is not probable 
that the observer will at once recognize as such the first forgery 
that he has ever seen. A certain amount of experience is essen- 
tial in order to do anything well. 

The various general types of divergences from genuineness 
of forged documents are not very numerous and there is such 
a thing as a typical forgery of each class. One who has seen a 
hundred forgeries of various kinds can actually, or mentally, put 
them into a comparatively few classes, with here and there per- 
haps a new or unusual specimen. 

The qualified and experienced student of the subject thus 
brings to this performance of comparison, not only the document 
under examination and the exemplars or standard genuine docu- 
ments in hand, but all of his knowledge of other forged signa- 
tures and documents and of genuine documents that have been 
attacked as forgeries. This phase of comparison is inevitable 
unless one has had no experience and it is this special knowledge 
that makes of the act of comparison something more than the 
shallow performance of the novice who has never seen a forgery 
or a fraudulent document. He does not know what to look for, 
nor what to look at; he is as helpless as he would be in a labora- 
tory, or in a library, without knowledge and without experience. 
Nowhere but in a court house is it necessary to say that knowl- 
edge and experience are the basis of intelligent action in any 
field. 

A handwriting, an automobile, or a person are identified 
according to the same principles. Correct identification results 
from a combination of common qualities and individual qualities 
in sufficient number. Fiven without the serial and engine num- 
ber, a general description and a few individual dents and 
scratches, the history of which is known to the owner, are suffi- 
cient absolutely to identify an automobile from all other ma- 
chines ever made. ‘‘The man who owns one’’ that has been 
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thus dented and scratched under his own observation, if not 
as a result of his own carelessness, will not be deceived. He 
would, however, be laughed out of court, or out of the garage, 
if he attempted to prove ownership by the method sometimes 
employed in court to prove the genuineness of a disputed 
writing by pointing out what can be found in thousands of 
machines. 

The ‘‘dents’’ and ‘‘scratches’’ in a handwriting are its indi- ~ 
vidual characteristics. One without knowledge and without ex- 
perience does not know what they are nor how to look for them. 
This book is intended to assist in this undertaking of finding 
and weighing handwriting characteristics, but this ability cannot 
all be acquired from any book. One of the first qualifications 
necessary is called ‘‘common sense’’ which, however, is not a 
common quality. 

This matter of analysis and reasoning assumes special im- 
portance in connection with certain often proposed restrictions 
of expert testimony when it is argued that the ruling should 
be made that, ‘‘ The witness be allowed to point out the similari- 
ties or dissimilarities but make no comment thereon.’’? When 
this procedure is followed it puts all testimony, good and bad, 
practically on one dead level and suppresses the vital element 
in comparison which is the rational interpretation of likenesses 
and differences. 

The sensible discussion of this subject by Professor Wigmore 
deserves special emphasis. He says: 

‘*On the direct examination, the witness may and, if required 
must, point out his grounds for belief in the identity of the 
handwriting, on the principle already considered. Without such 
a re-enforcement of testimony the opinion of experts would 
usually involve little more than a counting of the numbers on 
either side. The progress of modern chirographie science makes 
it all the more possible, as well as desirable, to discriminate 
between witnesses according to the convincingness of the reasons 
that may be given by them for their conclusions.’’—Wigmore 
on Evidence, Second Edition, Vol. III, See. 2014 (1923). 


’ 
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The method of weighing the testimony here suggested, that 
is a consideration of ‘‘the convincingness of the reasons’’, at 
once removes the stock objection to expert testimony, that it is 
always in conflict. The usual argument criticizing expert testi- 
mony is based on the assumption that it is a mere opinion devoid 
of all ‘‘convincingness’’. There is expert testimony of this 
class but it should not be confused with that expert testimony, 
the ‘‘convincingness’’ of which can be compared by an intelligent 
hearer who himself has the ability to reason regarding similari- 
ties and differences. There are those, however, who will not do 
the necessary reasoning; they, in effect, count the witnesses. 

As is pointed out in detail in the following chapter, in order 
to reach the conclusion that two writings are by the same hand 
there must not only be present class characteristics but also in- 
dividual characteristics or ‘‘dents and scratches’’, in sufficient 
quantity to exclude the theory of accidental coincidence; to 
reach the conclusion that writings are by different hands we may 
find numerous likenesses in class characteristics but divergences 
in individual characteristics, or we may find divergences in 
both, but the divergence must be something more than mere 
superficial differences. 

It is easy to understand how helpless an observer may be who 
is wholly unable to distinguish these class, system, or national, 
qualities from individual characteristics. With a witness of 
this class an opinion is only a guess, a mere leap in the dark; 
it should not at any time or in any place be depended upon. 

Some of the old discussions of this subject of comparison of 
handwritings contain some curious arguments regarding what 
is described as ‘‘similitude and dissimilitude’’, and it is dog- 
matically asserted that similarities have more force in proving 
genuineness than differences have in proving lack of genuine- 
ness, without any discussion of the quality or nature of the simi- 
larities or differences. It is easy to understand that this prin- 
ciple is not the basis for intelligent comparison. 

According to the principle stated it could be contended that 
an individual is proved to be a certain person if numerous simi- 
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larities are shown without regard to the presence of a few funda- 
mental differences. The argument is, of course, absurd. A 
handwriting is identified exactly as a person is identified, by a 
comparison of general characteristics that, in the case of a 
person, point to a general class or race, and wm addition the 
identification must include that which is not general but dis- 
tinctly individual and personal. 

In identifying a person, for example, scars, deformities, 

finger-prints, or a series of accurate measurements, must be 
depended upon and finally, if the conclusion of identity is 
reached, either in a person or a handwriting, there must not 
remain significant differences that cannot reasonably be ex- 
plained. This ignoring of the differences, or the failure prop- 
erly to account for them, is the cause of most of the errors in 
handwriting identification. The dishonest advocate and the 
dishonest witness sometimes make a labored and elaborate effort 
to ‘‘explain away”’ differences that are as plain as the nose on 
a man’s face. 
_ The opportunity and the necessity arise for careful reasoning 
regarding similarities and differences when a group of several 
signatures are disputed, or when a continued writing of consider- 
able length is under inquiry. 

What interpretation, it may be asked, is to be put upon certain 
minor variations in five questioned signatures when they are 
compared with each other? What interpretation is to be put 
upon slight variations in the same words as they appear in 
different parts of a continuous writing? What interpretation 
is to be put upon a greater similarity in the signatures of a 
disputed group than in a similar number of casually selected 
genuine signatures, or a greater similarity in frequently occur- 
ring words in a continued disputed writing than the same words 
in standard writing? Those who cannot reason on the subject 
cannot answer these questions correctly. Those who have 
studied the chapters of this book ought to be able to answer 
some of them. 

There are certain of these inherent qualities in handwriting 
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that have a direct and vital bearing on the question of genuine- 
ness, or of forgery, that cannot even be referred to in testimony 
under the legal restrictions sometimes imposed. In certain of 
these courts the impression is given to the intelligent stranger, 
unfamiliar with the performance, that unless great caution is 
exercised the jury will find out all about the case. 

In many instances the date and influence of systems of writ- 
ing have an important bearing on the question of genuineness, 
or of forgery, and in other cases the presence of Kuropean char- 
acteristics in a handwriting is a vital and controlling fact. Un- 
less illustrations and reasoning regarding these particular mat- 
ters are permitted then essential evidence is excluded. 

It is of course true that rulings on the subject are sometimes 
made by those who do not understand the bearing and impor- 
tance of this evidence and are not qualified to reason regarding 
it and there is no time and no opportunity to give the necessary 
instruction. Here again restriction hampers those who would 
prove the fact, and the law as administered often tends to defeat 
justice by limiting or even suppressing this most important act 
of comparison when it can accurately be described as ‘‘reasoning 
regarding similarities and differences’’. 

As a basis for intelligent comparison an observer must, of 
course, mentally as well as physically, see what is to be com- 
pared. Judges and trial attorneys especially should under- 
stand that all observers do not see with just the same degree of 
vividness and accuracy, and numerous references are made in 
the various chapters of this book to this variation in the quality 
of human vision or the ability to interpret correctly what is 
perhaps dimly seen. 

As heretofore pointed out, this varying ability in those who 
may be called upon to decide an important case of this kind 
makes it necessary to use every instrument, device and method 
that will aid in understanding the problem presented. Experi- 
ence proves that it often is necessary to show the physical facts 
so clearly and plainly that they almost scream at the intelligent 
beholder. This clear illustration and exposition is also some- 
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times necessary in order to overcome a possible strong prejudice 
that produces a partial voluntary blindness. Illustrations are, 
however, especially necessary to aid those who are in fact to 
some extent form blind and do not know it. These observers 
fail to see clearly and interpret correctly what others see and 
fully understand. 

A form blindness test sheet is shown in Figure 140a and is 
more fully described in the footnote.t’ The correct pairs of words 
are unmistakable when found and are given in a footnote on a 
later page of this book, but the key should not be consulted until 
from thirty to sixty minutes are put on the test. 

There are jurors and judges who should be given the test but 
this of course is not feasible under present court procedure. If 
a trial at law was a really scientific performance no deaf man 
as judge or juror would be allowed to decide a case depending 
upon the sense of hearing and no blind, or form blind man would 
be allowed to decide a case depending upon the sense of sight. 

It often is surprising, however, how soon many observers can 
grasp and solve correctly a problem of this kind when they give 
close attention to it; they apparently arouse a partially dormant 
faculty. There are many things about us that we do not really 
see until something leads us to give close attention to them and 


1This ‘‘form blindness’’ test, illus- many words can be matched in thirty 


minutes or an hour. 


trated on the next page, grew out of 
the decision and written opinion of a 
judge who undoubtedly was unable to 
see certain visible evidence. He was in 
effect ‘‘form blind’’ but did not know 
it. This decision led to an extended 
investigation of the subject and the 
matter here illustrated was prepared for 
the use of Professor Joseph Jastrow of 
the University of Wisconsin, who made 
an investigation of the subject and 
demonstrated that there is great varia- 
tion in the quality, or interpretive 
ability, of human vision. This subject 
is discussed more fully in a chapter of 
the author’s book, ‘‘The Problem of 
Proof’’. 

This test is one to determine the 
accuracy as well as the length of time 
required to match the thirty-two pairs 
of words. A good plan is to see how 


Each pair of these 
several words were written as part of an 
address on a business envelope and none 
of them were prepared for the purpose 
of this test. 

Write down the numbers 1 to 64 and 
when the pairs are found write each 
number opposite the number on the list; 
for example, ‘‘3-64’’ and ‘‘64-3.’’ 

It has been shown that certain 
observers cannot match all the pairs 
while others can do it quickly and accu- 
rately. This varying result certainly 
points to the fact that there is a dis- 
ability which can properly be described 
as ‘‘form blindness’’. It is obvious 
that the interests of justice are in grave 
danger if, in a case based on physical 
evidence, a judge, a referee, or a juror 
who cannot see is asked to decide an 
important matter in controversy. 
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then we see what until then had been before our eyes but not 
before our minds. 
Fig. 140a.—Thirty-two Pairs of Words. 


Form Blindness Test - 34 Weiters. 





CHAPTER XVI. 


INDIVIDUAL CHARACTERISTICS AND GENERAL QUALITIES 
AND ELEMENTS IN HANDWRITING, 


There are two main problems in handwriting identification. 
The first is to determine whether a signature, a line of writing, 
or a page or more of writing was written by the one who is 
alleged to have written it. The second problem is that of deter- 
mining whether an anonymous or other writing was written by 
a certain writer. The problems are similar in some particulars 
but are not just alike. A forged writing usually is an imitation 
of another writing, while an anonymous writing may be dis- 
guised or it may be the natural writing of some unknown writer. 

In accordance with the principles discussed in the preceding 
chapter, both of these handwriting problems must be solved by 
a study of the inherent qualities in the writings themselves and 
by a comparison of their elements, qualities, and characteristics 
with other writings. These other writings, as has been described, 
are standards of comparison or exemplars. As with all problems 
relating to tangible things, a correct conclusion is the result of 
accurate observation and correct reasoning. It is necessary 
both to see and to interpret. 

A conclusion in either of these two handwriting problems 
must be based on the general qualities and elements of the 
handwriting in combination with individual, rare, or unique 
characteristics. This analysis, interpretation and determina- 
tion of the relative value and force of all the qualities of a 
writing as evidence of genuineness or of identity is the final, 
vital problem to be solved. 

It is impossible to illustrate and define all the thousands of 
actual and possible individual qualities and characteristics of 
writing and weigh and measure their comparative values, for 
the reason that these values differ greatly with different writers 

[249] 
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and under varying conditions, and this tabulation is not so 
important as an understanding of the principles by which the 
force and significance of characteristics are to be measured. 

No set of infallible rules can be formulated but some general 
principles can be stated that apply in most cases. One of the 
first of these principles is that those identifying or differentiat- 
ing characteristics are of the most force which are most diver- 
gent from the regular system or national features of a particular 
handwriting under examination. 

The second principle, perhaps more important than the first, 
is that those repeated characteristics which are inconspicuous 
should first be sought for and should be given the most weight, 
for these are likely to be so unconscious that they would not in- 
tentionally be omitted when the attempt is made to disguise and 
would not be successfully copied from the writing of another 
when simulation is attempted. 

A third principle is that ordinary system or national features 
and elements are not alone sufficient on which to base a judg- 
ment of identity of two writings, although these characteristics 
necessarily have value as evidence of identity, as stated above, 


Fig. 141.—Handwriting ‘‘Birthmarks, Scars and Deformities’’ that have 
Identifying Value. 
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Fig. 142.—Hooks to the Right and Hooks to the Left as Handwriting 
Characteristics. 
if present in sufficient number and in combination with indi- 
vidual qualities and characteristics. 

Any character in writing or any writing habit may be modi- 
fied and individualized by different writers in many different 
ways and in many varying degrees, and the writing individuality 
of any particular writer is made up of all these common and 
uncommon characteristics and habits. As in identifying a per- 
son, as we have already seen, it always is the combination of 
particulars that identifies, and necessarily the more numerous 
and unusual the various elements and features the more certain 
the identity. 

The identifying significance of handwriting qualities depends 
somewhat upon their origin and that subject should be con- 


Fig. 143.—Shape, Position, Size and Angle of ‘‘i’’ Dots or ‘‘Tittles.’’ 
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Fig. 144.—Idiosynerasies. 
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sidered. It is impossible to discover how 
all the strange qualities and charac- 
teristics of handwriting came to be de- 
veloped, and regarding most of them the 
writer himself cannot enlighten us. In 
many cases it almost seems that there 
must be some peculiar mental twist that 
produces the curious physical twists. 

As in our speech and in our gestures, 
we do many wholly unaccountable things 
in our writing. To us, though, they are 
not peculiar and we do not put them in 
as a means of identifying what we do. 
About as satisfactory an explanation as 
we can make regarding them is that we 
do as we do because that is our way of 
doing it. The Englishman asks, ‘‘ Why 
do you say five by seven?’’ and in reply 
the American asks, ‘‘ Why do you say 
seven by five?’’ 

An individual characteristic in a hand- 
writing may be the survival of an error 
overlooked by the teacher when writing 
was learned. There are writers who 
make certain letters the wrong way 
around because they never were cor- 
rected. With the most careful teaching 


1 Writing, which is essentially a co- 
ordinated movement, has to be developed 
through trial after trial, with conscious- 
ness directed, not upon the movement 
itself, but on the visual images which 
appear as results of the movement. What 
one is training is the movement; what 
one is thinking of is not movement at 
all, but visual images. When the move- 
ment becomes well enough trained so that 
one need not have any anxiety about its 
operating well, then attention is with- 
drawn in great measure from even the 
visual forms. 


This automatic character of adult writ- 
ing is one of its most interesting and 
significant characteristics. We come to 
think of it as we do of a hundred other 
automatic habits—as a natural endow- 
ment. Of course it is not a natural 
endowment. More than most of our 
highly developed habits, more than walk- 
ing or talking, for example, writing has 
become automatic through individual 
practice.—Charles Hubbard Judd, Ph.D., 
Professor of Psychology, University of 
Chicago in Genetic Psychology. Chapter 
VI, pp. 187, 188. (1903). 


INDIVIDUAL CHARACTERISTICS IN HANDWRITING. PAS Ps 


it is impossible, even if it is desirable, to make all children 
write alike. Another one of the fruitful sources of various 
individual qualities in handwriting is the conscious or uncon- 
scious influence of the writing of others that we frequently see. 


Many character- 
istics are the out- 
growth of admiration 
of a peculiar design 
that at some time at- 
tracted attention and 
was copied. These 
adopted forms may 
have high identifying 
quality in a hand- 
writing as they often 
belong to an entirely 
different system or to 
no system. This un- 
conscious influence no 
doubt accounts for 
about ninety-nine per 
cent of the alleged 
heredity theory re- 
garding handwriting. 
We inherit hand- 
writing as we inherit 
speech by imitating 
what we often hear 
and see. 

Various qualities 
in writing also grow 
out of the purposes 
for which writing is 
used and the amount 
of writing done. One 
who writes much will 





Fig. 145.—More Idiosynerasies. 
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Fig. 146.—Bulbs and Distinctive Initial and Final Pen Pressure. 


develop many individual qualities, while the one who does 
practically no writing will continue to write the general system 
acquired in school which, however, usually degenerates some- 
what and finally becomes the quite well marked style of the 
uncultured and illiterate. These bungling writers also usually 
develop some peculiar written characters that are individual 
inventions due, perhaps, to inaccurate memory of the standard 
forms. 

Many of the characteristics of arrangement, size, and propor- 
tions, are expressions of the artistic ability of the writer or 
the lack of it. Those who expose their undeveloped natures 
would of course not do it if they knew they were doing it. The 
tragedy of ignorance is ignorance of it. Thousands of writers 
show every time they address an envelope, as they do when 
they enter a room, that they are not to be classed with the cul- 
tured; and these qualities all have identifying value. 

Many: writers develop unexplainable habits of slant of certain 
letters only and other writers always make certain characters 
too large and others too small. One of the qualities of the artist 
is the ability to see proportions and to measure things with the 
eye alone; many human beings know but little about such a 
measure.* 


1The photographic memory or the document specialist and he does well to 


‘‘nhotographie eye’’, as it is sometimes 
called, is not entirely an endowment of 
nature but, like the eye of the artist, in 
considerable measure at least, is an 
acquired ability. This valuable faculty 
ean be deliberately trained and strength- 
ened. It is especially valuable to the 


cultivate it intensively in every possible 
way. 

One practical method of developing 
photographic memory is to critically 
Observe peculiar signatures and twenty- 
four hours afterwards write out from 
memory their distinctive characteristics. 
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Fig. 147.—Embellishments, Added Strokes and Free Movement Endings as 
Handwriting Characteristics. 


Fig. 148.—Abbreviation of Letters as a Handwriting Characteristic. 








This also should be done with an ex- 
tended piece of writing or a specimen of 
typewriting. 

Different performers show widely 
divergent abilities in tests of this kind. 
One who has made a critical study of a 
signature should be able to write it and 
draw its characteristics on paper in 


total darkness. The man who is afflicted 
with ‘‘form blindness’’ does not see 
these writing characteristics even when 
he is looking at them. It is indeed 
unfortunate when he is asked to decide 


a controversy regarding a _ disputed 
writing. 
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The most significant handwriting characteristics of form are 
those that most diverge from the design that was followed as a 
learner. Some of these divergences from system forms are in- 
dividual peculiarities developed by the learner from the be- 
ginning; the pupil did not follow the copy. Most characteristics 
are, however, developed by use and if writing is little used it 
usually, to a considerable extent, remains in its form the hand- 
writing of the child clumsily written, and this is the typical 
characteristic of illiterate writing. 

The changes in handwriting developed by use may affect 
nearly every character and finally produces that surprising in- 
dividual variation by which handwriting is most positively 
identified. This development by use takes many directions, two 
of which are abbreviations and embellishments. Abbreviation 
is accomplished by taking away or reducing unessential parts, 
and embellishment extends strokes that are easily made and 
that are the natural outgrowth of speed, freedom, or individual 
eaprice. Abbreviated forms are illustrated in Figure 148 and 
embellishments or additions are shown in Figure 147.7 

Under all the varied conditions a handwriting finally becomes 
a composite of all the outside influences that have affected it as 


1No strokes in writing have more 
identifying significance than these little 
unnecessary twists, quirks, flourishes, and 
antics of the pen (Figure 147), that are 
not necessary parts of letters. Generally 
they are in the nature of partly uncon- 
scious embellishments and often, also, 
seem to furnish an outlet for reserve 
force and muscular power. If too ornate 
and conspicuous they undoubtedly belong 
with the feathers, rings, pins, gold 
plumbers’ tools and broad ribbon and 
gold chain eyeglass guards that bedeck 
the human species of both sexes that like 
to be thus decorated. 

There are not many writings without 
some of these added parts, and especially 
in anonymous letter investigations; and 
in an inquiry regarding an extended dis- 
puted document, they should always be 
looked for and carefully catalogued and 
considered. They appear most  fre- 
quently at ends of lines, words and 
letters, and when properly controlled and 
limited give to writing a certain grace 


and finish that is desirable even if it is 
not necessary. They also show clearly 
that writing was not constrained and 
self-conscious but free, and in many cases 
these parts alone furnish conclusive proof 
of genuineness or, on the contrary, their 
absence or distortion may be strong 
evidence of forgery. 

A characteristic just the opposite of 
the embellished letter is the abbreviated 
letter. Some writers show both qualities, 
which are then highly individual, but 
one who uses numerous abbreviated forms 
usually makes few flourishes or embel- 
lishments. The vertical writing system 
taught numerous abbreviated forms and 
these should not be mistaken for indi- 
vidual developments. There are but few 
developed handwritings that do not show 
certain abbreviated’ forms and in com- 
bination they often have high identifying 
value. In Figure 148 are shown several 
characteristic abbreviations by different 
writers and others appear in numerous 
of the illustrations. 
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Fig. 149.—Simple and Compound Curves and Graceful Endings. 


modified, perfected and deformed by the inside influences or 
the personal tendencies, perfections, defects and idiosyncrasies 
of the particular writer. These various qualities will naturally 
have varying degrees of force as a means of identifying a par- 
ticular handwriting as having been written by a certain indi- 
vidual. The task of recognizing and appraising all the varied 
qualities of a handwriting obviously is not a simple and easy 
task and the unqualified and inexperienced should not be allowed 
to offer their guesses as testimony in a court of law. 


Fig. 150.—Labored Movement Producing Ragged Lines in Genuine Writing. 
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Fig. 151.—Highly Individual Terminal Shadings and Forceful Endings. 


Errors in the identification of handwriting, as emphasized in 
other connections, are perhaps most frequently made by mis- 
taking the system qualities, or the common national features, 
for individual characteristics and basing a conclusion thereon. 
These general features necessarily often have force as pointing 
to a writer of a particular class but not by them alone to an indi- 
vidual of that class, and this applies to all general characteristics 
that are the outgrowth of system, nationality, or occupation. 

There are those who are asked to give opinions on difficult 
handwriting questions who know nothing whatever of the dates 
and features of the various systems of American handwriting, 
or of the most common characteristics of foreign handwriting, 
and with these witnesses the liability of error in identifying 


Fig. 152.—Twenty-six Initial ‘‘t’s.’? 
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handwriting is easily understood. 
Graphologists who undertake to de- 
termine the most definite and de- 
tailed mental and moral qualities 
from handwriting, make serious 
errors by attributing definite char- 
acter significance to certain of these 
characteristics which are distinct 
features of certain systems of 
writing, the qualities of which are 
unknown to the graphologist. 

In cases of forgery, however, it is 
usually the failure of the forger to 
recognize and accurately reproduce 
these very significant system and 
national characteristics that shows 
a writing not to be genuine. The 
imitation may omit a fixed system or Fig. 153.—Size and Proportions. 
national characteristic which is not 
seen or is not understood. The imitator may also put into a 
writing, which is an imitation of a system of writing differing 
radically from his own, certain repeated but unconscious features 
of his own style which alone any mark the writing as spurious. 

Another important quality of handwriting in this country is 
the presence and the influence of foreign handwriting. This 
fact sometimes simplifies the problem and sometimes adds to its 





Fig. 154.—Twenty-one Varities of Final ‘‘t’s.’? 
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Fig. 155.—A Few Handwriting Terms Illustrated and Defined in Footnote 1. 


difficulties. A foreign quality may serve to show that a writing 
is genuine or may serve to identify one of a group of possible 
writers. If, however, a handwriting in dispute contains this 
foreign flavor and it is being compared with writing by a dif- 
ferent writer but of the same nationality it can be understood, 
as heretofore pointed out, how an uninformed observer may 
easily conclude that these national characteristics prove that 
both writings are by the same hand. This same error is also 
made in identifying the writing of those whose writing follows 
a distinctive system the general characteristics of which are not 
known to the one who is undertaking to identify it. 


HANDWRITING TERMS 

1(1) Wedge shading, (2) graduated 
or increasing and diminishing shading, 
(3) loop, (4) bulb, (5) acute angle, 
(6) compound or double curve, (7) Old 
Round Hand non-stop capital ‘*E’’, 
(8) explosive shading, (9) Old Round 
Hand high shading, (10) wedge shading 
and vanishing point, (11-12) narrow 
turn, (13) pointed oval, (14) compound 
connecting curve, (15) right curve, 
(16) Old Round Hand up-stroke capital 


“*A??, (17) Old Round Hand upward 
inclined connection on right, (19) 
shaded modern eapital, (20) lateral 
shading, (21) stub pen or stroke to left 
shading, (22) initial emphasis, (23) 
final emphasis, (24) blotted letter, final 
emphasis, (25) blotter ink spread, (26) 
nib marks and ink failure, (27) lint ink 
spread, (28) off-set, (29) ink failure, 
(30) feathered stroke. When these terms 
are used in testimony or in argument 
they should be clearly explained or 
illustrated 
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The development of a system by use also produces certain 
similar qualities in the writing of many that must not alone 
be depended upon in identifying handwriting. Dots of the 
“7”? and ‘‘t’’ crossings far to the right of where they belong 
are not uncommon; closed loops in the small ‘‘e’’, especially at 
the ends of words, are made by many writers, and the small ‘‘a’’ 
and the small ‘‘o0’’ may both be open in many words; the word 
“‘of’’ is abbreviated by many writers, the small ‘‘1’’, and the 
small ‘‘t’’ and ‘‘e’’ are often abbreviated at the ends of words; 
others make many words of decreasing size toward the end; 
“1”? dots in the form of short strokes are common; many writers 
make the first letter of a word larger than it should be, and 
others always raise the pen after ‘‘v’’, ‘‘w’’ and ‘‘b’’. The 
identification of a writing should not of course be based on one 
or two of these common qualities although they all have force 
in combination with other qualities and sometimes in their 
peculiar developments are highly individual and significant. 

There are witnesses, some of whom are described as expert, 
who base an opinion of genuineness entirely on common devel- 
oped qualities of handwriting, and other witnesses who identify 
two writings as being by the same hand because they contain 
a few system and general qualities that are in thousands of 
handwritings. 

The fact to be kept in mind in a handwriting investigation 
is that the genuineness or the identity of a handwriting is deter- 
mined by the number and nature of its characteristics, and a 
positive opinion is not given by the competent witness unless 
an adequate amount of standard writing for comparison is 
supplied. In this, as with other subjects, superficial knowledge 
or hasty examination often leads to serious error. 

There are also certain questions that cannot be answered by 
anyone, and the honest and competent man in any field does not 
hesitate to say he cannot answer them. The uninformed 
observer cannot of course distinguish the difficult problems from 
those that are easy. Those who are best qualified know best that 
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error is possible. The true scientist is constantly in search of 
sources of error; this attitude of mind is what makes him a true 
scientist. The thorough student is constantly checking his 
results. 

It also needs to be emphasized that two writings are identified 
as being by the same writer by the absence of fundamental 
divergences as well as by a combination of a sufficient number 
of similarities. The process is always a double operation, posi- 
tive and negative, and if error is to be avoided neither part of 
the process should be overlooked. In order to reach the conclu- 
sion of identity of two sets of writings there must not be present 
significant and unexplained divergences. These divergences 
must, however, be something more than mere trivial variations 
that can be found in almost any handwriting. 

Two handwritings in the same language must inevitably have 
similarities, but, as we have seen, certain similarities show only 
that the writers belong to the same class or nationality. 
Although all writing in the same language is bound to be some- 
what similar, like men of the same race, from this fact it does 
not logically follow that individuality, in either case, cannot be 
recognized. It would be as absurd to say that because Africans 
can easily be distinguished from Chinamen, that therefore all 
Africans are alike. They are in fact alike in certain race fea- 
tures, but individuality is shown by a combination of variations 
of individual and general characteristics. Writing is individual- 
ized in precisely the same manner. 

Writing that we often see has about it that which we instantly 
recognize as something that gives it a personality and a charac- 
{er which it may be impossible to describe and analyze without 
the most careful and complete analysis. It is not the form alone 
nor any one feature, but a combination of all its qualities that 
impresses us and we name the writer without hesitation. This 
total individuality in free and natural writing is thus recognized 
even by the untrained without dependence upon individual 
peculiar forms and may strongly affect judgment as to identity. 
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The undisguised and ordinary handwriting of a friend thus 
becomes to us almost as recognizable as the friend’s face, and 
this general appearance or pictorial effect is always of assistance 
in identifying a writing. It must be added, however, that it is 
also the means of leading many observers into serious error. 
To identify the handwriting of a friend is a performance very 
different from determining whether a questioned signature is 
genuine or a forgery. This general appearance method of test- 
ing genuineness has been too highly commended in ancient 
opinions which were written when no standard writings were 
admitted in evidence for purposes of comparison and has had 
an effect upon certain of these legal opinions that has not tended 
to promote justice. 

Nearly all the criticisms of handwriting testimony in the law 
reports is in connection with arguments aiming to show that a 
questioned writing is genuine. This is the natural reaction of 
any observer who does not understand why a writing is not 
genuine. It would be strange indeed if nearly all the error in 
trials at law on the subject was the error of finding that a genu- 
ine writing is a forgery, which error a reviewing court was called 
upon to correct. 

If one does not understand why a writing is defective, then of 
course the observer is inclined to say that it is genuine. If 
twenty men are called at random and asked to compare an un- 
doubted but fairly clever forgery with a genuine signature, most 
of them will naturally say it’is genuine, as they would also say 
of a skilfully made imitation antique desk or an imitation pearl 
or an alleged ‘‘all wool”’ piece of cloth, unless they happened to 
be in the jewelry, the furniture, or the cloth business. This in- 
stant recognition of a writing by intuition the experienced 
examiner not only does not attempt but studiously avoids; he 
reserves judgment until all the qualities of the writing have been 
observed and compared.* 

1 Numerous of these general matters, ‘‘The Problem of Proof, Especially as 


and their relation to proof are more fully Exemplified in Disputed Document 
discussed in the author’s previous work Cases’, 
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A writing is shown not to have been written by the writer of 
standard writing when it diverges in such manner and in such 
degree that the differences cannot reasonably be accounted for 
by any unusual conditions of the writer, or surrounding him, 
and can only be satisfactorily explained on the ground that the 
writing was written by another writer. 

A forged or simulated handwriting must naturally in some 
measure resemble that which it is intended to resemble, and a 
disguised writing will diverge to some extent from a genuine 
writing, and the whole problem is to determine and to show 
what characteristics and how many are of controlling force as 
a basis for an opinion. 

A signature may be unusual in a number of particulars and 
yet contain undoubted evidence of genuineness; and again a 
signature may in general appearance and superficial character- 
istics bear strong resemblance to the writing it imitates and yet 
upon closer examination positively be shown to be a forgery. 

As has been pointed out in a preceding chapter, some writers. 
write a fixed and uniform hand that diverges but little from a 
normal type, while the writing of others is erratic. This fact 
must be taken into consideration in forming a judgment and 
each inquiry must be weighed and measured by itself as based 
upon an examination of the standard writing in the case. 

Some of the common qualities in handwriting are the ordinary 
copy-book forms, the usual systematic slant, the ordinary scale 
of proportions, and the conventional spacing. That a questioned 
and a genuine handwriting resemble each other in that they were 
written on a slant of about fifty-two degrees from the horizontal 


1Mr, Justice Ward, of the United 
States District Court, in the case of New- 
comb y. Burbank, tried in New York 
City, October, 1908, discussed the same 
question, as follows: 

‘¢The second class of witnesses are the 
experts, and my own judgment is that 
their testimony is extremely important. 
The ordinary man cannot tell in looking 
at documents whether they are genuine 
or not genuine with anything like the 


degree of skill of an expert who is trained 
in this business to detect the characteris- 
tics of a writer. I do not think that the 
witnesses, the experts on one side or the 
other, differ very much about the process. 
It is a question of reasoning altogether. 
a Tks Now, you have got to give 
weight to these experts in proportion as 
you think the reasons they give for their 
opinions are good reasons or bad 
reasons.’? 
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would alone be of little significance as showing identity, except 
that they belong to the same general class, for the reason that 
for many years this was the normal slant; nor would it be sig- 
nificant as showing identity that the downward strokes slanted 
alike, because this is the standard form. 

If, however, in a handwriting it is shown that certain letters 
for no apparent cause repeatedly depart from normal slant, then 
the characteristic becomes significant. There is but little signifi- 
cance in a few similarities in standard copy-book forms alone 
as proof of identity, excepting in combination with other forms. 
In proportion as these forms are distorted or modified they 
become individualized. Many of the ‘‘i’’ dots, Figure 1438, are 
highly individual and numerous of the final ‘‘t’s’’, Figure 152, 
have distinct identifying force. There would be but few of them 
in any community. 

It always is desirable if possible to compare a questioned 
writing, not only with the genuine writing of the alleged writer, 
but also with the original system writing upon which it was 
based. In order to know whether a characteristic is general or 
is personal it is necessary to know what the normal forms are. 
The examiner should know what the writer originally aimed to 
do in making the various forms. 

Many writers have more than one form of certain letters under 
command and make any one of two or even three normal styles 
under different circumstances and conditions, and divergences 
of this kind will not, of course, differentiate two writings. The 
presence, however, of this variety of forms by the same writer 
in an anonymous letter is highly significant evidence of identity. 

It is important also to understand that an entirely different 
design of letter often does not so conclusively point to a different 
writer as a persistent but slight modification of a minor part of 
the same general type of letter. It is somewhat difficult to 
understand this point but in one case the writer writes from an 
entirely different mental pattern, as though he were to make a 
different letter of the alphabet, while in the other case a slight 
but persistent divergence cannot easily be reconciled with the 
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idea of genuineness and often is very strong evidence pointing 
to a different writer. This:is a principle of proof that often is 
unappreciated and: entirely overlooked by those who have not 
given thoughtful attention to the matter. 

As pointed out in a previous chapter, some systems of writing 
in the proportion of the long and short letters and parts of letters 
above the line are arranged on a scale of one to two, others in 
one to three, and others in one to four or five. The smallest 
letter would be one space high and a loop letter two, three, four 
or five times as high. One who has been taught a certain pro- 
portion and has written it until writing has become a fixed habit 
finds it very difficult to change this proportion in a definite and 
consistent manner, and divergence in this phase through a con- 
siderable amount of writing is strong evidence of a lack of 
identity. 

For the reason that characteristics and qualities of handwrit- 
ing gradually change with many writers, the alleged date of a 
writing in question and the actual date of all the standard writ- 
ing should be known. Because of this possibility of change the 
standards always should include all that are available within.a 
certain definite period, including the time when it is claimed the 
disputed writing was written. 

If it is alleged that a writing was produced under unusual 
surroundings of any kind this fact should be known by the exam- 
iner. If the writer was subject to unusual changes in physical 
or mental condition, due to age, disease or personal habits, or 
through any cause, this fact also should be known. Certain gen- 
eral qualities in handwriting necessarily are affected by condi- 
tions of the writer or surrounding the writer and often it is 
necessary to determine whether the written result is in harmony 
with the alleged conditions. 

One who is qualified on the subject must know in what manner 
writing is affected, or modified, by varying conditions and must 
give due attention to this phase of the question whether or not 
he has any information as to the circumstances, or alleged cir- 
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cumstances, surrounding the production of the writing under 
investigation. 

As with numerous other questions discussed in this book, this 
question of individual and general qualities in handwriting may 
not be fully understood and appreciated until the writing is 
enlarged. Those who are attempting to prove somewhat abtruse 
or partly hidden facts of this kind should all the time keep in 
mind the differences in intelligence and the varying seeing 
ability of observers. 

Without intending to deceive, some observers will say they see 
and apparently they do understand when in fact they are not 
seeing and not understanding. In ease of indifference, however, 
or where incompetence controls or actual defective vision exists, 
not only the delicate jots and tittles of a disputed handwriting 
may not be seen and properly interpreted, but its outstanding 
features may be as if they were not. 

The writing to be examined should first be suitably enlarged 
and then a sufficient number of good clear prints made so all the 
jury can see at once. In explaining a particular point it may 
be helpful to use a large chart on which the characters are 
drawn as the testimony is given, with designating numbers or 
letters indicating the particular point under discussion. As a 
rule extended descriptions and comments on photographs are 
not permissible and not desirable. The objection to evidence in 
written form is usually sustained and this is the usual objection 
to photographs containing written descriptions of an extended 
nature. 

There are certain kinds of photographie enlargements, how- 
ever, that are made much more effective when certain places 
and portions are simply designated by small numbers or letters 
or by small arrows. This marking is not usually objectionable, 
but as a precaution it is advisable to have at hand for use 
unmarked photographs if those marked eannot be used. If 
objection is made there are those who exclude everything that 
ean possibly be excluded. 

If marks are merely of this designating character showing a 
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location they are not usually objectionable but they should not 
be numerous nor conspicuous. The illustrations, Figures 54 and 
91, show marks of this kind and on Figures 52 and 156 the lines 
are of a demonstrative character to show more clearly the hesi- 
tation and changing direction of the strokes of the writing illus- 
trated. A photograph of this kind can be used as a chart and so 
described and not offered in evidence if a marked photograph 
cannot be used. 

Photographs are sometimes seriously defaced and rendered 
less effective by excessive and unskilful marking. When so 
marked they in large measure lose their character as photo- 
graphs and the marking defeats the purpose for which the photo- 
graphs were made. 

As already suggested, as far as possible the ae res ial: them- 
selves should be self-explanatory. A photograph of this char- 
acter all by itself indicates the purpose for which it was made. 
When in a clear and graphic way a photograph thus illustrates 
an idea it is of great value; it itself then gives inaudible but 
continuous and most effective testimony. Progressive enlarge- 
ments, from small to large, or side-by-side comparisons (Fig. 1), 
in some instances are almost conclusive evidence of a disputed 
fact. 

As already pointed out, it is impossible to illustrate in this 
book all the varieties of handwriting forms or letter designs and 
it would be still more difficult to discover and illustrate a com- 

plete list of individual and general characteristics of hand- 
writing and the illustrations shown are intended to outline a 
method of approach rather than a complete exposition. The 
groups of characteristics could be almost indefinitely extended 
but no matter how many were shown new ones could afterwards 
be found. The earnest student, it is hoped, will be able to apply 
to a specific problem the principles as discussed and illustrated. 

It is easy to understand that much of the evidence of identity, 
of genuineness or lack of genuineness discussed in this chapter 
can be understood and properly appreciated only by one who is 


INDIVIDUAL CHARACTERISTICS IN HANDWRITING. 269 


experienced in weighing evidence.’ Even when the simplest 
necessary words are used there are those called upon to decide 
these questions who do not even understand the words. For 
these hearers the ideas expressed are on another planet. 

When a problem is submitted to those who because of lack of 
training and experience are not qualified they usually decide 
the question according to their prejudices, likes and dislikes. 
Where he is permitted to assist, the trained judge can in this 
connection greatly aid a conscientious but untrained and in- 
experienced jury called upon to consider an unusual and diff- 
eult problem. In many courts, however, a judge often must sit 
silent in a contentious trial and see a jury misled. 

Another interesting large book could be compiled of the 
peculiar performances of juries in reaching verdicts. A com- 
pilation of this kind would undoubtedly have influence on the 
matter of determining what disputed questions should be sub- 
mitted to a jury. No doubt the interests of justice are served 
in many criminal cases by submitting the testimony to a fair and 
impartial jury, but it is ridiculous to refer certain technical 
questions to a group of untrained and inexperienced men and 
women. As Mr. Justice Holmes says,’ there is no special inspira- 
tion comes to a man when he raises his right hand as a prospec- 
tive juror and in these progressive days there even are women 
selected as jurors who are not especially inspired. 


hending an 


1‘*But another calculator, long prac- 
tised in all the modes of abstract reason- 
ing, expert in leaping with certainty 
over intervals which others must slowly 
pace, and capable, by the force of native 
vigour and comprehension of mind, of 
holding in unison a multitude of con- 
nected particulars, will see the certainty 
of such operose demonstrations with as 
much ease as another finds in compre- 


elementary proposition.’’ 
From a scholarly work entitled History 
of the Transmission of Ancient Books, 
by Isaac Taylor, London, 1827. 


2‘*T confess that in my experience I 
have not found juries specially inspired 
for the discovery of truth.’’ Oliver 
Wendell Holmes, Collected Legal Papers, 
1921. 


ConA CPsD HeRe XV TL. 
SIMULATED OR COPIED FORGERIES.1 


A simple signature may represent thousands or even millions 
of dollars, and when each of the strokes of a few letters if gen- 
uine may thus represent tens or even hundreds of thousands of 
dollars, it is natural that every minute phase of this small pro- 
duction of the human hand and the human brain should be 
studied and scrutinized in every possible way. 

A few of these stains on paper made with a pointed instru- 
ment often are the subject of a long, bitter, and expensive con- 
test in court. <A ‘‘t’’ crossing, or even an ‘‘i’’ dot, may receive 
the most exhaustive consideration and every influence of every 
kind that directly or remotely affects the written result is care- 
fully scrutinized, discussed, and interpreted. 

The whole problem in a handwriting investigation is, of 
course, the finding of what is personal and individual. Without 
this individuality handwriting could not be employed as it is to 
represent and transfer the value of the world’s business. Money 
is only a minor medium of exchange. More than ninety-five 
per cent of the hundreds of millions of dollars of each day’s 
business of the world is represented, not by money, but by docu- 
ments each of which is validated by a written signature. 

When forgery of a signature is alleged it is natural to ask 
what kind of a forgery it is and how the process or method by 
which a fraudulent writing is produced may show itself. An- 
other proper question is whether the surroundings of the act 
and the nature of the act may not affect the result, and if so, in 
just what manner. This is the first subject here discussed. 

As the name clearly signifies, a simulated forgery is a simula- 


1 Numerous of the preceding chapters XIV, XV, XVI and XXI be carefully 
are introductory to this chapter and read in connection with an inquiry re- 
should be read in connection with it. garding what may be a simulated forgery 
It is especially important that Chapters or an anonymous letter. 
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Fig. 157.—Eight Disputed Signatures. 
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tion or imitation of a genuine writing. A forgery of this class’ 
is produced by a method similar to that employed by a pupil in 
following a copy. It is not always possible to tell by what 
method a fraudulent writing was made but it throws some light 
on the investigation of the subject to consider briefly some of 
the inevitable conditions surrounding the act of forgery. — 

In the first place, it is important to remember that the act is 
a crime and is performed with the knowledge that while success 
may perhaps bring a great reward, failure may bring punish- 
ment and disgrace. The crime necessarily is always one of 
secrecy, around which must be grouped corroborating circum- 
stances of time and place and conditions. These are carefully 
planned and then, with preparations all made, the door locked 
and the curtains drawn, the actual act of forgery is stealthily 
performed. 

It is of interest to consider what preparation the fabricator 
may have had for his difficult undertaking. The history of 
crimes of this nature shows that in most cases he is a beginner, 
a novice in such a role who not only has had no experience, but 
has made no special preparation for the task he undertakes and 
does not realize its difficulty. This being true, it is easy to 
anticipate what the result will be; the work is not likely to. be 
well done. It is indeed fortunate that the rare one or two, out 
of hundreds or thousands, who might do this act well are seldom 
inclined to commit forgery and that the one who attempts it 
usually is not well qualified. 

To return to him who sets out on the way of the transgressor, 
let us consider what effect the conditions we have outlined will 
have upon the forger himself. It is well known that, even with 
those possessing the requisite skill, foolish errors of omission or 
commission in the production of a forged paper often prove so 
conclusively that the writing is a forgery that in this, as with 
many other crimes, the truth seems to proclaim itself. The real 
explanation of these errors undoubtedly is that the mind is so 
riveted on certain details of the act that other matters of equal 
or even more importance are entirely overlooked. 
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Realization of the fact that forgery is a criminal act, the fear 


of discovery, and the painful anxiety to do 
the work well, all combine to bring about a 
mental and muscular condition in the 
writer that make it very difficult, if not 
altogether impossible, to do the work in 
a skilful manner. An actual criminal 
forgery undoubtedly is a poorer piece of 
work than could be executed by the same 
writer merely as an exhibition of skill.t 

This intense fixing of the attention on 
the matter and the process of writing 
makes it extremely difficult to write even 
one’s own hand in a free and natural man- 
ner, and under these self-conscious condi- 
tions to be required to imitate successfully 
the writing of another is a task of very 
great difficulty. 

Forgeries nearly always show plainly 
the natural results of the strained condi- 
tions described; too much attention is given 
to unimportant details and a slow, hesi- 
tating, and unnatural appearance is shown 
in the writing even when it is a quite 


1A typical example of hesitating, changing move- 
ment impulses is shown in the enlargement of the 
downward stroke of one of the capital ‘‘M’s’’ from one 
of the court exhibits of the Rice-Patrick (New York) 
case will signature (Fig. 158). A straight line is drawn 
each side of the stroke to show more clearly its char- 
acter. The four forged signatures in the case were 
undoubtedly traced from one model and contained many 
strokes, like that shown. Hold the book with the paper 
nearly flat so that it is possible to look lengthwise of 
the illustration when it will be seen that this line from 
one of the signatures could have been produced only 
by a slow, hesitating, drawing movement. This same 
condition is shown in numerous parts of the two traced 
imitations shown in Fig. 54, taken from exhibits in a 
similar case. If the lines are followed through with a 
dry pen it will be seen how, from the lines themselves, 
the manner of writing is unmistakably shown. 


18 


Fig. 158.— Line Quality 
(on Right) Showing 
*¢Tremor of Fraud.’’ 
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accurate copy of the main features of the genuine writing 
imitated. Usually it is not even a good imitation of form char- 
acteristics and thus fails in the elementary part of the process. 
The fundamental and usual defect in a forgery is, however, not 
divergence in form, but a quality of line like that shown in 
Figure 158. Close scrutiny of line quality alone often furnishes 
the basis for grave suspicion that a signature is not genuine. 

To forge a writing with entire success one must first be able 
to see the significant characteristics of the writing of another 
and then must have the muscular skill necessary to reproduce 
them and at the same time eliminate all the characteristics of his 
own writing. The result usually shows failure in both phases 
of the performance. | 

The forger does not, and usually is not able to determine what 
are the most significant characteristics in the writing which 
is being imitated, and even less is he aware of the signifi- 
eant characteristics of his own writing, and thus may uncon- 
sciously include them in the forgery. Simulation, in almost 
every case, gives attention to the conspicuous features of form 
only, and the many other elements entering into the task receive 
no attention whatever. 

It is very much more difficult to simulate an unfamiliar move- 
ment than an unfamiliar form, and to copy unfamiliar forms 
and at the same time write freely in an unusual manner is simply 
impossible. Developed, natural writing is an almost automatic 
act and follows the fixed grooves of habit, but as soon as atten- 
tion is given to it, it necessarily becomes strained and unnatural. 
‘‘The nicety of adjustment of impulse’’, as Professor Jastrow 
so well describes it, is disturbed when muscles become tense as 
the result of extra effort and the best results can be achieved 
‘ only when muscles are somewhat relaxed so that all work in 
harmony. 

Self-consciousness of a familiar act always tends to produce 
unnaturalness, and, as fraudulent writing is inevitably written 
with the attention fixed on the process of writing, this is one of 
the main reasons why it is not well executed. If testimony on 
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Fig. 159.—The Hearst-Mexican Case. 
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(See footnote 1.) 


this phase of the subject is to be effective it is easy to under- 
stand the importance of discussing these phases of the subject. 


Often it is not permitted. 


It is important that the writing process itself be examined 
with some care for the purpose of determining what bearing it 


1 Examples of ‘‘drawn’’ and unnatural 
writing are shown in Figure 159, a few 
signatures from the sensational Hearst- 
Mexican documents attacking certain 
members of Congress, published in 1927, 
and investigated by a committee of the 
United States Senate. 

These documents were examined for 
the proponent by Mr. Elbridge W. Stein 
of New York and Mr. Jay Fordyce Wood 
of Chicago, Questioned Document Exam- 
iners, who both promptly reported the 
documents to be bungling forgeries and 
their authenticity was not afterwards 
defended. The signatures reproduced 


are from photographs of the original 
documents made in Washington by Mr. 
Stein. 

The first signature shown is genuine 
and the fourth line is an enlargement of 
a part of this same signature. The 
second and third signatures are forgeries 
and the last line shows enlargements of 
parts of these signatures. President 
Calles’ signature shows a smooth, highly 
developed and very rapid handwriting, 
while the imitations are slowly and 
hesitatingly drawn in the manner in 
which simulations are usually produced. 
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may have on the forger’s undertaking. Writing is the result of 
a very complicated series of acts, being as a whole a combina- 
tion of certain forms which are the visible result of mental and 
muscular habits acquired by long continued, painstaking effort. 

That which is seen as writing is the end aimed at, but this is 
only a record of the more fundamental part of the process, which 
is a series of controlled, successive movements growing out of 


the imitation of certain arbitrary forms. 


A written form is 


simply a record of a motion, and mature writing by many repeti- 
tions finally becomes what the psychologist calls an unconscious 
co-ordinated movement that produces a record.’ 


1 We note how, accordingly, the quality 
of a performance will vary and take its 
tone from the mental conditions of its 
execution. Rivalry excites our latent 
powers and sharpens the edge of our 
endeavors; yet the very presence of a 
considerable stake may act to upset the 
nicer poise of our exertions through over- 
anxiety. There are relatively 
few players who do quite as well at 
tournaments and at the critical moments 
of play as upon less momentous occa- 
sions; and the anxiety of the performer 
makes itself felt, and complexly, in the 
report of his own consciousness. Over- 
guidance by the higher centers thus 
cripples the efficiency of the work of the 
lower. Pie 

Walking, talking, writing, dressing, 
drawing, sewing, using a typewriter, play- 
ing upon a piano or violin, riding a 
bicycle, handling a tool, a tennis racquet, 
or a golf club may all serve as illustra- 
tions of the path of progress of such 
acquisitions, involving various and vari- 
ously complex co-ordinations of mental, 
sensory, and motor factors. In each case 
the several parts of the acquisition must 
be repeatedly introduced to consciousness 
and held in the focus of attention, until 
both senses and muscles appreciate their 
respective tasks. It will also not escape 
observation that as the habit or accom- 
plishment is acquired, the effort involved 
diminishes, the skill, that is, the nicety of 
adjustment of impulse to the desired 
achievement, and the avoidance of 
unnecessary or round-about exertion, 


increases, and facility becomes an expres- 
ing of the decreasing demand upon a 
directive attention. We can then do 
things well not only without half attend- 
ing but also without half trying.—The 
Subconscious, by Joseph Jastrow, Pro- 
fessor of Psychology, University of 
Wisconsin, pp. 28, 42. (1906.) 


The way in which one writes will be 
determined in a measure by the materials 
which he uses and by the strength and 
shape of his muscles. But these are very 
secondary factors. The chief considera- 
tion is the nervous organization which 
controls the co-ordination of the muscles. 
In other words, one’s individual writing 
is the expression of his individual habit 
of movement. 

Developed writing movements depend, 
then, on the existence of a group of 
brain-cells which are interconnected and 
interrelated in a most complex way. The 
growth of this series of interconnections 
between the cells was a process that 
required time and practice. At the be- 
ginning of this practice each cell acted 
in a large measure apart from its fellows, 
and there was no well organized co-opera- 
tion, or muscular co-ordination as we 
have learned to call it.—Charles Hubbard 
Judd, Ph.D., ‘‘Genetic Psychology’’, 
Chapter VI. 


The laws of motor habit in the lower 
centers of the nervous system are dis~ 
puted by no one. A series of movements 
repeated in a certain order tend to unroll 
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Fig. 160.—Genuine and Simulated Signatures. 


themselves with peculiar ease in that 
order forever afterward. Number one 
awakens number two, and that awakens 
number three, and so on till the last is 
produced. A habit of this kind once 
become inveterate may go on automati- 
cally—William James, ‘‘Principles of 
Psychology’’, Vol. I, p. 554. 


1The second signature in Figure 160 
is the disputed signature in the case of 
Pratte vs. Voisard, 44 D. L. R. 157, and 
the first is a genuine signature. This 
disputed signature was attached to a 
short holograph document and not only 
was it clearly shown that the writing was 
not genuine but the very bad French in 
the document itself also indicated quite 
conclusively that it had not been written 
by Voisard. The decision of the pre- 
siding judge was against the validity of 
the document but the case was appealed 
with reliance upon the ancient rule, 
formerly in force throughout Canada 
and the United States but now followed 
only in Iowa and a few other states and 
still in a few Canadian courts, that a 
trier of the facts must not believe his 
own eyes nor follow his own intelligence 
in such a matter if witnesses testified 
they ‘‘saw the document signed’’. 








See Footnote 1. 


There was positive and detailed per- 
jury as to the signing and the case is 
notable because the Supreme Court of 
Canada forcibly repudiated the ancient 
doctrine in an able opinion by Sir Charles 
Fitzpatrick in these strong words: 

“‘Tt must, indeed, be admitted that 
proof by comparison of handwriting is 
not infallible. But where it is so cer- 
tain, as the trial judge has found, it must 
have great weight. For, in many a case 
of this sort, it is difficult to see how the 
alleged forgery could be exposed except 
by experts and competent opinion evi- 
dence. The rule contended for by the 
respondent would, I repeat, frequently 
be a serious obstacle in the administra- 
tion of justice, and, as was recently said 
In re Burtis (N. Y.), 43 Mise. Reports 
437, it would, if adopted, create unlimited 
opportunities for designing persons to 
forge the name of deceased persons to 
important documents and then swear it 
through.’’ 

These photographs were furnished 
through the courtesy of Mr. Alexandre 
Bélinge, Questioned Document Examiner, 
of Quebec, Canada. The photographs 
were made by him and his. testimony 
proved conclusively that the disputed 
document was not genuine. 
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We write as we repeat poetry ‘‘by 
heart,’’ each part automatically suggest- 
ing that which is to follow. Many kinds 
of acquired skill become as automatic 
as walking or speech, and are carried 
to the point where the operation not 
only requires almost no conscious direc- 
tion but is actually almost beyond con- 
trol of the mind and hand. Writing 
is a conspicuous example of a habit of 
this kind and simply cannot be discarded 
or assumed at will. 

The perfection of a forgery depends in 
a measure upon certain other conditions 
that should be considered. That writing 
is imitated with the greatest difficulty 
which is strong, smooth, free and skilful 
and that cannot be correctly reproduced 
by a slow, copying movement. Naturally 
a hand that is slow and hesitating and 
that is itself produced by interrupted, 
changing movement impulses is more 
easily imitated because its manner of 
production is similar to that of the imi- 
tating process.. The perfection of a 
forgery also depends upon the amount of 
the writing involved and upon whether 
the nature of the document permits ex- 
periment upon an unlimited number of 
available blanks or printed forms, only 





Fig. 161—Five Genuine and 
Five Forged Signatures. 
Natural Size. See Foot- 
note 1, 


1The Wesson simulated signatures, 


and in nearly every stroke and the 
Figures 161, 162, illustrations in a case 


disputed signatures, sixteen in number, 


tried at Springfield, Mass., are typical 
examples of divergences in form and 
execution of a small but skilful and 
highly individualized signature. The 
imitations are defective in every letter 


resembled each other in the qualities in 
which they diverged from the genuine 
signatures. The genuine signatures and 
the imitations were only a little more 
than an inch in length, but when grouped 
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Fig. 162.—Two Genuine and Two Forged Signatures. 


and shown in natural size, enlarged two 
diameters and three diameters, with the 
disputed signatures similarly illustrated, 
and all presented side by side as one 
court exhibit, the case, in which four 
banks were interested to the extent of 
many thousands of dollars, was concluded 
without cross-examination and without 
argument. 


There are attorneys who would have 
argued and contended against the obvious 
facts and courts where this conduct 
would have been countenanced if not 
encouraged, but the bench and the bar 
of Massachusetts have long borne 4 
reputation entirely in harmony with the 
conduct and outcome of this case. 
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Fig. 164—Another Portion of the Macky Claim Document. 
of Exactly the Same Date Was Found After More than Thirty Years. 





A Genuine Letter 


The 


Forged Document Was Slowly Drawn Over a Pencil Outline and Attempted 


Erasure Crumbled the Ink Lines in Many Places. 


See also Figure 55. 


the best one of which it becomes necessary to bring forward, 
but the fabricator often has very poor judgment. 

If the imitator possesses skill superior to that of the writer 
of the writing imitated, which in some instances is the fact, the 
forgery may show a higher degree of muscular control than is 


exhibited in the genuine writing imitated. 


1 This case, illustrated in Figures 163 
and 164, a large claim against the 
University of Colorado, tried at Boulder, 
came to a sudden and sensational ending 
in the middle of the trial after it was 
unmistakably shown, by testimony and 
many enlarged illustrations, that a long 
document had been carefully but clumsily 
written over a pencil outline of nearly 
every word, including the signature. The 
drawn quality of line and remains of 
pencil outlne were alone sufficient to 
show the character of the document. 
Fortunately the document had _ been 
photographed by a local photographer 
when it was first produced. Prints as 
first made did not clearly show the 


As stated in the 


remaining pencil marks but the nega- 
tives themselves, when finally examined 
by transmitted light, showed every sus- 
picious part, which also appeared in the 
prints when quite dark prints were made. 

After the expert testimony was pre- 
sented, and the conditions shown by the 
stereoscopic microscope and by addi- 
tional enlarged photographs, the oppos- 
ing counsel in the case, with the party 
represented present, withdrew the case, 
but not until by consent a verdict had 
been formally entered. Later an attempt 
failed to reverse the verdict but, as 
often is the case, a jury afterwards 
refused to punish the defeated woman 
claimant. 
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chapter on movements, an imitation may show an inconsistent 
strength and firmness that indicate that the writing is not 
genuine. | 

Although the usual forgery is not a good piece of work it is 
well to know and to remember that there are a few adepts who 
can imitate limited quantities of certain classes or kinds of 
writing so well that no one can tell the imitation from the 
genuine, and certain kinds of hesitating, unskilful signatures 
may be simulated so perfectly, even by those who are not adepts, 
that the fraudulent is not readily distinguished from the 
genuine.’ Its importance justifies the repetition of the statement 
that not much weight should be given the opinion of one who 
pretends to be able to detect any forged or imitated writing, 
criminal or otherwise, produced by any writer, no matter how 
skilful, and under any conditions, no matter how favorable to the 
operator. 

A scientific study of writing includes consideration of all 
these mental and physical conditions surrounding its production 
and the evidences of the operation as shown in the writing itself. 
Thus the form of a letter is not simply an arbitrary outline, like 
an unfamiliar drawing, to be compared with a similar outline, 
but, as already described, is the visible illustration of habits 
which are themselves to be studied and compared with the phys- 
ical and mental habits in the writing brought forward for com- 
parison. The necessity for reasoning regarding similarities and 
differences is readily understood when these various qualities in 
a handwriting are considered. 


1The fact that it is more difficult to 
produce a criminal forgery than to 
make an imitation as a test of skill 
has an important bearing on certain 
so-called tests that are sometimes applied 
to those who undertake to distinguish a 
forged writing. It sometimes seems to be 
assumed that if anyone can imitate any 
writing by anybody so that it cannot at 
once be recognized as an imitation then 
this proves that one who can not at once 
recognize it as an imitation is not quali- 
fied to testify on the subject. The unfair 


and unscientific character of such a test 
is apparent on its face. If a test is par- 
allel to the main inquiry then it is right 
and proper; otherwise it is not. 

If anyone assumes to have such ability 
then by all means the test should be 
applied. As described in the chapter on 
standards of comparison there are those 
who through presumption or through 
ignorance will undertake to do what the 
most experienced and competent will not 
attempt. 
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Fig. 165.—Simulated Writing, Third, Fourth and Fifth Lines Showing Tremor 
of Forgery and Blunt Endings. 


Some of the important points to which attention must be given 
have already been described in the preceding chapters but it will 


1The two Helen MHuellen disputed 
signatures illustrated in Figure 165 show 
many of the common divergences of a 
simulated imitation of a signature: 
(1) They diverge in form, (2) They show 
blunt endings, (3) They show a pen lift 
and joining of lines at an unusual place, 
(4) The size is too large, (5) The two 
disputed signatures are similar to each 
other in the exact qualities of divergence 
from the standards, and finally and most 
important, (6) The disputed signatures 


are slowly drawn with a hesitating line 
and lack the careless freedom of natural 
genuine writing. 

The photographs, originals of which 
were much enlarged, were made by Mr. 
Albert D. Osborn, Questioned Document 
Examiner, New York City, who presented 
testimony on the subject and a jury 
within ten minutes returned a _ verdict 
that the two disputed signatures were 
not genuine. 
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be useful in this connection briefly to review some of them and 
show somewhat more fully their direct application to a thorough 
handwriting comparison. 

We have seen that the line or stroke itself in writing shows the 
quality of speed and continuity of motion with which it is made, 
the degree of muscular skill employed in the operation, the 
relation of the pen point to the surface of the paper, the nature 
of the movement employed in making the stroke as shown by its 
force and freedom or its hesitation, and the quality and uni- 
formity of the line also indicates the continuity of motion, 
uniformity of pressure, uniformity of ink flow or the opposite 
of these latter conditions. 

The edges of the stroke, the locations of the shadings in rela- 
tion to the line of writing, and particularly the visible tracks of 
the nibs of the pen, show the angle of the writing spate to 
the strokes as made. 

The design of the letters themselves may point to the nation- 
ality of the writer, to the system learned, to the date when the 
writing was acquired and to some of the influences that have 
surrounded the writer. Here the value of historical knowledge 
of systems of writing becomes especially valuable and, as we 
have seen, there are many styles in writing and numerous forms 
of letters that are entirely inconsistent with certain other forms 
and systems. 

Considering all these facts it will clearly appear how super- 
ficial and unscientific is that examination of handwriting which 
gives attention only to forms of letters, with no knowledge of 
their history and no interpretation of their signficance, and it is 
easily seen how unreliable a conclusion may be if based solely 
upon comparison of this kind. 

When all the varied elements that enter into the process of 
writing are carefully considered it is seen how difficult, if not 
impossible, it is to imitate forms accurately and at the same time 
correctly exemplify all these other important characteristics of 
a writing; and it becomes still more difficult for a forger, under 
the strain, fear, and anxiety surrounding the act, to adopt all 


~ 
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the writing characteristics of another and at the same time 
throw off all his own writing individuality. In most cases it 
cannot be done successfully. 

Evidence regarding handwriting may affect property, liberty, 
or even life, and prudence and justice demand that a final and 
definite conclusion on the subject should not be reached by wit- 
ness, judge, referee or jury until the matter has been examined 
from all standpoints in a thorough and systematic manner; an 
offhand opinion on a question of this importance should never 
be given. Those who cannot reason on the subject should not be 
permitted to give an opinion. 

If it is feasible it is usually advisable that an investigation of 
a writing should begin, not with an examination of the questioned 
writing itself, but by a careful study of the standard writing 
with which it is finally to be compared, and this study of the 
genuine writing should, if possible, be made before the ques- 
tioned writing is seen by the examiner. The genuine writing 
should be gone over step by step, as outlined in the preceding 
chapters and in the condensed procedure at the conclusion of 
this chapter, and should be studied_and, in some cases, tabulated, 
classified, averaged and measured, until the examiner actually 
begins to recognize, as it were, its complexion, features and 
characteristic individuality. 

It is also desirable that this preliminary examination of the 
genuine writing be made, if possible, at at least two sittings 
with a few hours or a day intervening so that all the first steps 
may be reviewed carefully before any opinion of any kind is 
given. This allows the mind, after rest and attention to other 
matters, to come back and renew acquaintance with that which 
at first was strange and unfamiliar. 

The second stage of an examination is the study of the ques- 
tioned writing in the same manner as the genuine writing has 
been studied and, if conditions permit, its careful tabulation and 
classification, and the third and final operation is an exhaustive 
comparison of the two writings, with a valuation and interpreta- 
tion of all the similarities and differences. Too many times this 
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order of examination as described is not only reversed on the 
first examination but almost all the time is unprofitably given to 
the questioned writing and frequently, if not usually, an ade- 
quate amount of standard writing for comparison is not at first 
supplied. 

The first test applied to a disputed writing by nearly every 
examiner is the test of general appearance or pictorial effect as 
compared with the genuine standard writing. This test is first 
because it is an almost uncontrollable operation of the mind and, 
unfortunately, many examiners, especially bank men, go no 
further except to look for evidence to fortify a first impression. 

The danger of entire dependence upon this phase of writing, 
highly extolled in certain poorly reasoned ancient opinions, has 
been pointed out in a previous chapter. It is true that there is 
in the combination of arbitrary characters, connected as written 
letters are connected, a certain proportion of parts, a particular 
average width of angle and turn by which letters are connected 
which, in some measure, independent of designs of letters, give 
to writing a certain individual character as a whole. 

It is this indefinable general appearance, or pictorial effect of 
writing, on which the hurried bank clerk must mainly depend in 
paying checks, as it would be impossible under the usual cireum- 
stances to make a careful analysis and examination of all the 
characteristics of a writing at the paying teller’s window. 

A careful and scientific examination of a handwriting, as 
already pointed out, always includes careful attention to this 
general appearance and analyzes and definitely points out its 
features, but in arriving at a final conclusion does not by any 
means depend entirely upon it. 

As has been suggested, the bare intuition, although sometimes 
helpful and occasionally pointing the true way, is an unsafe 
guide, and at the outset should always be subordinated. At 
first glance a writing may seem to be genuine which upon ecare- 
ful analysis and examination is clearly seen to be a forgery; and 
again, a writing may at first view look somewhat suspicious 
which will prove to be genuine when carefully examined. 
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As heretofore briefly discussed, the weakness or fallacy under- 
lying the discussions in the old law books of the methods of 
identifying handwriting, was the assumption that dependence 
on what was defined as the ‘‘ general character’’ of the writing 
was the best method. By this test a present-day observer would 
be inclined to say that many of the signatures on the Declaration 
of Independence were written by the same writer because the 
‘‘eeneral character’’ of the writing of that day is clearly shown 
in numerous signatures. As has been pointed out in a preceding 
chapter, unqualified examiners by this same method errone- 
ously connect two writings as the same when they show the 
‘*veneral character’’ of a particular system of writing. 

An imitation of a writing will naturally resemble the writing 
imitated and most errors in identifying writing are due to the 
improper assumption that this ‘‘general character’’ is proof of 
genuineness. The sympathetic, senile neighbor who consents to 
help the claimant, and the retired banker with failing vision who 
is complimented by being asked to testify; both say, ‘‘ Yes, that 
looks like Dave’s signature.’’ To them it has the same ‘‘ general 
character.’’ In opinions of the highest courts, or some highest 
courts, this kind of testimony has been highly extolled. 

Every questioned writing should be carefully examined with 
a view of determining whether by itself and without comparison 
with any writing it shows evidence of forgery as indicated by 
line quality, suspicious retouching, unnatural hesitation, pen 
lifts, interrupted and unnatural movements, identity of forms of 
several disputed signatures, or any evidences of hesitating, 
drawn writing. 

It is also just as important, or even more important, to exam- 
ine the questioned writing for the special purpose of determining 
whether, in carelessness, inattention to detail, freedom, and 
speed, the writing without comparison with any standard writ- 
ings shows inherent evidence of genuineness, as illustrated in 
Figure 162. 

A barefaced and bungling forgery may be detected at sight; 
the careful examiner, however, will not at sight identify a writing 
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Fig. 166.—Skill and Freedom in Natural Writing as Shown by Line Quality. 


as genuine, nor give a final and positive opinion to that effect 
until he has examined it by good daylight; until, if necessary, he 
has examined it with the microscope under different magnifica- 
tions by both direct and transmitted light; and in some instances 
no opinion should be given until enlarged transmitted light 
photographs of the writing have been made. 

In submitting writings for an opinion the procedure and order 
of presentation, as already outlined, should, if possible, be fol- 
lowed, and, if the questioned writing cannot be distinguished by 
other conditions than those in the writing itself it is always 
advisable to submit it with the genuine writings without any 
information as to which document, paper, or writing is sus- 
pected. In whatever way the question is presented no outside 
facts bearing on the question of genuineness should be given 
until after a definite opinion has been given. 

In order that study and comparison of the two writings and 
of the whole document may include consideration of every fea- 
ture, element, quality, and condition that may throw any light 
on the inquiry, the following detailed and numbered list of 
points for consideration is given. They do not of course all 
apply to every case, but if an examiner goes through the list the 
features of importance will receive attention. 

General features: (1) General appearance, or pictorial effect, 
and inspection as a whole. (2) General style or system of writ- 
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ing; (a) old style round-hand, (b) old Spencerian, (c) modern 
Spencerian, (d) foreign, (e) modern commercial, (f) angular, 
(g) new vertical, (h) telegraphers’ hand, ete. (3) Slant; (a) 
of downward strokes, (b) upward strokes; average and excep- 
tions accurately tested by protractor. (4) Spacing of letters 
in words and words in sentences. (5) Size of capitals, of small 
letters; uniformity of size. (6) Proportions of individual letters 
to each other, proportions of parts of the same word. (7) Pen 
lifts, general habits, before what letters and after what letters. 
(8) Connections of all letters with each other and of capitals 
with small letters. (9) Habitual, occasional, and rare forms of 
all small letters tabulated. (10) Forms of all varieties of cap- 
itals tabulated in the same manner. (11) Forms of figures, 
punctuation marks, abbreviations, original characters or letters 
tabulated. (12) Individual or original form characteristics or 
idiosyncrasies. (13) Flourished, abbreviated, or illiterate forms 
of letters and characters. 

Movement or manner of writing: (14) Movement—Finger, 
hand, arm, or combined, free or restricted. (15) Speed of writ- 
ing as shown by line quality; (a) very slow, (b) slow, (c) 
medium, (d) rapid, (e) very rapid, (f) uniformity or consistency 
of speed. (16) Care and attention to the writing process; (a) 
utter abandon and carelessness, (b) normal average care, (c) 
delicate attention to every detail even to the end of unimportant 
strokes, (d) inconsistent attention. (17) Quality of line, as a 
result of the manner of writing, on up strokes, on down strokes, 
on beginning and on finishing strokes. (18) Position of pen in 
hand and relation to paper as shown by location of shading and 
indentions on right or left of line. (19) Alignment or relation of 
parts of the whole line of writing, or the line of individual letters 
in words to base line, showing relation of arm to base line of 
writing. (20) Occasional letters high or low. (21) Movement 
impulse or motion beginning with or before beginning of stroke 
and continuing beyond or stopping with stroke as shown by 
blunt or sharp beginnings and ends of words. (22) Flourishes 
or extra strokes. (23) Abbreviations or deficient strokes. 

19 
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Pen-pressure and shading: (24) Shading on all capitals, on 
all small letters, on figures. (25) Location, weight, and skill in 
shading on letters, on main downward strokes, on lateral strokes, 
on diagonal or on curved strokes. (26) Line quality, smooth, 
rough, irregular. (27) Exact location of nib marks and max- 
imum shades. (28) Pen strokes, heavy and strong or weak and 
light. (29) Tremor of age, of illness, of weakness, of fraud. 
(30) Location, uniformity and extent of tremor. (31) Pen 
pressure, delicate or heavy, uniform and consistent or varied 
and inconsistent. (32) Beginning of strokes with fine line or 
with pressure, ending stroke with fine line or with pressure or 
dead stop. (33) Marks of pen nibs; pressure uniform on both 
nibs, or heaviest on left or right nib. (384) Edges of lines clear 
eut or ragged; magnified serrations uniform on both edges; 
more on left or on right. (85) Uniformity of line, examined by 
unaided vision and under magnification, as affected by halting 
movement, stops, or variations in speed, showing whether letters 
are carefully drawn or freely written. (36) Final strokes and 
flourishes; carefully drawn and finished, or free and uncon- 
scious. (37) Use of blotter, no blotting, immediate blotting, or 
occasional blotting. 

Special features: (38) Hrasures by abrasion, by chemicals, 
by rubber. (39) Retouching of light lines, shaded lines, of 
unimportant strokes, hidden or obvious. (40) Pen stops: at 
angles, at narrow turns, on curves at unnatural places, on first 
stroke, on last stroke. (41) ‘‘t’’ crossings and ‘‘i’’ dots: loca- 
tion, shape, direction, and care. (42) Decreasing, increasing, 
irregular or uniform height of small letters in words. (43) 
Spacing or opening between capital letters, between words, be- 
tween capital and first small letter of same word, between word 
and punctuation marks. (44) Relation of writing to ruled or 
imaginary base line, regular, irregular, all above the line, all 
on line, or all below. (45) Alignment of inclination; all upwards 
continuously, each word upward, perfectly horizontal, each 
word downward, signature all downward, all in are of circle, or 
zigzag up and down. (46) Indentation of paper shown on front 
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or back, made by pen or by pencil, observed with stereoscopic 
microscope. (47) Pencil or carbon marks under, or in connec- 
tion with, pen marks as evidence of tracing or crumbled and 
broken or partly erased strokes indicating an ink writing over 
a pencil or carbon outline that was wholly or partly erased. 
Paper and mk: (48) Kind, quality and watermark of paper; 
surface of paper examined by transmitted light and by oblique 
lighting to observe disturbance of fiber, dulling of finish, or 
change of tint. (49) Folds across writing, before writing, after 


‘writing; unnecessary folds. (50) Ink compared with that 


usually employed as to class, quality, condition, exact color, 
secondary color by angle vision, examined by daylight, in shaded 
portions, light portions, when blotted, when not blotted, tested, 
and recorded by color microscope. (51) Color or tint of ink at 
edges and extremity of strokes and secondary color by oblique 
view. (52) Age of writing as shown by condition of ink. (53) 
Uniformity of ink throughout writing. (54) Retouching indi- 
cations examined by transmitted light to show presence of 
double or overlapping ink films; frequency and exact locations 
of retouched strokes. 

Writing instrument: (55) Kind and quality of pen used; fine, 
coarse, stiff, or elastic, old or new, width of minimum strokes, 
of widest strokes. (56) Fountain, stylographic, gold, steel, or 
quill pen. (57) Width of shaded and fine lines. (58) Pencil; 
ordinary, colored, or copying, hard or soft, sharp or blunt, hight 
or heavy pressure, wet or dry pencil mark. 

Seals and notarial stamp: (59) Age and history of impressed 
or printed seal. (60) Expiration date of notary’s stamp. (61) 
Notarial signature before or after folding of paper. 

Substitutions: Continuity and consistency of (62) paper in 
exact size, tint, ruling, calendering, watermark; (63) of ink in 
tint and condition, (64) of pen in width of minimum strokes, 
shaded strokes, condition. (65) Typewriting, ribbon tint and 
depth of color, indentions of paragraphs, consistent connec- 
tion of word arrangement at end of pages, margins, number of 
words to line; (66) of language, connection of ideas, omissions, 
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redundant construction, unnatural connection. (67) Eyelets, 
staples and tapes, double punching of sheets, irregular joining. 

General qualities: (68) Direction of all strokes as shown by 
shading. (69) Consistency of various parts of signature with 
itself. (70) Paper edges cut by hand or machine. (71) Crossed 
lines showing order of writing. (72) Rubrics or underscoring. 
(73) Punctuation, position, omission, character of. (74) Rela- 
tion of signature to matter above. (75) Blots, erasures, changes 
and their significance. (76) Investigation of printing or litho- 
graphing of document. 

Reproduction of document: <A helpful operation in an ex- 
haustive preliminary examination of a questioned writing or 
document is its reproduction in as nearly as possible the exact 
manner in which it is claimed to have been produced and also 
in the manner in which it was probably produced. For this 
reproduction every physical circumstance, as far as possible, 
should be the same as surrounded the production of the docu- 
ment in question; pen, ink and paper should, if possible, be the 
same and every detail in a document, of folding, endorsing, 
mailing, filing, copying, ete., should be repeated. 

If the document was typewritten the same machine should be 
used if possible, or the same kind of machine, and signatures 
should be affixed following as closely as possible the disputed or 
questioned paper. If a disguised or feigned hand has been 
employed the writing should be reproduced imitating in every 
Way as nearly as possible the writing or pen-printing of the 
document in question. This careful reproduction of a ques- 
tioned document or writing often leads to more accurate con- 
clusions in certain particulars than would otherwise be reached 
and in this way close attention will be directed to important 
matters that might otherwise be overlooked. 

The discreet examiner of a suspected, or assailed, document 
does not allow himself to be hurried; gives no oral reports of 
an examination of any kind, and gives no immediate reports 
unless the conditions positively require it. Immediate reports, 
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if they must be made, as well as all final reports should always 
be put in writing with a copy preserved. 

As an old legal opinion says, a written sheet of paper has a 
better memory than any living man and circumstances may arise 
that make it very desirable to know exactly what a first report 
was. A written report also tends toward conservative, guarded 
statements and may have the effect of somewhat repressing an 
early enthusiasm that may not be entirely justified. 


Simulation of a Whole Document. 


As the amount of forged writing is increased naturally the 
difficulty of forgery is greatly increased, and some new difficul- 
ties arise that deserve consideration in this connection. Daring 
forgeries of this class are occasionally produced by operators 
who have no conception of the great difficulty of the undertaking. 

When looked at as a whole these documents may at first view 
appear to be strikingly like the writing they were made to 
imitate and many observers are inclined to say offhand that they 
must be genuine because it is assumed that no one would under- 
take so difficult a task. 

The principal difficulty in examining a paper of this kind is to 
look at one thing at a time instead of depending on the ‘‘ general 
character’’ of the writing. A thorough examination of such a 
paper that as a whole may look like a genuine document will 
sometimes show to a moral certainty that it cannot be genuine. 

A comparatively brief examination of the question will show 
that the successful forgery of a whole document is a task of 
extraordinary difficulty and requires intelligent attention to 
many particulars and details that do not enter into the task of 
fabricating only a signature. If a fraudulent document is of any 
considerable length it is almost certain to differ in many ways 
from the genuine writing of which it is an imitation. 

An imitation to be successful must not only exemplify the 
ordinary and usual letter forms of the one whose writing is 
imitated, but it must also show the natural variation in design, 
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proportions, size and spacing that any considerable quantity of 
genuine writing always shows, a result which it is much more 
difficult to produce successfully. It must also exemplify habits of 
pen position and movement and, what is the most difficult of all 
to attain, must in its various parts show that careless abandon, 
disregard of details and inattention to the writing process that 
is always one of the most forceful indications of genuineness. 

At the same time a document of this kind must show that 
evidence of continuity and consistency with itself, especially in 
ink flow and line quality, that points to a continuous natural 
writing. If a complete fraudulent document shows close con- 
formity to design and variations of letters of the writing imi- 
tated it will almost certainly show slow unnatural movement 
and a painstaking attention to details which are inconsistent 
with free, genuine writing. 

If, on the other hand, it is written freely, it is almost certain 
to be defective in design of various letters and will not exemplify 
the most significant characteristics of the writing imitated. It 
is almost inevitable that a fraudulent document of any consider- 
able length will show defects in both directions. If a document 
does not show these defects in any degree then the logical con- 
clusion is that it is genuine. 

A complete forged document of this kind usually shows by 
mere general inspection that it is not a free, natural writing and, 
as with a forged signature is, as a rule, more defective in manner 
of production or movement than in designs of individual letters. 
As with a signature imitation, the correct simulation of a move- 
ment or manner of writing is in many instances much more 
difficult than the mere copying of the outlines of letter or word 
forms, and, as in signature forgeries, the principal if not the 
only idea in the mind of the forger seems to be the thongit of 
form. 

As we have seen, the process of forgery involving only a sig- 
nature naturally induces a constrained, fixed and nervous atten- 
tion to the process of writing that is almost certain to show itself 
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in the result,’ and this effect of the surrounding conditions ap- 
plies with greatly added force when a whole document is forged; 
letters are drawn, rather than written, and inequalities in 
strokes, interrupted movements, pen-lifts, retouching and a gen- 
eral painstaking attention to details are almost certain to be the 
result of the effort. 

The mental and physical conditions surrounding the produc- 
tion of a complete fraudulent document of this character are 
similar to those under which a disguised anonymous letter is 
written. The successful production of a complete forged paper 
of this kind, however, is a task of much greater difficulty than 
the hiding of personality in an anonymous letter. The success- 
ful simulation of a complete document involves the difficult 
double process of discarding the writer’s own, largely uncon- 
scious, writing characteristics and at the same time adopting the 
unfamiliar characteristics of another. 

At the very beginning of an inquiry regarding a document in 
which all the writing is in question, it is well to go over care- 
fully all that apply of the preliminary steps outlined in the 
preceding part of this chapter and also the parts of the later 
chapter on anonymous letters relating to inconspicuous charac- 
teristics. This latter phase of the investigation is very impor- 
tant. One cannot be said to have really examined a complete 
suspected document unless the subject of inconspicuous 
handwriting qualities and characteristics is given the most com- 
plete and exhaustive attention. The subject of inconspicuous 
qualities is illustrated and more fully discussed in Chapter XX. 

Examination should, of course, be made of the general appear- 
ance of the whole paper, but, as heretofore suggested, much 


1 The signature, on its face, independ- emphatic denial of genuineness. A per- 


ent of any other consideration is, without 
any question, suspicious. Even when 
considering this signature in the most 
favorable light in, connection with the 
other evidence in the case, tending to 
show that the decedent intended to make 
testamentary provision for the propo- 
nent, it nevertheless stands out as a silent, 


son may write poorly at times, when his 
signature does not resemble his usual 
style of writing, perhaps, but there is a 
built up, mechanical appearance of this 
disputed signature which even a most 
liberal consideration cannot disregard. 
Matter of Burtis, 43 Miscellaneous Re- 
ports. New York (1904). 
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time is lost in these examinations and no definite result is 
reached by looking all the time at the questioned paper as a 
whole instead of examining in order and in detail its constituent 
parts. In some methods of examination of a document it seems 
to be expected that if one will only look at the whole thing 
intently enough and long enough that a message from some- 
where will be flashed out, saying, ‘‘ This is a forgery,’’ or ‘‘ This 
is a genuine writing.”’ 

The principal points to consider in the examination of an 
extended document are: First, normal form characteristics of 
every character, as previously outlined. Second, consistent and 
natural variation in genuine forms under varying conditions in 
design, size, completeness, abbreviation. Third, inconsistent, 
abrupt, and unnatural changes in slant, size, ink flow, line width, 
or rapidity of writing. Fourth, arrangement of matter on page, 
including spacing between lines and words, margins at left, 
right, top, and bottom. Fifth, undue attention to unimportant 
details as shown by labored production of unimportant first and 
last strokes of words, careful and uniform ‘‘t’’ crossings, accu- 
rately placed ‘‘i’’ dots, carefully made final ‘‘e’’ forms, care- 
fully drawn flourishes and long ‘‘t’’ crossings, slowly drawn 
grace lines, flourishes, rubrics or any unnecessary strokes. — 

Sixth, pen lifts at unnatural places or in what should be free 
strokes, especially on curves and ovals; the careful joining or 
splicing of the ends of fine strokes at unusual places, unnatural 
stops in the middle of letters or strokes. Seventh, patching, 
repairing, delicate and unnecessary retouching, and carefully 
added shadings to letters first made without shading. Eighth, 
tremor on what should be free strokes, excessive tremor, incon- 
sistent tremor, tremor at the extreme end of what should be 
freely made finishing strokes, omissions of natural, consistent 
tremor. 

Ninth, character and quality of line or stroke; changing 
pressure producing bunches and unevenness* especially on 
upward strokes, or unevenness due to changed position of pen 
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or pencil. Hesitating strokes made up of a combination of 
short, nearly straight movement impulses (Figure 51) resulting 
from a simulating process. Tenth, close similarity, or exact 
identity, in repeated words or combinations of letters, indicating 
that one model was used, or that only one model was in the mind 
of the writer from which to imitate or trace several parts. 
This important phase of the subject is also discussed more fully 
in the twentieth chapter. Eleventh, weight, frequency, and 
exact location of all shadings. Twelfth, alignment of individual 
words and of whole lines. 

Another interesting and important circumstance that some- 
times casts grave doubt upon a questioned document claim is 
an unnecessary duplication of claim papers as well as argu- 
ments and reasons advanced in the papers themselves which ob- 
viously are intended to show that the documents are genuine. In 
numerous instances this duplication in connection with these 
arguments points quite clearly to a self-accusing criminal mind. 
_In some cases three wills have been produced all quite similar 
and in other cases a will, letters, receipts and memorandum 
papers are brought forward which all together when correctly 
interpreted quite clearly say in effect, ‘‘This claim certainly is 
suspicious but it is hoped that these papers all together will be 
sufficient to prove that it is valid.’’ It is, of course, important 
carefully to consider whether or not it is reasonable to suppose 
that a testator would have suspected his own will and would 
have done all the things that were done.’ 

In many of these peculiar circumstances fraudulent claim cases 
duplicate each other in a quite startling manner, showing that 
under similar motives and conditions different human minds 
act ina similar manner. One who is examining the first forgery 
he has ever seen is naturally unaware of these frequent condi- 
tions surrounding forgery and may construe as positive proof 


1“*The letter itself contains a proper 
inquiry about evidence, if the will is 
genuine, but shows that there was in the 
mind of the author of the will a suspicion 
that his motives might be questioned, a 
suspicion more likely to arise from a 


knowledge of evil than from a conscious- 
ness of virtue.’’ In re O’Connor, 105 
Neb. 88, 179 N. W. 401. From opinion 
by Mr. Justice Rose, who is also quoted 
on one of the first pages of this book. 
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what in itself is highly suspicious. Even legal pronouncements 
have said, ‘‘It is unreasonable to think that a forger would have 
made all these various documents.”’ 

At some stage of an inquiry regarding the genuineness of a 
complete document attention should also be given, as in an 
anonymous letter inquiry, to the general question of materials, 
including paper, pen, pencil, ink; also to composition, subject 
matter and facts stated, or errors in statements; style, idioms, 
grammar, spelling, use of capitals, punctuation, division of 
words, titles, use of numerals or of words to express numbers, 
corrections, erasures, interlineations, abbreviations; folding, 
creases, worn portions of paper, artificial and unnatural fold- 
ing, erumpling, soiling or aging; machine cut, hand cut, or torn 
edges of paper, size and shape of paper, and watermarks. 

It is very important that a document of this kind be photo- 
graphed with extreme care, by direct and properly controlled 
transmitted light, at several different degrees of enlargement. 
Exposure and development should be exactly timed so that the 
utmost detail is shown in the pen strokes. Photographs alone 
are sometimes sufficient to show the fraudulent character of 
an extended forged paper. 

It should of course be understood that correct exemplification 
of these various characteristics, as described, is proof of 
genuineness, and that the process of examination is just the same 
for the proof of genuineness as for the proof of forgery. 

The scientific examiner starts with no presumptions and 
looks, not for facts to bolster up a preconceived theory, but for 
facts upon which to base a final conclusion and especially avoids 
that condition of mind that may be described as unduly 
suspicious. The fact should always be kept in mind that a doen- 
ment that is questioned may be genuine or may be forged and 
until it is carefully examined no presumptions should be enter- 
tained regarding it. 

Questioned Figures. 

Other characters than script letters may be questioned and in 

these inquiries the same general procedure should be followed 
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as has been outlined. The conventional forms of figures are 
modified in a great number of ways by different writers, and 
combinations of these various modifications, as shown in a suf- 
ficient number of figures, will often point very conclusively to 
a particular writer.’ 

As with ordinary writing, the significance and force of char- 
acteristics increase in geometrical ratio so that the probability 
‘of exact coincidence in a combination of numerous peculiar 
characteristics by two different writers is very remote. If 
figures are few in number or conventional in form it may be 
impossible to determine their identity with any high degree of 
certainty. 

In an inquiry as to the genuineness of figures or when it is 
desired to discover the actual writer of a series of figures, the 
steps as outlined in a questioned writing inquiry should be 
followed, but especial attention should be given to the following 
additional points: 

(1) Exact form, (2) direction, form and size of beginnings 
and endings of all figures, (3) size and proportion of figures to 
each other and of parts of individual figures, (4) slant of figures 
and of parts, (5) alignment of figures to each other and to base 
line, and horizontal relation of figures to each other in groups on 
unruled paper, (6) shading and location of greatest and least 
pen pressure, (7) method of writing cents and ciphers in cents 
place in amounts of money, (8) manner of writing fractions, 
(9) method of writing figures in dates, (10) use of numerals 


1The forms of the figures may con- 
stitute the most vulnerable part of a 
holograph document or continued writ- 
ing. It is often incorrectly assumed 
that figures are made alike by all writers 
and no attention is given to them in a 
simulation. The combination of all of 
the great number of variations of the 
ten figures as made ‘by different writers 
furnishes a very extended basis for 
identification. The number of figures is 
nearly half the number of frequently 
used small letters, and brief investigation 
will show the improbability of exact 
coincidence of all the figures as made by 


two writers of a mature and developed 
handwriting. As with letters, certain 
individual forms may be duplicated by 
many writers, but as soon as several 
different figures are examined unmis- 
takable variation appears. 

The extended illustrations printed here- 
with cover numerous of the more common 
variations. As with ordinary characters 
in writing, care should always be taken 
in examining figures that come out of 
schools or made by those who still write 
the system forms. One who does not 
know what the system forms are should 
not give an opinion on the subject. 
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Fig. 169.—Variety of Figures. 


instead of words in sentences, (11) manner of making stroke 
under figures before addition or subtraction, (12) form of plus, 
minus, and equal signs, (13) method of making corrections, 
(14) manner of making space filling straight or wavy lines. 

In making a more detailed study of the forms of figures, 
particular attention should be given to: (a) shape of beginning 
stroke or loop and the length, direction, and horizontal position 
of last stroke of figure ‘‘2’’; (b) shape of beginning and ending 
loop, bulb or stroke and 
proportion of upper and 
lower parts and direction 
and length of last stroke 
of figure ‘‘3’’; (c) com- 
parative sam of two 
upper parts of figure ‘‘4’? | 
and also comparative 
slants of various parts of 
this figure and the degree 
of elevation of horizontal 
stroke above base line of 
writing; (d) length, con- 
nection or disconnection, 
and angle to base line of 


Fig: 170.—Variety of Figures. 
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upper horizontal stroke of figure ‘‘5’’, and looped, pointed 
or obtuse connection of strokes at center of figure, and direction 
and finish of last stroke; (e) degree of curvature and height of 
first stroke of figure ‘‘6’’ and size, width of opening and form 
and location of ending; (f) beginning impulse upward or 
downward, compound curve or straight top of figure ‘‘7’’, also 
length of top compared with length of figure, straightness or 
left curvature of downward stroke and proportion of whole 
figure to portion extending below the base line; (g) figure ‘‘8”’ 
made in direction of motion, like capital ‘‘S’’, or in opposite 
direction, proportion of upper and lower parts, length and 
curvature of beginning stroke and of concluding stroke, uni- 
formity or difference in curvature of two parts; (h) proportions 
of width to length and direction of beginning stroke of ‘‘a”’ 
form at top of figure ‘‘9’’, closed or open top, length and curva. 
ture or straightness of concluding stroke and degree of exten- 
sion below base line; (i) size of naught in proportion to figures, 
circular or elliptical form, open or closed top, finished with loop, 
with acute angle connection or with stroke back to left at top, or 
to the right, connection of naughts; (j) decimal points, strokes 
or dots, shaded or unshaded; (k) commas separating hundreds 
and thousands; (1) dollar or cents signs above line of figures; 
(m) ‘‘th’’ or ‘‘rd’’ included or omitted and above or below line 
of figures; (n) method of writing 00/100; (0) use of dashes for 
no cents; (p) use of American or Muropean decimal point. 

The matter in this chapter, although detailed and quite ex- 
tended, has, it is thought, been presented with a brevity con- 
sistent with clearness, and all other considerations have if neces- 
sary been sacrified in order that the principles applying to the 
subject may be understood and made useful to one with an 
actual questioned document problem in hand. As stated above, 
details in disputed document cases repeat each other in a most 
interesting and astonishing manner and in many instances one 
ease will almost duplicate another in all its important phases 
with the exception of its location and the names involved. 
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An earnest reader in far away Hawaii, Porto Rico, California, 
Maine, Florida, Arizona, Halifax or Vancouver, or some inter- 
mediate place, with an actual case under investigation, may find 
in one of these little paragraphs a suggestion that directly 
applies to an important problem, while to the casual reader the 
same matter may seem an unimportant and unnecessary detail. 

All this matter regarding the discovery of the facts in a dis- 
puted document case may, however, come to nothing if the ques- 
tions of proof, of trial policy, witnesses and attorneys are not 
all carefully considered and intelligently acted upon. These 
words may possibly come to a party to a disputed document 
controversy, or what may later become a controversy, before he 
has engaged an attorney. This engaging of an attorney may be 
his most important act in connection with the whole matter—it 
may be even more important than the reading of this book. In 
every community the reputable and able attorneys are fairly 
well known and if one has had no legal experience caution and 
wisdom suggest that he make carefulinquiry. Itis better to know 
beforehand that he has no case or that he cannot win, even if his 
contention is perhaps correct or at least partly justified, than to 
learn this at the end of a long, bitter and expensive trial. 

A frequent term of praise applied to a lawyer is the word 
clever, but that word does not describe the most important 
quality in a member of the legal profession. That quality is 
integrity. One goes to a lawyer as to a doctor for a diagnosis 
and for professional advice. Next after integrity of course 
comes intelligence and professional ability, but mere cleverness 
unless guided by honesty may not be employed against an op- 
ponent alone but against a client as well. If one engages another 
to take advantage of a third party he may himself be the victim 
of punishment he deserves. 

The qualities of alertness, resourcefulness and thoroughness, 
which all together constitute the highest type of cleverness, 
are of course especially desirable in an attorney and it is not 
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necessary that one who is honest should be stupid, but the merely 
‘smart lawyer’? always is a dangerous ally. ; 

An appropriate ending of this chapter is a quotation from the 
opinion in Matter of Burtis, 43 Mise. Rep. 487, 89 N. Y. S. 441. 
This able opinion was written by Mr. Justice Woodin, Sur- 
rogate, Auburn, N. Y., and has been quoted many times in this 
country and in Canada. The opinion says: ‘‘A mere inspection 
of this signature will satisfy the most careless observer that it 
needs an explanation, and when the signature is analyzed and 
the proper tests applied this explanation becomes imperative.’’ 
Thorough preparation for trial consists in finding this ‘‘explana- 
tion’’, if it is to be found, or in becoming qualified to discover 
and expose the fallacy of an alleged, but false, explanation. 


Illustrations of Simulated Forgeries. 


It will readily be seen that nearly all the preceding chapters 
of this book are really introductory to the present chapter on 
simulated forgeries and the two following chapters on traced 
forgeries and anonymous letters. Naturally the questions dis- 
cussed in these three chapters should be studied in connection 
with the illustrations and all of the discussions on the preceding 
pages. 

A large proportion of the photographs desirable for the ade- 
quate illustration of these various questions are of a size larger 
than the pages of this book, ranging in most cases from 8 by 10 
to 11 by 14 inches. They should be made in a manner that will 
show the utmost detail of every part, and it is impracticable to 
illustrate the various questions in the most effective manner on 
the small pages of this book by any available process. The 
accompanying illustrations in this and other chapters only 
suggest what is possible when space and method are not 
restricted. In considering many of these matters the only en- 
trance to the mind of one who is to decide the case is through the 
eye. In every case this question should be considered in all its 
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171.—Photographs of Colors. 





Purple almon-pink 


(See Figure 16 and Footnote 1.) 


phases and an economy that limits this part of preparation may 
invite defeat. This designing of photographs and determining 
the degree of enlargement necessary and their proper grouping 
and arrangement is not a trivial matter but one that should 


1In Figure 171, Line 1 was photo- 
graphed with Commercial Orthochromatic 
film and K-2 Orange filter. Line 2 was 
photographed with Process film and no 
filter. Line 3 was photographed with 
Panchromatic film and deep red filter. 
The colors photographed were the ‘‘Solar 
Spectrum Typical Colors’’ lithographed 
by L. Prang and Company, Boston, and 
printed in the First Edition of the 
Standard Dictionary, a beautiful collec- 
tion of standard colors. 

These three examples of what can be 
accomplished by the selection of different 
films, plates and filters show how various 
colors can be emphasized or eliminated 
in photographs. The most frequent 
condition calling for special photographic 
treatment is in the photographing of 
purple or blue handwriting or typewrit- 
ing on white or colored paper. With 
the Orthochromatic film and K-2 or K-3 
filter it will be seen that purple or blue 
is rendered almost like black. This same 
combination of filter and film also at the 
same time eliminates many of the com- 
mon colors of paper, like straw, salmon 
pink, buff, melon, corn and yellow, so 
that two purposes are accomplished, the 
increasing of the depth of color of the 


20 


typewriting or handwriting and _ the 
elimination of the background. 

The No. 2 combination is very useful 
in photographing writing or typewriting 
inks of a yellowish color, a frequent 
condition in old ink. The Process film 
shows red and yellow nearly the same 
as black and at the same time eliminates 
or decreases straw and blue. This 
Process film is also desirable in photo- 
graphing dim writing and _ indistinct 
pencil writing. This Process film should 
not however be used for ordinary 
photographs of documents as it tends 
to give too much contrast and not 
enough gradation. 

The third combination of the deep 
red filter and Panchromatic plate makes 
it possible to photograph black, green, 
blue or purple on a red background, and 
this combination, it will be seen, entirely 
eliminates red and yellow and similar 
colors like pink or straw. It is some- 
times desirable to make a clear photo- 
graph of notations or figures and initials 
in black ink on red and yellow stamps, 
and this combination will show this 
writing almost as if it was on white 


paper. 
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receive the most thorough and careful attention.‘ This is 
especially important in connection with pencil-written docu- 
ments or indistinct and small signatures or a continued writing 





Fig. 172.—The Disputed Signature in the case of Townsend vs. Perry, 177 App. 
Div. 415, 164 N. Y. Supp. 441 (1917), a case tried twice at Penn Yan, New 


York. A sympathetic jury decided against clearly proven facts, and the 
New York Appellate Court not only set aside the verdict but entered a final 
decree against the document. The opinion says: ‘‘Not only does the great 
preponderance of the expert testimony offered upon the trial establish the 
spuriousness of the instrument but a mere comparison clearly dem- 
onstrates, even to a layman, that the former [signatures] are but clumsy 
forgeries. Judgment reversed . . . judgment directed for the defendants 
dismissing the complaint.’’ 


or writings on many different papers that must all be considered 
together. Without proper photographs in many eases these 
questions simply cannot be properly presented and considered. 


1 When a number of signatures are in 
dispute, the physical arrangement of the 
papers necessary for thorough examina- 
tion sometimes is important. This is 
especially true where signatures appear 
upon various documents of different 
kinds. 

As suggested in the photography chap- 
ter, the papers should be folded carefully 
above the signature, and then they should 
be arranged in order of dates, close 
together, in an exactly horizontal posi- 
tion and with the beginning points 
exactly in vertical position. Then the 
standard signatures should be arranged 
in exactly the same manner. Certain 
characteristic qualities in two groups of 
signatures at once appear when they are 
put close together in this way, and this 
arrangement is especially important when 


there are a number of disputed signatures 
as well as a number of standard signa- 
tures. When signatures are to be 
photographed it is especially important 
that these mechanical details should 
receive proper attention. 

Those who are ‘‘form blind’? or with 
poor sense of form, or with little or no 
ingenuity and without the necessary 
scientific mechanical sense, should do 
something else than arrange and examine 
questioned documents or decide as to 
their genuineness or falsity. When signa- 
tures cannot be placed close together, a 
certain quality of photographie memory 
is necessary in order to compare them, 
and if one with eyes shut cannot men- 
tally reproduce certain things that he has 
recently seen, he probably sees but little 
more with the eyes open. 
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Fig. 173.—Disputed $100,000 Note. A case tried at St. Johns, Newfoundland, under 
British procedure, by the Able and Distinguished Supreme Court of Newfound- 


land sitting as a trial court. After a long and sensational trial the Court 
decided that the note was a forgery and was not signed by J. McMartin and 
D. McMartin. 


Fig. 174.—Signatures of 
Two of the Twenty-six 
Wills of ‘‘ Lost Heirs’’ 
in the case In re 
O’Connor, 105 Neb. 88, 
179 N. W. 401. The 
opinion says: ‘‘The 
expert testimony and 
the circumstances in 
which the truth on the 
sole issue of fact is 
found confirm the 
charge of forgery and 
condemn the will as 
spurious. These photo- 
graphs are furnished 
through the courtesy of 
Mr. W. O. Shane, Docu- 
ment Examiner, Omaha, 
Nebraska. 
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Genuine Siguature~ March 22, 76E0. 





Fig. 





175.—Signature of alleged witness to the contract in the Gamble-Burt Estate 
ease tried at Saginaw, Michigan. The lower signature is a genuine signature 
of about the same date. The disputed signature had about all the faults of a 
simulation. This is the case referred to in the typewriting chapter in which 
the opposing lawyers after they heard part of the expert testimony abandoned 
the case in the midst of the trial. 


Fig. 175a.—Questioned Figures. The upper re- 
production is the exact size of the original 
and is one of the smallest questioned docu- 
ments on record. It was attached to an imi- 
tation string of pearls that had been substi- 
tuted for a $20,000 genuine set. 

It is obvious that in a case of this kind 
e enlarged photographs are almost essential 
even in an investigation and are indis- 
pensable if it becomes necessary to prove 
the facts. In this case the small ‘‘docu- 
ment’’ was photographed in natural size and 
enlarged two, four, and eight diameters, 
which made it possible to compare every 
detail of the six figures with figures by those 
who were suspected. 


j 





Fig. 175b.—Three witnesses swore they saw this signature signed to a will, but a 


jury set it aside as a forgery and the Supreme Court of Kansas not only 
refused to reverse the decision but. wrote one of the notable opinions on the 
subject, Baird vs. Shaffer, 101 Kans. 585, 168 P. 836. The photographs were 
made and the main testimony against the document was given by J. Curtice 
Shearman, Questioned Document Examiner, Wichita, Kansas. 
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GUIDED-HAND OR ASSISTED SIGNATURES, MARKS AS SIGNATURES, 
BALLOT MARKS, CHECK MARKS, AND RUBRICS OR PARAPHS. 


A signature actually produced by the co-operation of two hands 
and two minds will usually show evidence of unnaturalness in 
the signature itself that is inconsistent with forgery. Signa- 
tures of this kind are sometimes suspected, or even attacked, 
because of their grotesqueness and obvious weakness, which con- 
ditions alone may almost amount to a certificate of genuineness. 
Very uneven alignment, very inconsistent spacing, and certain 
abrupt changes in direction, entirely disconnected and unneces- 
sary strokes, and a general decrepitude are all consistent with 
genuineness in actual guided-hand signatures. 

The opposite conditions, that is, smoothness and continuity, 
skilful shading, good pen control, and careful retouching, or the 
joining of the ends of fine lines, are all undoubtedly suspicious 
qualities in an alleged guided-hand, or assisted, signature. 

In some instances an alleged assisted signature is a better 
signature than either writer could write and in other cases a 
signature of this class has been very carefully written and 
delicately retouched or ‘‘improved’’, an act, of course, entirely 
inconsistent with the conditions under which it is claimed that 
it was produced. 

Alleged ‘‘assisted’’ or ‘‘guided-hand’’ signatures naturally 
are under suspicion, which often makes it necessary to determine 
if possible whether a writing of this kind is a genuine writing 
or a fraudulent simulation. According to certain legal pro- 
nouncements on the subject in the books and in the arguments of 
certain advocates, it is wholly impossible for anyone to tell 
anything about what the result would be where two writers co- 
operate in the act of writing. If this contention were true the 
defects in any forgery produced by any process could thus easily 


be excused simply by claiming that the writing was an ‘‘assisted 
[309] 
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Sept. 20.1924. 


will 
Sept. 20.1924, 


Fig. 176—A Genuine Signature and an Alleged Guided Hand Will Signature, 


Below, of the Same Date. 


See Footnote 1. 


The photographs were furnished 


through the courtesy of Mr. Elbridge W. Stein, Questioned Document Examiner, 


New York City. 


writing’’. Fortunately it is sometimes possible to determine 
whether or not an alleged assisted signature is consistent with 
the conditions under which it is claimed it was produced." 

There is such a thing as a genuine assisted writing, and it is 
also true that this alleged interference with the act of writing, 
on the score of illness or weakness, may be only an apology for 
the defects of a forgery.2 This excuse in some instances is 
similar to the contention that one who could write actually made 
a cross-mark as a signature. 

This latter question has also been passed upon by some courts 


1 This invention of an alleged ‘‘assist- 
ing’’ performance appeared in the In re 
Oliver’s Will case, 214 N. Y. Supplement 
154 (1926), and the conspiracy probably 
would have succeeded but for ‘‘the tail 
of a comma’’ that was not cut off when 
the printer’s name was cut from the 
top of the will form (Fig. 232). Without 
this dramatic physical evidence the will 
probably would have been probated and 
the ‘‘chief beneficiary’? would not have 
been sent to Sing Sing. 

2‘*There is no evidence in the disputed 


signature that the pen was raised, or the 
motion was stopped or interrupted. This 
condition is wholly at variance with two 
hands attempting to write. The 
testimony as to the guiding hand, the 
hand resting upon the right hand of the 
decedent, and assisting in the construc- 
tion of the letters of the signature upon 
the disputed paper, is not convincing to 
my mind, Two mental concep- 
tions cannot produce such a_ perfect 
signature.’’ In re Oliver’s Will, 126 
Misc, 511, 214 N. Y. S. 154 (1926). 
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of appeal with the finding that a signature thus made is a valid 
signature. A decision in the first instance or a decision on 
appeal in a case of this kind is necessarily based entirely upon 
the credibility of the alleged living participants. This latter 
eross-mark doctrine is a very dangerous one and furnishes, even 
more than the assisted-signature contention, an easy and safe 
method of excusing forgery. All that is necessary is to do the 
act in any way, at any time, or at any place, and then agree 
upon a story and swear it through. This was attempted with 
an alleged assisted signature in the famous New York ‘‘tail of 
a comma”’, Oliver will case. 

The interests of justice demand that the circumstances, tes- 
timony, the character of the witnesses, as well as the signature 
itself in all cases of this kind should be scrutinized with the 
utmost thoroughness. While, of course, genuine documents 
should not be set aside, on the other hand, forgery by any 
method should not be made easy and safe. 

Ordinary intelligent reasoning leads to the conclusion that 
it is possible at least to ‘‘tell something’’ about ‘‘guided-hand”’ 
or ‘‘assisted’’ writing. One of these things is that a writing 
thus produced will not be superior in writing quality to the 
usual, normal, healthy writing of the one assisted. The fact 
that assistance was necessary positively implies a condition 
of weakness. 

Another thing that can be told is that if two persons par- 
ticipate in the writing act the result is bound to be abnormal to 
some extent as compared with the usual writing of either par- 
ticipant. If the two attempt to act together in a complicated 
performance like writing, they are bound seriously to interfere 
with each other and will almost certainly produce some very 
erractic movements and abnormal or grotesque forms. It is no 
doubt a fact, however, that one party in such an act is, as a rule, 
passive and one active but to some extent they are bound to 
produce some erratic strokes. 

The extent of the assistance given when a ‘‘guided-hand’”’ or 
‘‘assisted’’ signature is produced would not ordinarily be known 
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to an observer of the act but only to the two participants. It is 
reasonable to assume that the one assisting will be the chief 
performer, and the writing is therefore likely to be more like 
that of the one assisting than of the other party. If the one 
assisted is entirely passive then the writing is the act of the one 
assisting who simply writes the signature in a clumsy manner 
with the hand of one who is unable to write alone. 

It is practically impossible for two persons to write together 
and participate equally in the operation. In some instances 
the one assisting may only steady the hand and prevent it from 
trembling, but this nature of assistance would naturally greatly 
interfere with the freedom and smoothness of the signature of 
the one assisted and make it very difficult to write without pro- 
ducing disconnected, grotesque strokes or forms. 

It is also, of course, impossible for one to grasp the whole 
hand of another in which a pen is held and write an ordinary, 
free signature. The result is also affected by the fact that the 
one assisting must stand during the performance if both are 
right-handed. Generally then, abnormality, clumsiness, discon- 
nections, uneven alignment and illegibility are indications of 
genuineness, and the opposite conditions are evidence of lack 
of genuineness. 

It is very important that a witness who is testifying regarding 
assisted writing as an observer or participant should be skil- 
fully and exhaustively cross-examined. The alleged act should 
not only be described in the minutest detail but should be illus- 
trated by taking hold of, or putting the hand upon, that of 
someone present and explaining in every way exactly what was 
done and just how it was done. The written result as shown in 
the signature may be wholly inconsistent with the conditions 
as thus fully described or, on the other hand, may be in exact 
harmony with them. 

Where the testimony simply is that the writer was ‘‘assisted’’, 
it is not sufficiently definite so that the result can properly be 
compared with the conditions. Just how much and what was 
done and said by both parties should all be developed. If more 
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than one witness is 
to testify about the 
conditions the wit- 
nesses should al- 
ways be .examined 
separately and 
early in the investi- 
gation of the case. 

It is of the ut- 
most importance 
that, if possible, 
the fact be brought 
out whether or not 
it is claimed that 
the one assisting 
actually helped in 
forming the indi- 
vidual letters, or 
merely steadied a 
trembling hand. 
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Fig. 177.—Van Rooyen Will Case from Colombo, Ceylon. 

There were four alleged assisted signatures. 
6éy? 
Rooyen and ‘‘S’’ is the firm name ‘‘Van Rooyen & 
Swan’’ as written by Swan.1l 


The 


is a genuine signature of Van 


Careful consideration of the matter will show that there may be 


a very decided difference between an ‘‘ 


a ‘‘enided-hand’’ signature. 


assisted’’ signature and 


Finally, a conclusion in an inquiry of this kind, like most dis- 
puted document problems, is in large measure the result of care- 
ful reasoning based upon the alleged conditions and the writing 


itself. 


1These photographs are furnished 
through the courtesy of Mr. C. T. Symons, 
Government Analyst (British), at Co- 
lombo, Ceylon. The illustrations and the 
history of the case, from this distant 
country, show a striking similarity to 
the conditions surrounding the Oliver 
case illustrated herewith. 

The proctor said he had placed the 
pen in the sick man’s hand and assisted 


him to write his signature four times. 


The following points should be considered: 


These purport to have been written at 
7:30 a.M. on the day when the man died 
at about 5 P.M. and at a time when the 
doctors and nurses said that the patient 
was absolutely unconscious and dying. 
He had been unconscious for two days. 
The alleged assistant was a partner of 
Van Rooyen. He tried to demonstrate 
how he did the writing, but the story 
was considered an absolute fabrication 
and he was convicted. 


314 QUESTIONED DOCUMENTS. 


(1) An examination of the alleged signature and comparison 
of it with the usual writing style, habits, and skill of the writer; 
(2) the quality of the signature as compared with the amount 
of assistance that it is claimed was rendered and the conditions 
surrounding the alleged participation of two writers; (3) the 
characteristics of the signature as compared with the writing 
of the one assisting; (4) qualities of the signature itself, of 
illegibility, grotesqueness, malalignment, disconnections, or care- 
lessness consistent or inconsistent with the conditions described ; 
(5) evidence of attention to detail of any kind, retouching or 
accurate joinings, or any evidence of care, of skill, or of freedom 
that is inconsistent with the alleged conditions; (6) awkward- 
ness, illegibility, incompleteness, repetition or duplication of 
parts, double or awkward beginning, blots, erratic alignment, 
continuous tremor, extra or superfluous and disconnected 
strokes, and unusual variations in size that are consistent with 
such conditions. 


Marks as Signatures. 

Marks as signatures are sometimes questioned and present 
some unusual problems. The law reports contain sharply con- 
flicting views on 
the subject, but 
generally hold that 
a ‘‘mark’’ does not 
contain identifying 
characteristics. 

Before the Stat- 
ute of Frauds was 
enacted in England 


WARAICA 








jie oie ite a ard 


Fig. 178.—Alleged Cross Mark Signature in Leddy Case, 
New York. See Footnote 1. 


1‘*The mark at the end of the will, 


in the use of the pen, in the condition 
alleged to have been made by Mrs. 


that it is admitted she was at the time 


Leddy as she lay in bed, held up by the 
subscribing witness, is very firm and 
shows no tremor or trembling of the 
hand of the person alleged to have made 
the mark, and is so strong in character 
that I do not believe a woman of the 
age of Mrs. Leddy, admittedly unskilled 


of the making, and who died some four- 
teen hours after the alleged making of 
the mark, could possibly have made the 
mark.’’ Matter of Elizabeth Leddy, 
Opinion by Surrogate, N. Y. Law 
Journal, January 16, 1912, Vol. XLVI, 
No. 87. 
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in 1676 (29 Car. LI, ch. 3), it is reported that a person, as a rule, 
was bound, not by signing a document, but by affixing a seal in 
the presence of witnesses. Before this date even deeds were not 
necessarily signed. When signatures were required many per- 
sons could not write and the making of ‘‘marks’’ became 
necessary. 

The method employed in making ‘‘mark’’ signatures is not 
uniform but usually the person’s name who is to sign by ‘‘mark’’ 
is written and then the mark is made by the signer between the 
given and surname already written, and the word ‘‘His’’ or 
‘‘Her’’ is written above the mark and the wora ‘‘ Mark’’ below, 
and then witnesses sign, usually with the statement that they 
saw the mark affixed or simply following the words ‘‘ Witnessed 
by. 

Illiterate writers are sometimes ashamed of the fact that they 
cannot write and appear with a ‘‘bandaged hand’’, following a 
supposed accident, and authorize someone to sign for them. 
In such a case the signer merely ‘‘touches the pen’’, or he may 
take no physical part whatever in the performance but simply 
authorizes another to sign his name. Generally the law says 
that one can thus authorize another to sign a document for him. 
“‘His Mark’’ or ‘‘Her Mark’’, as part of a signature was very 
common in the early days and documents are still signed with 
a ‘‘mark’’ even in this country. 

The practice of signing by mark no doubt opens wide the door 
to fraud, especially when documents bear an alleged signature 
by mark of a person who could actually write. The conspiracy 
of a few interested parties in a case of this kind is quite easily 
successful, as the validation of the document must depend en- 
tirely upon the oral testimony of the living participants. Many 
fraudulent wills and other documents of this kind without doubt 
have passed as genuine, but in a few instances have been set 
aside as forgeries. 

In many instances there is not sufficient individuality in a 
mere mark on which to base an opinion as to its authorship, as 
a mark usually consists of only two strokes of the pen, or pencil, 
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that cross each other. Some legal opinions very positively and 
dogmatically state that there is never sufficient basis for an 
opinion as to the genuineness or lack of genuineness of a ‘‘mere 
mark’’, while in other similar cases decisions support a finding 
of actual forgery. The same question arises regarding check 
marks, cross marks, initials or similar notations in letters and 
books. Generally speaking, it is true that brief marks of these 
various classes with a pen or pencil do not furnish sufficient 
basis for an opinion as to their genuineness. 

As stated, however, in the better reasoned opinions, a mark 
may be made uniformly in a definite and distinctive manner, in 
which case a disputed mark may be radically divergent. The 
illiterate may use consistently a certain form and may in fact 
know no other form, in which case a disputed form may be very 
divergent. In a well reasoned Ohio ease, cited in the following 
section, even check marks as standards were admitted. 

The question may naturally arise whether the disputed mark 
shows a skill, or lack of skill, inconsistent with a number of 
‘*standard’’ marks, or inconsistent with the physical condition 
of the alleged marker when the mark is alleged to have been 
made. In this connection also the interests of justice require 
that dogmatic statements or judgments should be avoided. 

A mere mark may show a skill, speed, and command of hand 
entirely inconsistent with the mark of an illiterate person, speci- 
mens of whose marks are shown. It may be a surprise to one 
with whom writing is a frequent act to know that the mere 
making of two crossed lines by an wholly untrained writer 
is a task of considerable difficulty. These operators do not know 
how to hold a pen, if a pen is used, and do not know how to 
manipulate it properly. An examination of a series of plain 
cross-marks made by fifty or a hundred illiterate voters shows 
how rare is the skill that can make a smooth, clean-cut, and 
especially a smoothly shaded, rapid, cross-mark. 

Marks may vary in many ways. Some marksmen make the 
Latin cross with a leng vertical upright stroke and a short cross 
stroke above the middle of the vertical stroke, while others make 
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the Greek cross with 
horizontal and verti- 
cal strokes of equal 
length, and still 
others make the 
ordinary printed 
‘*X’’ varying in size 
from less than an 
eighth of an inch 
high up to fully 
three-fourths of an 
inch. 

Most illiterate 


Fig. 179.—Ausman and Moon vs. People. See Foot- writers press the 


note 1, Photographs by Mr. George H. King, Ques- pen or pencil very 
tioned Document E’xaminer, Denver, Colo. 7 





hard, almost or 
quite cutting the paper, and, with a pencil, often break- 
ing the point, showing entire unfamiliarity with the whole per- 
formance. When a mixed group of ballot cross-marks are 
under investigation it can often be stated quite positively 
whether they were made by literate or illiterate voters. 
Generally, no doubt, the proof or disproof of marks as sig- 
natures must mainly depend upon the testimony of the observers 
and participants and an estimate of their credibility, instead of 
being based upon an examination of the marks themselves but it 
is not true, as has been asserted, that no cross mark ever 
shows evidence of genuineness or lack of genuineness. As 
stated elsewhere, a mark alleged to have been made by one 
able to write a signature should always be considered to be 
under very serious suspicion and should always be clearly and 
positively proved by credible testimony. 
Other marks of many kinds than those made by illiterate or 


1**We are clearly of the opinion that had many peculiarities and was ap- 
upon reason and authority the X X’s_ parently so uniformly used by him for 
and +-+/’s under consideration were such purposes as to make it well known 
proper subjects for expert testimony ... as his mark.’’ Ausman and Moon vs. 
Tn the ease at bar the deceased’s mark People, 47 Colo. 167; 107 Pac. 204(1910). 
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physically incapacitated persons are questioned. Any kind of a 
mark, device, letter, figure, or rubric may be questioned and may 
become the subject of a legal investigation. There have been 
many inquiries regarding the legality of check marks, initials 
and numbers; rubries and illegible devices also have been ques- 
tioned. Initials following a typewritten signature, or signature 
written by a secretary, often degenerate in an illegible scrawl 
and sometimes finally are only a mere tangled mass of lines. 

Initials, or even one letter, are sometimes unwisely used in 
effect as signatures, especially in banks, and are often ques- 
tioned. Lazy or careless letter writers also sign letters by 
making an illegible letter or two over, or under, a typewritten 
signature and thus invite forgery. 

Some of these marks and letters are made in a distinctive, 
individual style and are in effect provable signatures, but many 
of them cannot positively be identified. They should not be 
used as signatures. If a number of consistent ‘‘standard’’ 
marks, letters, or devices can be furnished it sometimes con- 
clusively appears, however, that a questioned character or device 
is a traced or clumsy imitation. A genuine writing of this kind, 
when made by a literate operator, is usually produced carelessly 
and in some eases with great speed and with no attention to 
details, while an imitation often is a slowly drawn form. 

A. torent enlargement of a questioned device or letter 
in connection with a few standards often is sufficient to show the 
fraudulent character of the one questioned, or may show that in 
significant delicate qualities it is the same. In investigations 
of this kind, as in all investigations of writing, it is of course 
very important to obtain numerous genuine examples for 
comparison. 

Check Marks. 

Tt hardly seems possible that as small a bit of writing as a 
check mark would ever contain sufficient individuality by which 
it could be identified and, as a rule, a few of these marks cannot 
be identified as the work of a certain writer. The ordinary check 
mark usually consists of two movement impulses, a short down- 
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ward stroke made with considerable pres- 
sure, followed by an upward lighter stroke 
to the right, ending in a vanishing point and 
inclined about forty-five degrees. 

The question of identity of check marks 
has arisen many times and experience un- 
covers the interesting and surprising fact 
that even these little things are made in 
many different ways and by many writers 
are made uniformly in a peculiar manner. 

Many writers have never learned to make 
the ordinary check mark correctly, and 
even when made in the ordinary form it is 
varied in many ways. Some of the numer- 
ous variations are in size, in proportions of the two strokes, in 
angle of the two strokes to each other, in the position of the 
mark in relation to the item checked, and in the slant of the 
finishing stroke of the mark. 

There are writers who check with a short dash or hyphen, and 
others who use a period, a short line inclined to the right, or an 
are of acirecle. With suitable standards of comparison available 
it is sometimes possible to give a positive opinion and show by 
reasons and illustrations that check marks were, or were not,. 
made by a particular writer. This was the fact in the case re- 
ferred to in the footnote.t There are those in the legal world, 
however, who would be in danger of apoplexy if anyone should 
attempt under any conditions in their presence to give an 
opinion on the subject, and, as stated above, it is true in many 
instances that the facts do not furnish sufficient basis for any 
opinion. 





Fig. 180. 


Disputed Ballot Crosses. 
In a very important election case in Porto Rico, involving not 


1‘*Tt must be conceded that ordinarily marks, which are peculiar, tends very 
a mark [check mark] made by one with strongly to corroborate the opinion ex- 
a pen or pencil is much less satisfactory pressed by the expert witness.’’ Ryan 
as a standard of comparison than writ- vs. State, 10 O. C. Reports, New Style, 
ten words, but an examination of these 497; 87 N. E. 1141 (1908). 
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Fig. 181.—Part of Two Altered Ballots with 
Four of Nine Added Crosses. 





only the official positions 
but the honor and reputa- ' 
tion of a number of high 
officials, a question arose 
regarding the authenticity 
of ballot marks on one 
hundred and thirty-three 
ballots. These ballots had 
been counted in favor of 
officials and nearly a year 
after the election it was 
contended that a large 
number of ‘‘split’’ ballots 
had not been counted as 
marked by the voters. 
Ballots are preserved 
for some time and upon 
opening the boxes it was 
found that the number of 
ballots given above, if 
counted as they then ap- 
peared when the boxes 
were opened, would have 
decided the election in 
favor of the defeated 
party. The attack upon 
the successful officials was 
indirectly made by the 
appointed Governor of 


Porto Rico who had become involved in a bitter controversy 
with these officials who, it was claimed, had been fraudulently 


‘‘eounted into’’ office. 


The problem was whether or not all the marks on the ballots 
had been made by the voters when the ballots were cast, or 
whether the ballots had later been fraudulently tampered with 
in order to make a basis for this attack upon the officials. 
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As in many elections, a whole ballot could be voted as a 
‘straight ticket’’, by making one cross-mark opposite the party 
emblem at the top of the ballot, or a ‘‘split’’ ballot could be voted 
by making a cross opposite the emblem at the top and crosses 
opposite the names of individual candidates not of the same 
party. The cross at the top indicated a vote for all candidates 
except those of the opposite party that had been voted for 
by the cross-marks opposite the names of the individual candi- 
dates. In this case there were nine ‘‘split’’, or individual, 
candidates voted for on all the one hundred and thirty-three 
ballots, making eleven hundred and ninety-seven (1197) cross- 
marks in controversy. 

Careful examination disclosed that a large number of the 
ballots were voted by the cross-mark at the top by illiterate and 
untrained writers who in many instances had difficulty in making 
a simple cross. Many of these crosses were large, awkward, 
heavily drawn marks, entirely consistent with the work of 
illiterate voters. 

A careful study of the nearly twelve hundred questioned marks 
disclosed some most startling results. One of these outstanding 
results was that the nine marks on a large number of the ballots 
had not only been made freely and rapidly and unquestionably 
by a skilled writer, but that a large number of the groups of nine 
had undoubtedly been made by the same writer. The striking 
similarity on many ballots was unmistakable and the funda- 
mental difference between the voter’s halting and awkward mark 
at the top and the rapid groups of nine was easily seen in 
ihe enlarged photographs that were made of all the contested 
ballots. 

After a most sensational and bitter trial it was positively 
decided in a vigorous and well reasoned opinion by Mr. Justice 
Foote that the ballots, in the language of the court, had been 
‘‘fraudulently tampered with’’. The case was not appealed and 
a few weeks after the sensational decision the Governor resigned. 

21 
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Rubrics, Paraphs, Flourishes and Devices. 


One of the divisions of the heading of this chapter is the word 
‘*Rubric’’. This in brief now usually is what is referred to as a 
flourish under or after a name written as a signature. The word 
signature is defined as ‘‘the name of a person or something rep- 
resenting his name’’, but strict accuracy would perhaps require 
that the definition, should conclude ‘‘or something representing 
him’’ instead of ‘‘his name’’. This ‘‘something’’ in ancient 
days first was ordinarily a simple cross and later with many 
writers was an elaborate and complicated design, or symbol, 
which later many times was made under a name or signature and 
which finally developed into a more simplified form or single 
flourished stroke. This flourish or symbol is called a rubric or 
paraph, although in the ancient days a rubric was a red orna- 
mental letter at the head of a chapter or division of a manuscript. 

It is said that in some lands the word signature still refers 
more specifically to the paraph, so that a man is described as 
writing his name and making his signature. At the time of the 
signing of the Declaration of Independence the custom of making 
rubrics or paraphs was still common and the signatures of Ben- 
jamin Franklin, Peter Faneuil, and numerous other 1776 writers 
include the rubric. It was not an exhibition of vanity, as many 
are inclined to think, but a fixed ancient custom. 

The custom has now almost disappeared but still many sig- 
natures are followed by an extra stroke or a flourish which in 
effect are rubrics. If skilfully made they are, like connected 
letters, an added protection of a signature against forgery. 

In numerous instances the slow and careful manner in which 
a ‘‘flourish’’ was made on a disputed signature has been almost 
conclusive evidence of forgery. Strokes of this kind, as well 
as long sweeping ‘‘t’’ crossings and capital letter connections, 
or flourished endings of individual capital letters in a questioned 
signature, should be examined with the greatest care. Where 
a design itself, or a letter, suggests freedom and continuity 
of motion but is executed with deliberation, the inconsistent 
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circumstance is 
highly suspi- 
cious as. clearly 
illustrated in 
Figure 55. 
Concluding 
Strokes oor 
Fig. 182.—A skilful signature and rubric of Revolu- flourishes on let- 
tionary days by Peter Faneuil, Merchant, who built ters, words, or 


Faneuil Hall, ‘‘The Cradle of Liberty’’, and presented : . 
it to Boston. This signature is reproduced from the signatures, if 





fine Chamberlain Collection of autographs in the Bos- slowlv drawn 
ton Public Library through the kindness of the Board , ; 
of Trustees. are much more 


significant as an 
indication of careful attention to the writing act than the making 
of certain of the more difficult letters somewhat more slowly than 
other parts. 

The recognition of this varying significance of evidence is 
another important point that requires a certain amount of 
ordinary reasoning and intelligence. In some instances it is 
difficult to explain and to show to certain observers that hesita- 
tion and a halting, self-conscious attention to the detail of the 
writing is much more significant on certain parts of letters, 
words, or signatures, than on other parts. In some courts a 
witness is not allowed to explain a vital phase of the evidence 
of this kind. 

Failure to understand and properly appreciate the significance 
of line quality in writing as evidence of genuineness or lack of 
genuineness may be due to the clumsy and indefinite manner 
in which the subject is discussed by the witness. There is now 
and then however an unscientific judge, who apparently does 
not know what the word experiment means, into whose mind it 
is impossible to get even the simplest scientific principles. To 
these men examining handwriting is comparing forms and noth- 
ing else. But few legal opinions mention the subject of line 
quality and in some of them the writers only criticise and 
belittle the idea and of course to these observers or hearers 
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the location of tremor on a flourish, or a rubric or a concluding 
stroke, as discussed above, would mean no more than tremor 
on a difficult part of a letter or any tremor anywhere. 

The discussion of the subject in the recent case In re Varney, 
quoted in the footnote on page 328, represents the correct view 
of the subject by one who has applied his intelligence to the 
problem. 

If a witness who is endeavoring to point out the comparative 
significance of evidence is not allowed to do so, then the most 
important part of his testimony is excluded. The old rulings 
excluded it and these old rulings are still made here and there 
by those who are living in the past. Many investigations in 
court now aim in every reasonable way to discover and prove 
the fact but in some jurisdictions it is still ‘‘against the law’’ 
to show things too plainly or to do any new thing. It would be 
well if ‘‘obscurantism’’ could be accurately and conspicuously 
defined in the legal digests in use in certain courts and certain 
states. 

As referred to above and discussed in numerous places in 
this book, this ability correctly to interpret facts is in any field 
the culmination and final flowering, of knowledge. The dull and 
the uninformed may be able to see but may be as ignorant of the 
facts before them as if they were totally blind; we see with 
the eye, we understand with the brain. 


im lees id aid a 0) Red. Gd ED 
TRACED FORGERIES. 


There appear now and then from surprising sources docu- 
ments that are not genuine, but most of the documents of this 
class, usually calling for small amounts, are the work of those 
who belong in the class of common burglars and highwaymen 
who adopt this method of getting money without work. These 
fraudulent papers that are not the work of the professional 
criminal usually grow out of conditions that the claimant, in 
some measure at least, thinks justify a temporary entrance 
into the criminal class. Criminal acts no doubt generally are 
thus justified by the performer even if the justification does 
somewhat strain logic. The highwayman probably argues to 
himself that he is entitled to more of the world’s goods. 

The most common motive for the unprofessional forgery 
grows out of quarrels, envy, and disappointments over the dis- 
tribution of decedents’ estates. Claimants, in many cases at 
least, convince themselves that they have a moral right to what 
they seek,—and no doubt they sometimes have. The most preten- 
tious forgeries, those which call for thousands and even millions 
of dollars, are usually the work of these unskilled performers 
who sometimes are greatly aided by the circumstances. In some 
cases, however, these claimants are brazen criminal adventurers | 
who should be sent to prison. 

Against the interests of justice and to the sorrow of good men, 
fraudulent claimants are sometimes assisted by apparently 
respectable citizens and respectable lawyers who perhaps partly 
justify their action by the moral basis for the claim rather than 


1In numerous ways the method of three subjects separately, but the three 
procedure is the same in the examination chapters should all be consulted in con- 
of alleged traced forgeries, of alleged nection with the investigation of any 
simulated forgeries, and of anonymous’ one of the three subjects. 
letters. It has seemed best to treat the 
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the technical quality of the claim paper itself. Numerous of 
these fraudulent documents—the work of inexperienced oper- 
ators—are traced forgeries. 

Many persons have a vague notion that by the method of 
tracing a successful forgery can easily be produced. Those who 
have given no special! study to the question are inclined to think 
that the traced forgery is the most perfect forgery. The victim 
of a forgery sometimes with bated breath exclaims, ‘‘ But it may 
be a tracing!’’ as though if that were true nobody would then be 
able to discover the fact. In most instances a tracing is a clumsy 
forgery. 

The most perfect forgery is the simulated imitation in which 
not only the form but the manner of writing is closely imitated. 
When this result is the product of a high order of skill it may 
be difficult for anyone, by any process, to distinguish a single 
forged signature from one that is genuine. Fortunately, skill 
of this degree of perfection is very rare and those who possess 
and employ it are compelled to spend most of their time where 
their skill is of no value to them. ; 

A traced forgery, as the name implies, is the result of an 
attempt to transfer to a fraudulent document an exact facsimile 
of a genuine writing by some tracing process. The principal 
reason why a forged writing of this kind is usually a poor piece 
of work and of the various classes of forgery the easiest to 
detect, is that it is not writing but slow drawing.’ The selection 
of the tracing method is a confession by the operator that he 
‘does not possess the skill necessary to write an imitation and 
therefore employs this process only as a makeshift. 


1, . . In forgeries perpetrated by the motion, as the eye passes to and from 


aid of tracing, the internal evidence is 
more or less conclusive according to the 
skill of the forger. In the perpetration 
of a forgery the mind, instead of being 
occupied in the usual function of sup- 
plying matter to be recorded, devotes its 
special attention to the superintendence 
of the hand, directing its movements, so 
that the hand no longer glides naturally 
and automatically over the paper, but 
moves slowly with a halting, vacillating 


the copy to the pen, moving under the 
specific control of the will. Evidence of 
such a forgery is manifest in the formal, 
broken, nervous lines, the uneven flow 
of the ink, and the often retouched lines 
and shades. The evidence is unmistak- 
able when studied with the aid of the 
microscope.’’—Ames on Forgery, Chap- 
ter VII, by Daniel T. Ames. Ames- 
Rollinson Company, New York, 1900. 
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As we have seen, a simulated forgery is an imitation of the 
general features of a genuine writing but does not aim to be 
and cannot be an exact duplicate in size and proportions, while 
a traced forgery is intended to reproduce not only the form but 
also the size, proportions, and exact relations of all the parts of 
the original—the minute detail of each line, stroke, and dot 
being followed as closely as the method employed and the skill 
of the operator will permit. 

No positive line of distinction that will apply in all cases to 
the result produced can be drawn between these two classes of 
forgery. Many of the defects of simulated writing are the same 
as those in traced writing, and a tracing, through lack of skill 
and care, may diverge from the model as much as a skilful 
free-hand simulation. The only positive proof that a writ- 
ing isa tracing instead of a simulation is the discovery of the 
actual model from which it was made, the discovery of two or 
more identical companion forgeries which could only have been 
made from one original, or the presence of pencil, carbon, or 
indented outlines that point to the tracing process. Numerous 
divergences in form as compared with the standard writing, and 
especially divergent beginning points, are evidence that a dis- 
puted writing was not produced by the tracing process.’ 

Those who are only partly informed on the subject, or those 
who are strenuously endeavoring to prevent the facts from 
being shown, often insist that if it is found that a signature is 
not genuine it must then definitely be told by what method it was 
produced. The common and outstanding defect in the results 
of both methods of fraudulent reproduction of a writing is a 
decrepit, hesitating quality of line, and in many ways the 
evidence pointing toward the simulating process is exactly the 
same as that which indicates tracing. 

Traced forgeries usually show hesitation, abnormal changes 
of direction, inconsistent pen pressure and unnatural movement 
iaterruptions in a more pronounced manner than _ simula- 

1Tracina, n. That which is traced, a transparent substance superimposed or 


or marked out; specif., a copy of the by use of transfer paper.—Webster’s 
lines of a pattern made by marking on New International Dictionary. 
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tions, but this again depends upon the specific process of 
tracing employed and the skill of the operator. It is natural 
that the model from which a forgery was actually traced should 
not ordinarily be discovered, and the true character of a dis- 
puted signature of this kind in most instances must be deter- 
mined by an examination of the signature itself and by a 
comparison of it with genuine signatures. 

Strange as it may seem, however, in many important cases 
the model for a traced signature is actually put in the case by 
the claimant in order to prove the forged writing to be genuine. 
The reason for this surprising action seems to be the thought 
that a genuine writing so like the disputed signature will 
undoubtedly prove the disputed signature to be genuine. 

Traced forgeries are usually passed as genuine by those who 
depend alone on form-or, as it is vaguely described, on the 
‘‘veneral character’’ of the writing. It is reasonable to suppose 
that in a tracing the outlines of the letters will conform quite 
closely to the particular genuine writing that is being traced, 
and it is also evident that the spurious character of the writing 
must mainly be determined by other qualities than divergence 
in form characteristics. The incompetent observer, who gives 
no attention to the line quality,’ decides at once that a traced 


forgery is genuine because in form ‘‘it is so like the genuine 
to} D 


signatures’’. Traced forgeries 


1The most common symptom of 
forgery is this quality of line, pointing 
toward the manner in which the writing 
was made. This quality is described as 
‘‘drawn’’, ‘‘ built up’’, ‘‘self-conscious’’, 
‘Cartificial’’, ‘‘restrained’’, or ‘‘un- 
natural’’, but it is not recognized and 
correctly interpreted by observers who 
give attention to form only in a disputed 
writing. 

This highly significant quality of 
‘‘naturalness’’ or of ‘‘artificiality’’ in 
writing is discussed in very few legal 
opinions relating to the subject of hand- 
writing because, no doubt, to many of 
these opinion writers this quality was 
unknown or not clearly understood. 
More and more, however, the subject is 


usually are promptly paid by 


being considered in a scientific manner 
because thought is being applied to the 
technical question. 

A notable example of the progressive 
view of the subject appears in a 
recent opinion, In re Varney, 22 Fed. 
(2d) 230, in which Mr. Justice Cochran 
says: 

‘‘In the genuine signatures, of which 
there are forty-six or forty-seven, there 
is no indication of restraint anywhere. 
The writing is free and flowing. It is 
perfectly natural. On the other hand, 
the eight disputed signatures appear 
artificial, as if made under restraint. 
They are not free and flowing, as are 
the genuine signatures.’’ : 
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banks, and lay witnesses, at least on first view, usually say they 
are genuine. 

A traced forgery will probably be defective in one or more 
of the following named particulars: (1) Natural movement, 
freedom and speed of writing; (2) quality of line or stroke; 
(3) pen-lifts, retouching and shading; (4) selection and date of 
model writing; (5) pencil or carbon outlines or indentations 
pointing to a tracing process; (6) practical identity of the writ- 
ing with a genuine model or close, suspicious similarity of two 
or more disputed signatures and in some cases signatures in ex- 
actly the same position on a printed form. Signatures sometimes 
appear that obviously are twins, and even triplets and quad- 
ruplets are not unknown, as was true in the Rice-Patrick case, 
illustrated in Figure 183. 

A brief examination of the tracing process will show that it 
is impossible by this method to produce a writing with a natural 
writing movement. If an accurate reproduction of a writing 
could thus be executed no one could detect it as not genuine 
because practically it would be the writing imitated. As has 
already been pointed out, however, a successful forgery must 
reproduce not only the form—which is the only imitation usually 
attempted—but also in some reasonable degree must follow the 
style of movement employed, the speed, pen position, quality of 
pen pressure, and other characteristic habits of the writer whose 
writing is being imitated. On some of these vital points the 
traced forgery is almost certain to fail; in short, natural, free, 
unconscious writing cannot be produced by the tracing process. 

It is impossible to trace even one’s own signature and produce 
a good result, for the reason that the method itself necessarily 
interferes with the natural writing movement. In tracing a 
genuine writing which contains numerous free and smooth 
strokes there undoubtedly will be shown in the result a hesita- 
tion inconsistent with genuineness; and a tracing by a strong 
hand of a very weak and decrepit original will almost certainly 
be inconsistent with it in many ways. It is almost impossible 
by the tracing method successfully to imitate natural tremor. 
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The line quality of a traced forgery, the second point to be 
considered, is bound to be defective. A fraudulent tracing may 
conform with great accuracy to the particular model from which 
it was made but usually its hesitating and unnatural line quality 
alone is sufficient to mark it as not genuine. In many eases 
this conclusion can be reached simply by a study of the ques- 
tioned writing itself without comparison with any genuine 
writing whatever, especially when shown in a properly enlarged 
photograph. 

It often clearly appears in even a slight enlargement that a 
tracing is in fact 
not a writing but 
a careful drawing. 
The question of 
line quality and 
movement as_ af- 
fected by an un- 
natural method of 
writing is dis- 
eussed more at 
length in preceding 
chapters devoted 
specifically to these 
questions. These 
subjects are espe- 
cially important in 
all traced forgery 
investigations. 

Under the third 
division of prob- 
able defects in 
traced forgeries, 
that of pen-lifts, 


retouching and 
Jefective sh ing’ Fig. 182a.—Genuine Shaded, Varying Signatures All of 
: : . ct ad o? June 30, 1900, the Same Date as the Forged Rice Will 
it is necessary to With Four Traced Signatures. : 


Tu HEFL 1G C6, 
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discuss somewhat at length certain important phases of the 
subject relating not only to traced forgeries but to simulated 
forgeries as well. 

Experience shows that by whatever method a fraudulent writ- 
ing is produced it is not as a rule entirely satisfactory to the 
forger as first written, and effort is made to improve it by 
connecting, patching and strengthening various parts. The 
nervous anxiety to do the work well and the unnatural concen- 
tration of the mind on the act of tracing seem to make it 
impossible to let the fraudulent result alone after it is once 
written. The 
forger, knowing 
the signature is 
not genuine, is its 
most severe critic 
and tries to per- 
fect it. : 

The tracing 
process, necessarily 
giving attention as 
it does almost ex- 
clusively to the 
form, not only 
often shows con- 
spicuous hesitation 
and tremulousness 
in the finer lnes 
and at the wrong 
places, but often 
entirely omits char- 
acteristic shadings 
which are after- 


Fig. 183.—Four Signat the Four P Piig eee gat | 

ig. 3.—Four Signatures on the Four Pages of the : “64 

Same Will, All Traced from the Same Model in an added. Pen-lifts 
Attempt to Secure the More Than Six Million Dollar yay be covered 
Estate That Founded the Celebrated Rice Institute of a : 
Houston, Texas. up, wavering lines 
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delicately strengthened, gaps filled in, unimportant strokes ex- 
tended and sometimes spliced on, and even flourishes sometimes 
are carefully added to a signature which, as first written, may 
perhaps have been good enough to pass ordinary observers as 
genuine if the unwise attempt had not been made to perfect it. 

It may be very dificult to show the fraudulent character of a 
small amount of pencil writing produced by the tracing process 
if the tracing was skilfully made and was not afterwards 
retouched. This is true for the reason that pencil writing does 
not show line quality, hesitation, pen-lifts, pen position, and 
disconnections as clearly as pen writing. 

Experience shows, however, that fraudulent pencil writing is 
usually retouched, overwritten and perfected in a highly sus- 
picious manner and its true character often is thus conclusively 
shown. The ease with which corrections are made in pencil 
writing creates the temptation to do too much. Comparatively 
few important disputed documents are pencil-written, however, 
for the reason that such a writing is somewhat suspicious in 
itself and is more easily assailed and calls for an adequate 
explanation. 

For various reasons genuine writing is sometimes retouched, 
and with a few writers certain definite kinds of retouching is a 
peculiar habit, and thus it becomes necessary to distinguish that 
which is genuine from that which is fraudulent. Natural 
retouching is usually done for the obvious purpose of correcting 
a palpable defect or supplying a part necessary to the form and 
legibility. Natural and honest retouching is, as a rule, clearly 
apparent and is made with one or two bold, free strokes. 


Fig. 184—Genuine Retouching or Overwriting. 
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Fraudulent retouching, 
however, is delicately and 
earefully done and often 
shows the intention of con- 
eealing the operation and, 
as it finally appears, may 
be the result of many 
delicate touches of the 
pen to the paper at dif- 
ferent points. The impor- 
tant principle to keep in 
mind is that the more 
unnecessary, delicate and 
hidden it is, the more sig- 
nificant retouching be- 
comes as pointing toward 
lack of genuineness. It 
sometimes cannot reason- Fig. 185.—One of a Number of Delicate, Un- 
ably be explained AA Ee einen Fee eet Retouchings 
accounted for when illus- 
trated and properly interpreted. In some courts, however, a 
witness is not permitted to discuss the comparative significance 
of various kinds of overwriting or retouching as evidence of 
forgery and it is obvious how fatal this restriction may be to 
effective testimony. 

This delicate and hidden quality of retouching in a writing 
is, to say the least, very suspicious and must be interpreted in 
a different manner from the plain open correction or remaking 
of a stroke where the ink was exhausted and the pen failed to 
write, or where it is perfectly evident that a part or the whole of 
a wrong letter was first made and the correct letter or stroke 
was afterwards made over it. 

The exact location of the retouching on a writing is also a 
matter that should always be carefully considered and may alone 
indicate its suspicious character. The attempt to improve 
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Fig. 186.—The Same Signature as in Figure 23 but Photographed by Transmitted 
Light. The Original Photograph Was Twelve Inches Long. Some of the 
Defects are: Lines in Wrong Direction, Nos. 3, 8. Pen Lifts and Joining, 
Nos. 1, 6, 7, 11, 12, 16, 17. Overwriting and Patching, Nos. 4, 5, 7, 8, 14, 15, 
17, 19. Detached Strokes, Nos. 8, 9, 18. Six witnesses testified they saw the 
signature written; a jury found it to be a forgery. It was probably a 
tracing but no model was found. 


3 


id 
unimportant parts is always suspicious but particularly so if 
these parts are not necessary to the legibility. The last stroke 
of each of the separated parts of the signature, or of all the 
words in an extended suspected writing, should always be 
examined with special care. 

A retouching of an unimportant final stroke, especially of a 
rubric or flourish, or a ‘‘t’’ crossing, is sometimes alone almost 
conclusive evidence of forgery. Retouched writing may some- 
times show shadings even on upward strokes (Figure 186) 
where such shading would be impossible in genuine writing with 
the pen held in the usual manner. 

Another point to be considered in making an examination of 
retouched writing is the fact that if ordinary fluid ink was used 
a retouching may be much more apparent after a few weeks or 
months than when first made. By reason of the natural darken- 
ing of ordinary ink, retouching may eventually become go obvi- 
ous that it may seem unreasonable that it would have been made 
in the first place, but it should be remembered that with the 
strokes of the color and strength as first made these changes 
perhaps could not have been seen by ordinary observation. 

If, as sometimes occurs, the retouching is actually done with 
ink different in kind, but similar in color, to the ink of the first 
writing, but which changes and grows black by age while the 
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original writing does not change, then these changes are, as 
they finally appear, still more suspicious because this condition 
proves that at some time after the writing was originally written 
an effort was made to perfect it. 

Suspicious pen-lfts, disconnections, and careful joinings 
should always be looked for in a writing that may have been 
produced by either the simulating or tracing method. The 
necessity of looking at the copy in a simulated writing, or of 
clearly seeing the dim outline in a traced forgery, may make it 
necessary to lift the pen and this may be done at any place and 
not where the pen would naturally be raised. It is particularly 
important that broken lines of this character should be looked 
for in a suspected pencil writing as a pencil forgery is quite 
likely to show stops and disconnections where they should not 
have been made.’ 





Fig. 187.—A slowly Traced, Patched and Overwritten signature in a suit tried at 
Austin, Texas, involving a claim against the estate of Sugar Molasses Cain. 
Notwithstanding the name, it was a bitterly contested trial and a jury found 
that the document was not genuine. 


The fourth possible defect in a traced forgery, as outlined 
above, is in the choice of a model. Many writers are not aware 
of the fact that even a few years, especially with those of 
advanced age, may make a great change in a signature and one 


1Retouched writing and pen lifts enlarged from two to four diameters or 
should be examined under different direct light photographs enlarged from 
degrees of magnification by both direct three to ten diameters, as the conditions 
and transmitted light and should be require, will usually show retouching so 
accurately photographed in enlarged plainly it cannot be denied and requires 
form. Transmitted light photographs some excuse, apology, or explanation. 
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who sets about 
making a _ tracing 
may select a model 
writing of the 
wrong date. It is 
often assumed that 
any genuine writ- 
ing is good enough 
and a model may 
be taken that was 
written many years 
before or after the 
date of the ques- 
tioned writing. 

In every case of 
this kind a chrono- 
logical study 
should be made of the standard writing; changes should be 
carefully noted and their application to the investigation in hand 
carefully considered. The selection of a model of the wrong 
date may show conclusively that a disputed signature is not 
genuine. 

The design of the signature of an illiterate writer may remain 
constant covering a long period of years, which would be a very 
unusual circumstance in the writing of one who writes much. 
The illiterate writer, however, is very unlikely to produce, espe- 
cially with a long name, facsimile signatures in size, arrange- 
ment, and proportion of parts, as such writing is not rhythmic 





Fig. 188.—Traced Signature of Witness in Fleming 


Case, Pittsburgh, Penn. See Footnote 1. 


1The case of In re Fleming’s Estate, 
265 Pa. 399, 124 Atl. 419 (1919), was 
tried twice in Pittsburgh, Penn. A will 
was declared to be a forgery on which 
this Gilmore signature appeared and was 
appealed and sustained. Then another, 
and in wording an identical will, appeared 
with the admission that the first was a 
copy and through error had been offered. 
This second will was an even more 
atrocious forgery than the first but was 


sworn to and went through another long 
trial and was declared to be a forgery. 

On the first will a signature of Gil- 
more, borrowed by one of the conspira- 
tors, had been traced on the will and the 
one who loaned it went after it and in- 
sisted on its return. That signature, the 
lower one in the illustration, bore unmis- 
takable evidence of having been traced. 
Embossing clearly appeared the whole 
length of the name on the reverse side. 
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but is usually made up of disconnected, unskilful movement 
impulses which are not likely to be repeated in: an exactly 
identical way. This question of identity sometimes arises in 
connection with the investigation of an alleged traced forgery of 
the signature of an illiterate writer and it is erroneously con- 
tended that one who writes little is likely to make signatures 
exactly alike. This is not the fact. 

The fifth possible defect in a traced forgery is any physical 
or other condition, in the alleged traced writing, or the alleged 
model, that points to the tracing operation. The model or the 
tracing as first brought forward may show indentations result- 
ing from the making of an out- 
line with a sharp instrument of 
some kind; the tracing may show 
suspicious remains of a pencil or 
carbon outline, or portions of the 
ink of the suspected writing may 
be eracked, broken, rubbed, or 
worn away, by the erasure of a 
previously made pencil or carbon 
outline. 

The possible existence of con- 
ditions of this kind shows the 
importance of an early and 
thorough examination of a dis- See eae 
puted writing before it is 
handled, soiled, or experimented 
with in such a way as perma- 
nently to impair its evidential 
value in these particulars. In 
the case of Day vs. Cole, referred 
to in a footnote and illustrated 
on a following page, an indenta- 
tion on the model writing had a ign 180 ee Ancione? Railroad’ © Bond? 
very important bearing on the Forgeries showing exactly the same 
investigation. In the Macky rake a LAT SE toe 

29 i 


y COMPANY. 
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ease, Figure 163, parts of the ink strokes in many words had 
been carried away in erasing a pencil outline. 

The sixth possible basis of attack upon a traced forgery, and 
sometimes the most important, is its practical identity with 
a model present in the case, or the close, suspicious similarity 
of two or more questioned signatures. The underlying principle 
upon which identity is interpreted as an indication of forgery 
is that a large number of rare events will not all accidentally 
coincide and if they are thus combined then the result must 
be due to design and not to accident, and this is especially true 
when a tracing and a model are made up of a number of sepa- 
rated parts, or when a model and a tracing, or two or more 
tracings, occupy exactly the same position on a printed form 
as shown in Figure 189. See footnote.’ 

In an argument of counsel in an important case, a picturesque 
illustration of the principle was given as follows: ‘‘It has been 
said that if a person meet in a waste place three trees growing 
in a row, he thinks they were so planted by man; should he find 
the distances equal, he is convinced. Such accidental situation 
of thirty trees would not exceed in strangeness a coincidence 
like the one in this case.’’ ? 


1Identity of position of an alleged 
forgery and a model, or between two 
or more alleged forgeries in relation to 
the edges of a document, may be exceed- 
ingly forceful evidence of tracing. If 
the signatures in question are written on 
printed blank forms of exactly the same 
size, and it is found by placing the 
papers together with edges even that 
the signatures not only match in size 
and shape but also that they occupy 
exactly the same field on the document, 
this suggests at once that the forgery 
was traced from a model found on a 
similar form by placing one exactly over 
the other, and such identity of position 
is a very conclusive confirmation of other 
evidences of forgery. This relation of 
signature to the edges of the paper has 
been one of the evidences of tracing in 
several important cases. 


2 From an argument by T. M. Stetson, 
Esq., counsel for Respondents in Robin- 
son vs. Mandell (Sylvia Ann Howland 
case), New Bedford, Mass., 1867. 

In the case of Day vs. Cole, 65 Mich. 
129 (1887), the question is discussed as 
follows: ‘‘I am satisfied the signature 
is a forgery. All the facts seem to point 
in that direction; but the one thing 
that fastens conviction upon my mind 
above all others is this: These two 
signatures are too evenly alike to be 
both genuine. Such a perfect 
coincidence as in the case of these two 
signatures in this cause is at least highly 
improbable, and but barely possible, if 
attainable at all. 

‘“There is in my mind but one explana- 
tion of this remarkable and_ striking 
similarity; and that is that, while Ex- 
hibit 128 was in the hands of Cole, 
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A brief examination of the writing process clearly shows that 
every time even one short name is written there is possibility of 
slight divergence and variation in every direction of every part 
of every stroke in size, position, proportions and relations of 
all parts, and a few simple experiments will demonstrate how 
exceedingly difficult, if not actually impossible, it is to write two 
signatures precisely alike so that the narrow path of the pen 
point throughout is exactly identical in both cases. 

A line is defined as the path of a moving point, and exact 
repetition would require that at the second writing the pen 
should exactly hit a thousand or more selected but invisible 
points. The degree of similarity in writing will naturally 
depend upon the skill of the writer, the length of the signature, 
the number of detached parts it contains, the width of the strokes 
and some other possible conditions. By comparing a great num- 
ber of signatures of a free, skilful and rhythmic writer, there 
can be found some closely resembling each other, but even with 
an exceptional writer exact identity is extremely improbable. 

In the famous Howland case, illustrated herewith, Professor 
Benjamin Pierce, the celebrated mathematician of Harvard 
University, testified that the probability of identical coincidence 
of the thirty downward strokes of the peculiar, long ‘‘Sylvia 
Ann Howland’’ signature with the same strokes of a second 
signature must be represented by the fraction with one for a 


this signature to the assignment was 
copied and manufactured therefrom by 
some one. And I am satisfied it was 
done by tracing and outlining so that 


Succession, 18 La. 448 (1866), the 
opinion of the court says: ‘‘The re- 
markable and almost exact sameness of 
the size, form and position of each 


virtually, with some slight inaccuracies, 
the signature upon 128 was transferred 
to the assigument. There is too much 
method shown in the latter signature, 
and this method has exposed, to my 
mind, that it is not the genuine signature 
of a business man, like Gardner, writing 
in a hurry, and without thought of the 
manner of making or the form of such 
signature, but the cunning imitation of 
a forger, whose cunning has yet been 
the means of detecting the forgery.’’ 

In the case of Fox vs. McDonogh’s 


letter, line and flourish or dash in the 
space occupied by the signature to the 
propounded codicil; and that to the lease 
of November Ist, 1846, obtained from 
Fernandez, renders it not only possible, 
but probable, that the former was traced 
from the latter.’’ 

The editor of Abbott’s Trial Brief, 
Second Edition, p. 400, in speaking of 
identity as proof of forgery says: ‘‘It 
seems that such proof is conclusive and 
would require instruction to the jury 
to that effect.’’ 
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numerator and the thirtieth power of five for a denominator. 
Exact coincidence in writing is very much more improbable 
than it is generally thought to be. This phase of the subject of 
traced forgeries is governed by the same principles that are 
discussed in chapter twenty treating of mathematical calcula- 
tions applied to writing. 

Although, as has been said, it is not necessary that a model 
writing or an identical companion forgery be found in every 
instance in order to show that a traced writing is undoubtedly 
spurious, the finding of a model, showing marked and significant 
identities, or the discovery of two or more questioned signatures 
that resemble each other in a suspicious manner, and at the same 
time bear in themselves the inherent evidences of forgery which 
writing shows when produced by a tracing method, affords the 
strongest kind of additional proof that the writing is a forgery. 

Close similarity of a suspected signature to a possible model 
in design, size, proportions and position is always a suspicious 
circumstance, especially if the resemblance is very close and 


1 Professor Pierce testified in part as 
follows: ‘‘I have carefully examined 
the signatures of 1 and 10 of Sylvia 
Ann Howland. I have placed them over 
each other, and have compared their 
magnified photographs. The coincidence 
is extraordinary and of such a kind as 
irresistibly to suggest design, and espe- 
cially the tracing of 10 over 1. There 
are small differences in every portion of 
the signatures, so that no letter of the 
one is precisely identical with that of 
the other; but the differences are such 
as to strengthen the argument for design 
suggested by the coincidences. . . . 
The mathematical discussion of this 
subject has never, to my knowledge, been 
proposed, but it is not difficult; and a 
numerical expression applicable to this 
problem, the correctness of which would 
be instantly recognized by all the mathe- 
maticians of the world, can be readily 
obtained. wo 

‘<The relative frequency of coincidence 
expresses how often there is a coincidence 
in either of the characteristic lines; such 
as in line 1 for example. The product 
of the relative frequency into itself ex- 


presses how the coincidence of a char- 
acteristic line 1 is combined with that 
of line 2; the eube of the relative fre- 
quency of coincidence shows how often 
there will be the simultaneous combina- 
tion of the coincidences of the three first 
lines, and so on. 

‘“Finally, the relative frequency must 
be multiplied into itself as many times 
as there are characteristic lines to ex- 
press how often there can be a complete 
coincidence in position of all the lines of 
the signature. 

“In the case of Sylvia Ann Howland 
therefore, this phenomenon could oceur 
only once in the number of times ex- 
pressed by the thirtieth power of five 
[nine hundred and thirty-one quintillions 
of time — 931,000,000,000,000,000,000 ]. 
This number far transcends human ex- 
perience. So vast an improbability is 
practically an impossibility. Such eva- 
nescent shadows of probability cannot 
belong to actual life. They are un- 
imaginably less than those least things 
which the law cares not for.’’ (The 
signatures are shown on page 348.) 
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similar to a rubber-stamp impression, or there is reproduced 
an accidental or unusual feature in the particular model signa- 
ture selected. Under these last named conditions the identity 
or close similarity may be very strong evidence of forgery.’ 

A fact that should always be considered in an inquiry of this 
kind is that even a traced forgery will not be a mathematically 
exact reproduction of the model from which it is made. Even 
if the forger has the rare skill required to draw an exact copy 
the natural tendency seems to be to attempt to improve the 
model more or less, which obviously would lead to divergence; 
and, in some rare instances, divergence in size or position is 
undoubtedly intentional. 

Ordinary unshaded pen marks are only about one-fiftieth to 
one-two-hundredth of an inch in width and under usual condi- 
tions it is physically impossible to reproduce with absolute 
accuracy all these fine lines of a signature by the tracing process. 
These divergences are due to various causes, among which are 
a nervous strain induced by a realization of the criminal act 
being performed and the intense desire to do it well, lack of 
muscular skill and, especially, inability to see clearly the line 
of the model which is being followed, particularly if the tracing 


1 Excerpt from opinion in one of the 
earliest traced forgery cases, Kemp vs. 
Mackrill, Sayer (K. B.) 130, ‘‘ Easter 
Term’’?, 27 Geo. 2 (1754). 

The matter is discussed as follows: 

‘*In order to prove that the Name 
Mackrill subscribed to three Exhibits, 
and the Dates thereof, are not of the 
Hand-writing of Mackrill, and particu- 
larly that the Dates are not, three 
eminent Opticians, an eminent Engraver, 
and an eminent Writing-Master were 
examined, and agreed in saying; that 
they had measured the Dates of the 
three Exhibits, which were in all three 
the same, namely, the 28 October 1729, 
in nine different Manners; and that every 
one of the nine Measurings was begun 
and ended at the same points in every 
Date; and that every one did agree so 
exactly, that two of the Date must have 
been Copies of the third; it being, as 


they conceived, impossible for any Person, 
either by Chance or by Design, to have 
written the three Dates so exactly alike, 
without copying two of them from the 
third. They added; that upon examin- 
ing the Back of one of the Dates, it 
appeared to them; that a sharp instru- 
ment had been drawn over the Letters 
and Figures, in a Manner sufficient to 
make the Marks of the Letters and 
Figures upon a Paper laid under the 
Date; and that the Marks so made Let- 
ters and Figures exactly agreeing there- 
with might be written: But that if this 
were done, the Pen must, in order to 
make the written Letters agree exactly 
with the Marks, be carried slowly over 
the Marks; and consequently, that the 
Manner of the Writing would not appear 
so easy, as if the Letters and Figures 
had been written in the usual Way of 
Writing.’? 
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is being made by one operation directly from the model by fol- 
lowing the lines as seen somewhat indistinctly through the 
paper. 

The tracing will also be likely to differ shghtly from the model 
because of the almost uncontrollable tendency, in imitating writ- 
ing by any process, to incorporate even in a tracing some ex- 
amples of one’s own writing qualities or habits. Slight diverg- 
ence may be due to the fact that the paper on which a forged 
writing is being traced was accidentally moved during the 
process, especially in case the signature is made up of several 
detached names or parts. 

A tracing may also differ slightly from the model because the 
traced lines of the copy may not quite reach the extreme ends of 
strokes of the model or may go slightly beyond the extremities 
of the dim outlines which are being followed as seen through the 
paper. Punctuation and sometimes ‘‘i’’ dots are omitted in a 
tracing, or obviously are put on later with a different ink, al- 
though in some instances identity in position and form of these 
minute parts may be almost conclusive evidence of forgery, as 
shown in Figures 189, 190. 

Divergence from the model in a traced forgery as in a simu- 
lated forgery also tends to make the letters somewhat more 
formal and perfect in shape than the genuine writing imitated, 
and traced writing, like a simulated forgery, always lacks that 
appearance of carelessness and unconscious freedom which in 
all writing is one of the strongest indications of genuineness. 

Where an unskilful tracing diverges from the model in design 
of letters it will naturally tend to conform to the style of the 
operator so that the divergences may in a very slight degree 
identify the one who makes the tracing as belonging to a certain 
class of writers, although such resemblance is not often of much 
force as pointing to a particular individual. This topie is dis- 
cussed more fully in the earlier chapter on classes of questioned 
documents. 

A careful consideration of the process required to produce a 
traced forgery will show that divergences of a certain character 
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Fig. 190.—Twin tracings even of Peculiar Form and Location of Punctuation 
Marks. The pairs will superimpose. From a ease at Lowell, Massachusetts. 
Photographs by the late James French, Document Examiner, Boston. 


may actually point to the process of tracing. If in the tracing 
the general line of direction of each stroke is closely followed, 
with occasional slight departures which, however, are constantly 
corrected and do not affect all subsequent parts, these zigzag 
movements, beginning at the same place as the copy and coming 
out in the end at practically the same place, suggest that a model 
was being followed, and naturally this suggestion is still 
stronger if there are three or four traced signatures in a group. 

A traced forgery may thus resemble the track of one attempt- 
ing to follow an indistinct trail, where the track of the one 
following may slightly diverge from time to time, but, if it 
regularly returns to the original line of direction, it shows that 
a track was being followed. 

The most significant points of identity are the distinct begin- 
ning points of separated parts of the signature, the downward 
or shaded lines, and especially the exact reproduction of unusual 
features in the model signature. As already suggested, a trac- 
ing may actually reproduce with the utmost care and fidelity an 
accidental and unique peculiarity of a letter or part of a model 
signature which can be found only in the model and the tracing. 
It is easily understood how this careful reproduction in a dis- 
puted signature, of what was merely an accidental slip of the 
pen in the model, is very convincing evidence of forgery. As 
illustrated above, even peculiar punctuation marks are some- 
times carefully traced on companion forgeries. 
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As has been said, no two genuine signatures can be exactly 
alike, but such a statement should be understood to be true 
speaking microscopically, and not as the carpenter measures, 
because by examining a great number of genuine signatures of 
certain exceptional writers signatures can be found which are 
nearly identical. The degree of resemblance to be expected in 
any case is not based on any fixed general principles but is a 
matter that depends altogether upon the writing habits of the 
one whose signature is in question. Some persons write with 
much greater uniformity than others and similarities in size and 
proportions would, as a natural result, be more common in 
their writing than the same similarities in the writing of one 
who writes a more erratic hand. The significance of identity, 
therefore, as bearing on the question of genuineness should be 
determined in every case by the actual circumstances of that 
case. 

The significance of unusual identity as evidence of forgery 
would naturally be strengthened by increasing the number of 
signatures in dispute. If one alleged forgery of one name 
closely resembles a certain possible model this resemblance, in 
connection with other evidence in the disputed signature itself, 
may be very strong evidence of forgery, but it is naturally a 
more suspicious circumstance if two, three, or four suspected 
signatures closely resemble the model. In a recent important 
case a model signature and five duplicates were found and in 
another famous case four traced signatures from the same model 
all appeared on different pages of the same will. 

The question of identical signatures being produced in suc- 


1 When alleged forgeries are associated 
with a genuine signature from which they 
may have been traced, comparisons by 
transmitted light as to design, size, posi- 
tion, and proportions should properly be 
made of the alleged forgeries and the 
model with the tracing over the model 
as it was made if it is a tracing. Such 
forgeries may diverge more from each 
other than any one of the number differs 
from the model, for the reason that 


divergencies may be in opposite direec- 
tions in different tracings. When the 
model is not found, therefore, a close 
resemblance in size, proportions and 
design in alleged forgeries that form a 
similar group is especially significant, 
as allowance must be made for diver- 
gencies from the original which may ap- 
parently make the imitations differ more 
from each other than any one would 
differ from the original. 
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Fig. 191—Three Signatures from many on some ancient Railroad Bonds found 
among the papers of decedent a few years ago. The signatures are extraor- 
dinarily skilful forgeries but their identity alone was sufficient, when many 
were examined, to show that they were not genuine. They also showed a 
delicate tremor on many letters. 


cession is also a matter that should be considered. As we have 
seen, if comparison is made of all the thousands of signatures 
that certain uniform, rhythmic writers have written there can 
be found, by picking out here and there the most favorable 
examples, some that are quite similar to each other, but if the 
attempt is made to find two of these similar signatures written 
im succession the search becomes still more difficult, and if three 
or four practically identical successive signatures are looked for, 
as for example on the same document or on the same series of 
papers, they cannot be found. 
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A careful study of the tracing process and of the signatures 
in the reported traced forgery cases and numerous other similar 
cases shows, as stated above, that entire identity is practically 
impossible, unless produced by some mechanical process like 
engraving, lithography, or a rubber stamp. Absolute identity 
of this character would obviously in itself show that the writing 
could not be genuine. In considering the force of identity as 
evidence of forgery, it must therefore be remembered, in the 
first place, that no traced imitation of a model will be an exact 
facsimile of it, so that what is ordinarily described as identity 
is really approximate identity. 

It is easily possible to exaggerate the force of this identity 
alone as proof of forgery and some of the frequently quoted 
statements on the subject in the legal opinions, and in certain 
technical discussions of the subject, do exaggerate it. If it is 
contended that this identity, which it is to be understood is only 
approximate, is ‘‘impossible in any genuine signature written 
by anyone, anywhere, at any time’’, the natural and conclusive 
answer to such a challenge is the bringing forward of actual 
signatures by other writers that are as nearly identical as the 
disputed signature and the alleged model. In some cases such 
signatures can be found. 

This fact may seem to prove that identity has no value what- 
ever as evidence of forgery in any case, but it does not by any 
means do so. Suspicious similarity may be quite far removed 
from absolute identity and yet show quite conclusively that one 
signature was undoubtedly made from another, or that two or 
more signatures were made from one model. The fact that two 
signatures are very nearly alike is not alone necessarily an indi- 
cation of forgery of one or both but the question is whether they 
are suspiciously alike.* 


1 The courts have spoken a number of 
times on the subject of identity as proof 
of forgery and it is interesting to ex- 
amine a few brief excerpts. One notable 
utterance was in the celebrated Rice- 
Patrick will case, New York City 
(Matter of Rice, 81 Appellate Division 


(N. Y.) 223, 1903), in which the Honor- 
able Surrogate, the Appellate Division 
and the New York Court of Appeals were 
unanimous in the finding of forgery. 
Whatever the merits of Patrick’s appeal 
on the murder charge these courts all 
practically convicted him of forgery by 
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signatures suggest by their resemblance that one 


was made from the other or that both were made from a common 
model, then this likeness is suspicious whether it is a very close 


likeness or not. 


Sometimes two signatures, that differ more 


when considered as a whole than two genuine signatures may yet 
be alike in ways that indicate quite clearly that one was made 


from the other. 


It should be understood that suspicious identity is that which 
suggests the tracing process and which is not inconsistent with 
the theory of tracing. If all beginning points distinctly diverge 


declaring his will was not genuine. The 
appellate court in this case said: 

‘*Upon a critical examination of these 
four signatures it will be found that 
they correspond almost exactly,—a coinci- 
dence which could not possibly happen in 
the case of four genuine signatures of 
@ person upward of eighty years of age. 
; In other words, each signature 
will, when superimposed, show a simi- 
larity which does not appear in the con- 
eededly genuine signatures introduced in 
evidence, and which, from the very nature 
of things, could not occur. This fact, 
taken in connection with the other 
evidence bearing upon the subject, is 
of such a character as to irresistibly lead 
to the conclusion that had the testimony 
which was stricken out remained in, the 
Surrogate’s conclusion would have been 
the same. a 

In Matter of Burtis, 43 Mise. (N. Y.) 
Reports 437 (1904), the Court says: 

**T refer to the physical evidence 
furnished by the disputed signature itself. 
A mere inspection of this signature will 
satisfy the most careless observer that it 
needs an explanation, and when the 
signature is analyzed and the proper tests 
applied this explanation becomes impera- 
tive. True, there are slight 
departures occasionally from the model 
but these variations are only in the 
detail of certain lines—the whole of the 
disputed signature being structurally the 
same as the other and occupying the same 
physical field. Indeed it may fairly be 
said that these very departures tend to 
indicate the process which has produced 
the signature, for it will be noticed that 


after each departure, the line of the 
disputed signature immediately returns 
to the line of the model,—showing con- 
clusively, as I think, that there was a 
model which was steadily operating as 
a guide to the writer’s hand. This coin- 
cidence of a disputed signature with a 
genuine one when superimposed against 
the light has long been held by the courts 
to be proof of simulation.’’ 

The learned Surrogate in Matter of 
Koch, 33 N. Y. Mise. Reports 153 (1900), 
says: ‘‘There is not the slightest devia- 
tion except such as might and naturally 
would occur if both signatures were trac- 
ings from the same standard. 

The opinion in Hunt vs. Lawless, 7 
Abbott’s New Cases 113 (1879), puts 
the matter as follows: ‘‘Where two or 
more supposed signatures are found to 
be counterparts I think the simulation is 
detected by that circumstance. Genuine 
signatures will not lap with perfect 
similarity over one another. . . 
But a close examination shows that the 
signature of Exhibit 9 is identical with 
that to the above named receipt and with 
those to Schedules A and B. It would 
require a vast amount of credulity to 
suppose that those four signatures can 
all be genuine and yet all of them lap 
over another so that the whole are 
identical. One of them is probably 
genuine, the others traced; or, perhaps all 
four are traced. Did ever any 
man sign his name four times with such 
invariable uniformity? All experience 
testifies to the absurdity of the supposi- 
tion that he did.’’ 
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Fig. 192.—This celebrated New Bedford, Massachusetts, 
famous ever tried, largely on account of the testimony of Professor Pierce. 


The Lower Signature was on the Disputed Codicil. 


upper or genuine will signature. 
forgery by tracing. 
signature as not genuine. 


case is one of the most 


It will entirely cover the 


The codicil signature was undoubtedly a 
Its line quality was very bad and alone condemned the 
See footnote 1. 


and distinct strokes do not coincide, then numerous other identi- 
ties would not necessarily point to tracing, while divergences of 
fine lines, at intermediate points, especially if the diverging line 


1This case has been incorrectly re- 
ported in nearly every reference to it in 
the decisions, the text-books and maga- 
zine articles even up to the year 1909. 
In the first place the thirtieth power of 
five is not as reported 2,666 followed by 
eighteen ciphers but is 931 followed by 
eighteen figures, or upwards of nine 
hundred and thirty-one quintillions (931,- 
000,000,000,00U,000,000). The difference 
in the numbers makes no practical dif- 
ference, as the least is entirely beyond 
human comprehension. This strange 
error is in the original report of the 
case and has been repeated from that 
time. No doubt some change was made 
in the basis of the calculation without 
making the resulting change in the 
result. 

Another error that has been repeated 
many times is the statement that Pro- 
fessor Pierce testified that ‘‘No two 
signatures will be identical, etc.’’, but 


his testimony applied only to the 
signatures ‘‘No. 1’? and ‘‘No. 10’? in 
this particular case. The magazine 
article, 4 American Law Review, printed 
shortly after the trial, is full of errors 
and apparently reflected the views of a 
partisan in the case. The testimony in 
full and a most interesting and valuable 
verbatim report of the arguments of 
counsel in the case and also photographs 
of the writings are on file at the Public 
Library at New Bedford, Mass. 

This famous case was finally decided 
on a point of law and the facts were 
never passed upon by court and jury. 
Considerable interest is added to the 
case by a knowledge of the fact that the 
claimant, ‘‘ Hetty Robinson’’, afterwards 
married a Mr. Green, of New York, and 
was known for many years, especially to 
the financial world, as ‘‘ Hetty Green’’, 
of New York City. 
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returns to the line of the model, would not be inconsistent with 
the tracing theory. 

Finally, if the theory of tracing is to be maintained, the line 
quality of the alleged tracing always must in some degree 
indicate the tracing movement and not exactly conform to that 
shown in the genuine writing. If both signatures are freely and 
carelessly written, then one was not traced from the other nor 
were both traced from a common model. Identity in most of 
the opinions quoted in Part II, Citations and References, is 
correctly described as ‘‘almost exactly’’, ‘‘slight departures’’, 
and ‘‘almost exact’’, all indicating a suspicious similarity which 
was not exact identity. 

The significance of the identity in each case must also, as 
stated above, be considered as applying only to the one particu- 
lar writer in that case. The degree and character of the identity 
must also be properly interpreted by consideration of the length 
of the name, the fineness of the strokes, the number of detached 
parts, the number of separate signatures that are suspiciously 
alike and the close similarity, or wide divergence, in the standard 
signatures. In the Boyer, A. Boody, the Mansfield and numer- 
ous other cases illustrated even the most hardened defense and 
contingent fee attorney could hardly contend, without a smile 
that would expose his insincerity, that the identity was acci- 
dental. 

In one case a witness who had testified that identity had no 
significance except to prove genuineness, was on cross-examina- 
tion led to say that fifty signatures might be just alike and all 
genuine,’ but he did reluctantly admit that a group of one hun- 
dred exact duplicates would attract his attention as peculiar! 

In the charge to the jury in the ease illustrated in Figure 197 
(Fidelity Trust Co., Buffalo, N. Y., vs. Executors of Lydia Cox 
Kstate), the late Mr. Justice Childs of the New York Supreme 


1 Some witnesses testify that a traced forgery is genuine who never have thought 
of identity as evidence of forgery. 
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Court, after describing how it was alleged that each of the three 
writers on three occasions had written so that the three groups 
of three names could all be practically superimposed, said in an 
impressive manner and with emphasis on ‘‘likely’’: ‘‘Gentle- 
men, it is for you to say whether such a thing is likely to hap- 
pen.’’ The jury decided that it was not ‘‘likely’’ to happen 
although the representatives of four Buffalo banks had testified 
that the signatures were genuine. 

The most interesting and famous testimony on the subject that 
has been given is undoubtedly that of Professor Pierce, in the 
Howland case, referred to above. He was called as a witness 
to give testimony based on the calculus of probabilities,’ as to 
how frequently all the thirty downward strokes in a given signa- 


ture would coincide. 


The calculation was based entirely upon 


the observed and accurately tabulated coincidences in fifty gen- 


uine signatures in the case. 


It is often asserted that his testi- 


mony was general and applied to the signatures of any writer, 


but this was not the fact. 


This testimony (p. 340) illustrates 


the correct application of mathematics to a problem of this kind. 


1Calculus of Probabilities: the applica- 
tion of mathematical reasoning to the 
art of judging in cases where only prob- 
able evidence can be obtained. : 
The mathematical solution of problems in 
probabilities consists, first, in dividing 
the possible processes or results into 
elementary and equally probable cases; 
and, secondly, in finding how many of 
these cases favor the proposed event. 
ies It cannot be doubted that an 
understanding of this calculus would 
afford a very material aid to judgment 
in weighing and estimating the prob- 
abilities of events in the affairs of life; 
for, although these events, or the causes 
which give rise to them, cannot generally 
be made the subject of mathematical cal- 
culation, yet the examination and enu- 
meration of the various combinations of 
circumstances which may give rise to an 
event affords our only means of judging 
of its probability. The longer a man’s 
experience of worldly affairs and the 
sounder his judgment, the more nearly 
he will conform to the rules and methods 


of the mathematical calculus in estimat- 
ing probabilities. An eminent writer 
happily described the calculus of prob- 
abilities as common sense expressed in 
numbers. If the concurrence 
of a large number of circumstances is 
necessary to the production of an event, 
each of these circumstances may be, in 
itself, very probable, and yet their con- 
currence, and consequently the event 
itself, very improbable. The mathemati- 
cal rule for determining probability in 
such a case is that the probability of the 
concurrence of all the events is equal to 
the continued product of the probabilities. 
of all the separate events. . 

One of the principal marks of the prac- 
tical wisdom of age and experience is the 
ability to recognize this principle, and 
there are plenty of proverbs which are 
really founded on it. 

Professor Simon Newcomb, formerly 
Professor of Mathematics and Astronomy, 
Johns Hopkins University, in The Uni- 
versal Cyclopaedia. 
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Fig. 198.—Three of 105 
Forged Note Signa- 
tures at Montreal, Can- 
ada. Case tried before 
a special and  dis- 
tinguished ‘‘Court of 
Honor’’ at Montreal. 
The 105 notes had all 
been discounted. It was 
found that Father Le 
Court had given only |g ~ tS a e 
two notes and that all 7 ty eC fF Atty? % 
the others were for- ie) Paha hee Lee ee. 
geries. This special 
court was authorized to hear and decide this case without appeal. It was a 
notable illustration of a sensible method of investigating and deciding a difficult 
and important technical problem in a court. 
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Fig. 194.—Four Interesting Traced Signatures in a Case Tried at Spotsylvania 
Court House, Virginia. The first was a signature on a waiver, the three others, 
as in the Messchert case, Figure 200, were produced as standards. Photographs 
furnished by Mr. Elbridge W. Stein, Questioned Document Examiner, New York, 


sity QUESTIONED DOCUMENTS. 


Fig. 195.—Model, Trac- 
ing, and Genuine Sig- 
nature in a Chicago Eprrom oF vas 
will case. The traced | . Weeraee FEaeee. 
name appeared on a oe 
$100,000 codicil. The 
model was a printed 
signature of the author 
of the Palmer System 
of Writing who never 
had heard of the codicil 
and knew none of the 
parties. The case was 
withdrawn when photo- 


graphs were exhibited 

to the’opposing attorneys. The last signature was written offhand by the late 
Mr. Palmer when he was called upon and asked if he wrote this codicil signature. 
He said he thought he never had been in a condition that would produce the 
quality of signature shown in the codicil. 
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Fig. 196.—A Genuine Signature and a Carbon Tracing, the second, in an important 
Mining Claim case tried at Vancouver, British Columbia, before Honorable 
Aulay Morrison, without a jury, who decided that the claim document bearing 
the disputed signature was not genuine. The body of the document was 
typewritten. Cases of this kind are not submitted to a jury in Canadian courts. 
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Illustrations of Traced Forgeries. 

Illustrations are desirable in all kinds of disputed document 
investigations, but in traced forgery inquiries their use is some- 
times imperative if the true character of a skilfully executed 
traced forgery is to be conclusively shown. 

To those who consider only the question of form in a writing 
even a clumsy tracing is promptly passed as genuine, and, to 
those who give no serious attention to the problem, it may be 
difficult to prove by any process that a fairly accurate tracing 
is not a genuine writing. 

Illustrations are desirable for several purposes; first, to show 
hesitation, tremor, inequalities in pen pressure, stops, retouch- 
ing, and that line quality in general which points to a simulated 
instead of a writing movement, as is well illustrated in Figures 
186 and 187. With large and accurate photographs showing 
these conditions the inherently suspicious character of a traced 
signature can usually be clearly seen. The second purpose to be 
served by photographs is to show suspicious identity, or approxi- 
mate identity, of a disputed signature and an alleged model, or 
to show identity of a number of disputed signatures all of the 
same illicit parentage. 

A third purpose served by good photographs is to get the 
attention of the inattentive, or of those whose powers of observa- 
tion and analysis are not of a high order. Some of these 
observers begin to see and to understand as soon as they get 
something in their hands, especially in enlarged form, that they 
ean look at. 

The first condition referred to above, that of suspicious line 
quality, can be shown most clearly by photographic enlarge- 
ments by both direct and transmitted light. Experimental 
photographs of various degrees of enlargement should be made 
and those used that show best the actual conditions. When 
practicable, it is advisable to make enlargements of two, three, 
and four diameters, and in some cases enlargements of from 
about eight to twelve diameters should be made. 
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Jt is not usually helpful to make single illustrations larger 
than can be seen all at once, or nearly all at once, at about the 
ordinary reading distance. As is well understood, when an 
object is removed in distance it is in effect reduced in size, and, 
except to be used as a chart so that many observers can see at 
once, like all the members of a jury, a photograph larger than 
about eleven by fourteen inches is not necessary, as this size 1s 
about as large as can be seen at the ordinary reading distance. 
Many definite suggestions regarding photographs, applicable 
and highly desirable in traced forgery cases, are made in the 
chapter on photography. 

The second class of illustrations, those showing suspicious 
similarity, require care and ingenuity if the evidence pointing 
to the tracing method is to be shown effectively. The method 
of illustration most desirable depends somewhat upon the con- 
ditions, but the same facts should always be shown in more than 
one way; what may appeal to one observer may not be so clearly 
seen by another. 

Some of the methods of illustration and demonstration are: 
(1) the photographing of the signatures and the making of 
prints on transparent films so that they may easily be super- 
imposed;? (2) the photographing of the signatures under glass 
carrying uniform ruled squares so that all parts may be com- 
pared by inspection; (3) the photographing, or printing by 
photography, of the signatures as composites, or one over the 
other, with all identical lines superimposed; (4) the photo- 
graphic reproduction of the signatures with various lines drawn 


1Jn making transparencies of alleged 
traced forgeries to be superimposed there 
is some danger of emphasizing the actual 
divergencies of the lines by making them 
with a background entirely clear and 
transparent. Transparencies should ap- 
proximate the degree of opacity, or 
transparency, of the paper through 
which the tracing must have been made. 
They should, therefore, be printed so tthe 
background shows to some extent. 

In order to superimpose several signa- 
tures they should be placed close together 
and photographed, and then two duplicate 


transparencies will permit any signature 
to be put over any other by simply mov- 
ing the films up and down. 

In making illustrations of identity by 
photographic prints it should be remem- 
bered that, when wet, ordinary photo- 
graphic paper shrinks in one direction a 
little less than one-tenth of an inch on 
ten-inch prints, or approximately a little 
less than one per cent. If identities on 
large prints are to be compared with 
each other the prints must be so placed 
on the paper as to shrink in the same 
direction on both prints. 
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over the photographs representing identical measurements; 
(5) the photographing of the signatures with a superimposed 
transparent rule showing exact measurements of positions of 
various parts and especially of beginning points; (6) the illus- 
tration of identity by actual measurements of the originals from 
various points; (7) the cutting apart and matching together in 
various ways parts of different photographed signatures show- 
ing the unnatural uniformity; (8) and, finally, the direct super- 
imposing of the originals by transmitted light at the window, or 
over an appropriate artificial light, as shown in Figure 44. 

As far as practicable these various methods are illustrated 
here, and their desirability is briefly discussed. It is impossible 
by the methods available on the restricted pages of this book to 
do more than suggest what can be done with large, clearly 
printed photographs. 

The test of tracing that naturally is first made is that of 
superimposing the original writings by transmitted light. This 
method is useful, especially as a first step, but frequently is not 
practicable on account of the thickness of the papers, or the 
fineness of the lines, or the presence of writing or printing on 
the opposite side of the paper. Under these conditions it may 
be possible to find genuine signatures that, as indistinctly seen, 
are apparently as nearly alike as a disputed signature and an 
alleged model. 

Composites made by photography are not the best illustra- 
tions to show suspicious similarity as the signatures thus hide 
each other in part and tend to emphasize only the dissimilarities 
which are clearly seen, while the identities exactly cover and 
their significance is thus partly lost. Suspicious identity can be 
shown by printing by photography the two signatures close 
together but not superimposed as shown in Figure 202. 

The objection to the method of illustrating identity by draw- 
ing identical lines over the photographs of two or more signa- 
tures that are suspiciously alike is that the lines tend to cover 
up the signatures if any considerable number are drawn, and 
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the personal equation of the operator also in some degree enters 
into the operation. A few actual measurements of the signa- 
tures themselves should usually be made and opportunity and 
assistance should always be given for court and jury to verify 
all measurements. For this purpose enlarged photographs are 
almost indispensable as a verification of testimony because it is 
very difficult to make accurate measurements in court on the 
signatures themselves. 

The photographing of the signatures under ruled squares in 
natural size or slightly enlarged is in numerous ways the most 
effective as well as the fairest way to illustrate suspicious 
identity. By this method no lines are hidden, the divergences as 
well as the similarities can clearly be seen, neither signature is 
covered, and suspicious hesitation, pen-lifts, and line quality 
can also be seen if they are present, although these latter quali- 
ties should always be shown by photographs enlarged from two 
to ten diameters or ‘‘four times’’ to ‘‘one hundred times as 
large’’ as the original writing. 

There can be no valid objection to the ruled square method of 
illustration as it is in effect simply a method of measuring the 
signatures... The author’s application of this method in the 
Rice-Patrick case a few years before the first edition of this 
book was printed, was, as far as is known to the writer, the first 
use of this method which has since been employed in many impor- 
tant traced forgery cases. Most of these methods have been 
approved by the courts, as shown by quotations from opinions 
in Citations and References in the second part of this book. 


1 Nor did the fact that the photograph 
exhibited the signature on a background 
of ruled squares destroy the admissibility 
of the offered picture. The photo- 
graphs were taken by placing over them 
a glass upon which such lines were 
drawn forming uniform squares. The 
purpose was to exhibit the uniformity 
in the size and proportion of the letters 
in the two photographs. +e 

No one, I think, will dispute that a 
glass, plain, or with magnifying powers, 
marked with lines so as to afford a 


measure of space and a standard of 
proportion, could have been put into the 
hands of the jury for the purpose of 
applying it to the signatures, whether 
of written size, or of magnified size. It 
would amount to no more than applying 
a measure to the signatures, and then 
viewing the measure and the signatures 
through a glass. So we think there 
was no error in the admission of these 
photographs——The State vs. Matthew 
J. Ready, 76 N. J. L. 464, 72 Atlantic 
445 (1909). 
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Fig. 197.—The Boyer Case (Lydia Cox Estate), Buffalo, N. Y. Here were three 
groups of three signatures (see text, p. 349) that would all superimpose and 
undoubtedly were traced from the same model. Three other cases were dis- 
missed although representatives of four banks testified that the signatures 


were genuine. 


Fig. 198—A ease tried in 
Saskatchewan, Canada. 
The upper signature dis- 
puted, the lower genuine. 
The verdict was that 
‘the claim was not suf- 
ficiently proved.’’ 

This photograph was 
furnished through the 
courtesv of Mr. H. J. 
Walter, Questioned Docu- 
ment Examiner, Winni- 
peg, Canada, who testi- 
fied that the signature 
was not genuine. 
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Fig. 199.—Three Traced Pencil 
Signacures in Case of Stitzel vs. 
Miller, 250 Ill. 72, 95 N. BE. 53 
(1911). It was decided that all 
the notes were forgeries. <A 
photograph from another State 
was admitted because it showed 
an identical signature. 

This admission of an ir- 
relevant writing’’ was made be- 
fore the Illinois Statute allow- 
ing irrelevant writings as stand- 
ards. 


sé 





Fig. 200.—One Gen- 
uine Signature, the 
upper one, and 
two of four trac- 
ings the basis for 
a claim against a 
large estate at 
Reading, Penn. 

The claimant had 
one genuine signa- 
ture and from it 
made his claim pa- 
per signature and 
all the standards 
by which to prove 
it. It was decided 
that the document 
was not genuine. 
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Figs. 201, 202.—Two methods of showing suspicious identity. Model signature and 
traced forgery superimposed and the same signatures printed near each other. 
These are two of the signatures in Figure 200. See page 362. 
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will case, Louisville, Kentucky. 
a hand before his signature. 
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Fig. 203a.—Disputed Signature in a New York City Will Case. After testimony 
was offered attacking the signature and photographs admitted the will was 
withdrawn ‘‘between two days’’ and not again presented. The ‘‘S’’ it will 
be seen by the shading was traced backwards and could not have been made as 
the letter should have been made. All the genuine signatures showed the ‘‘S’’ 
made correctly. 








Fig. 203b.—Will Signature and Codicil Signature, both made with rubber stamp and 
traced over. The codicil signature was torn to destroy the identity but by 
the method illustrated not only the identity was shown but what was lost from 
the codicil signature. The upper part is from a photograph of the will, the 
lower part from the torn codicil. When the parts are swung together all the 
lines exactly match. After two civil trials the Claimant Schooley pleaded guilty. 
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Fig. 203d.—Portion of Another Disputed Codicil Signature, similar to 
that in Figure 192, showing hesitating line quality. 
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aT 203e.—Model and traced and overwritten forgery in case of 
Pye vs. Pye, Rochester, N. Y. 
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Fig. 203f.—Three signatures suspiciously similar, yet not identical. They were the 
basis of an attack upon a valuable radio patent in the case, Waite vs. The 
Lektophone Company, tried at Wilmington, Delaware, in 1929. After the expert 
testimony attacking the documents was presented the claim based on the docu- 
ments was withdrawn and it was admitted that the documents were forgeries.— 
A new design of plate showing suspicious similarity is employed. 


A lettered and numbered ruled square plate, Figure 36, can be made by drawing 
the fine lines, letters and numbers on white cardboard with India ink. The design 
should be about nine by eleven inches, making one-half inch squares. This drawing 
should then be photographed on a process plate making the negative about one- 
half the size of the drawing. This negative is then set up in the transmitted light 
holder of the camera, with tissue paper between the negative and the light, and 
reduced in the camera on a five by seven process plate, making the positives with 
squares ranging in size from one-eighth to one-quarter inch. The positive 
is then placed over model and forgery, either original or a good photograph, and 
photographed in two or three sizes. If when the positive is made in the camera a 
cut-out is used two positives of the same matter can be made one exactly under 
the other by making two exposures. 


Composite photographic prints, or close together ‘‘staggered’’ prints, of a model 
and a traced forgery can be made, Figures 201, 202, by photographing the model 
and forgery together—not too close together—on film in natural size or not more 
than two diameters. Cut the film and by transmitted light put the film showing 
the forgery exactly over the model and fasten the films together temporarily at 
bottom and right side. Trim with photo trimmer top and left side of both films 
as fastened together. Make a print in an ordinary printing frame by putting the 
film in extreme corner and paper over it in corner and make exposure. Remove 
first film and print second signature, putting film and paper exactly in corner. 
In order to make the second print to the right and a little lower, that is ‘‘stag- 
gered’’, put the paper for the second exposure not exactly in the corner of the 
printing frame but a little to right and a little below the top of frame. 


GELS Bra need bed heh hoe op -D. 
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Any two writings in the same language, and especially those 
that are based on the same system of writing, necessarily have 
similarities, and when closely examined two writings by the 
same writer show some natural and inevitable variation; and it 
follows therefore that in the absence of the ability to weigh and 
compare similarities and differences any forgery may be con- 
sidered genuine or any genuine writing may be attacked as a 
forgery. The discussion in this chapter supplements and applies 
that in chapter fifteen in which the principles of comparison 
are considered. 

Kither as the result of error in interpreting physical and 
other facts or through a deliberate effort to defeat justice, a 
genuine document may be attacked as a forgery. A fierce con- 
troversy often arises among envious relatives regarding the 
settlement of an estate that may lead to the forgery of a claim 
paper or to an unjustified attack upon a genuine note, agree- 
ment, will, or other document. 

The partisan testimony of interested parties and their sup- 
porters, assisted by the incompetent layman as a handwriting 
expert, and at a trial by the dishonest or incompetent expert or 
alleged expert, all aid in attempts to bolster forgery or to set 
aside genuine documents. The eyesight and judgment of those 
who may profit from such an attempt to validate forgery or to 
attack genuineness often become so distorted by prejudice and 
bitter hatred that even their honest opinions on these questions 
are of no value whatever. Unfortunately lawyers also have 
been known to become directly interested and they often dili- 
gently set about, not the discovery of the fact but a search for 
evidence or testimony that will aid in establishing a precon- 


ceived theory brought to them by a client. 
[363] 


364 QUESTIONED DOCUMENTS. 


In investigating alleged forgery it is important to keep in 
mind the fact that evidence of genuineness of all kinds is in all 
ways just the opposite of evidence of forgery. The most 
common symptom of forgery is not, as is incorrectly thought 
by many, divergence in form but a drawn and hesitating quality 
of stroke or line, particularly at certain parts of letters that 
should be freely written, indicating that during the writing act 
attention was given to the details of writing and, naturally, 
just the opposite conditions are those that indicate genuineness. 

Flying starts and flying finishes where the motion of the pen 
precedes the beginning of the stroke and continues beyond the 
end to a vanishing point, are found in free natural writing and, 
as a rule, are important indications of genuineness. Inter- 
mediate strokes also where the pen comes off the paper but is 
not stopped and shows continuity of motion are, as a rule, indi- 
cations of unconsciousness of the details of the operation and 
point toward genuineness. This analysis requires close observa- 
tion and accurate reasoning. One who cannot see and who ecan- 
not reason should not attempt to give an opinion on the subject. 

Anything of any kind about a writing that indicates that the 
writer was not thinking about the writing itself is evidence of 
genuineness, for the reason that forgery is necessarily a self- 
conscious, careful act, while natural writing comes to be so 
nearly automatic that it is almost unconscious. The rare crude 
and clumsy forgery, however, which is not in fact an imitation 
of any writing, may of course be freely written. 

Another caution is necessary in connection with those ocea- 
sional cases where a very feeble and tremulous writing, perhaps 
of one seriously ill on the date of the alleged writing, may have 
been imitated by a writer much more skilful than the one whose 
writing is questioned and who puts into it altogether too much 
force and skill. 

No final and definite opinion should be given regarding a 
disputed writing without finally comparing it with proved 
genuine writing, but there are certain of these inherent qualities 
in handwriting that, by the observing, can be seen without com- 
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parison with any standard writing whatever, that point toward 
genuineness and others that are highly significant symptoms of 
forgery. These qualities in either case cannot alone be relied 
upon but in any thorough examination should be kept in mind 
and given their proper weight. This of course is not com- 
parison, but is reasoning from knowledge which is an essential 
part of a handwriting investigation and also of handwriting 
testimony. 

When writing shows by any quality or in any way that it is 
the result of unconscious habit this always is a forceful indica- 
tion of genuineness. This quality is shown by repeated signifi- 
eant characteristics executed with ordinary attention to the 
operation as indicated by incompleteness, illegibility, natural 
variation, and the carelessness already referred to. All of these 
qualities in writing are inconsistent with forgery because they 
are inconsistent with the mental condition accompanying the 
act of forgery. 

Abbreviated, distorted and illegible forms, which are suffi- 
ciently free and rapid, often actually indicate genuineness 
rather than forgery even though they are very unusual and not 
exactly like those in the standard writing. Those who write 
with difficulty or hesitation through some physical infirmity 
may sometimes produce broken and unfinished signatures and 
these results, which in themselves are distinctly divergent as 
compared with signatures produced under conditions of strength 
and health, may forcefully indicate genuineness. 

Under conditions of weakness due to disease or age, parts of 
a genuine signature may be clumsily written over a second time 
not at just the same place and in a way which clearly shows that 
the writer either could not see or was so weak and inattentive as 
not to care what the result might be. This careless, perfectly 
evident repetition (Figure 184), unlike the painstaking and 
delicate retouching of the forger, often indicates genuineness. 

With the great majority of writers the writing of a signature 
is an ordinary act requiring little attention and little care and 
when one is asked to write his signature, ordinarily at least, he 
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naturally attempts to write it at once without making any 
experimental signatures. It is however altogether probable 
that the actual writing of a forgery will be preceded by careful 
preparation and by trials and experiments. It is very unlikely 
that a writer will pick up a pen and dip it in an inkwell and 
write a forged signature offhand without writing the signature 
a few times or at least once on some other paper. It is there- 
fore reasonable to assume that an obvious failure of the pen to 
write because of its poor condition, or because of the poor con- 
dition of the ink, is some evidence that the writing is not a 
forgery. This is true because it is another condition in the 
writing itself that indicates lack of careful attention to the 
operation which necessarily is inconsistent with the act of 
forgery. This again is reasoning on the facts and a phase of an 
examination that should be given the most careful consideration. 

Unusual illegibility should generally be construed as evidence 
of genuineness. Even the most awkward and illegible genuine 
signature will usually show some free, unconscious strokes 
which point to the mind of an operator writing from habit and 
wholly indifferent as to the result of the effort, a condition 
inconsistent with the intent to produce a definite form either by 
the simulating or the tracing process. The failure to rewrite 
or correct obvious ink failures in an illegible or incomplete 
signature is another indication of genuineness. 

In any examination of a questioned writing all these general 
qualities should first be given proper scrutiny and reasonable 
interpretation, but finally the writing should of course be eare- 
fully compared in its every detail with genuine standard 
writing. A conclusion of genuineness results when the writing 
under investigation contains a sufficient combination of natu- 
rally written qualities and characteristics so that it is unreason- 
able to say that they would all be present in a forgery. 

In some of these inquiries it may become necessary to reach 
the indefinite and necessarily unsatisfactory conclusion that a 
signature cannot be attacked even though it may not be genuine. 
With a limited amount of clumsy writing of a character very 


PROOF OF GENUINENESS OF A DISPUTED DOCUMENT. 367 


easy to imitate, an imitation may sometimes be produced which, 
while suspicious, cannot positively be declared to be a forgery. 
The conclusion under these circumstances is simply a conclusion 
of doubt and the merits of the controversy must be determined 
from evidence outside of the writing itself. 

It is also reasonable to expect that an imitation will resemble 
in certain ways the writing imitated and conclusive evidence of 
genuineness must always be more than this general appearance. 
When, however, the general appearance is correct and, as pointed 
out, there are incorporated various delicate qualities of an indi- 
vidual character in a freely written signature, and especially 
_ delicate occasional or rare qualities, then the conclusion must 
be reached that the writing is genuine. 

If it is assumed that an imitation may reproduce every 
quality in a writing then, of course, no one could tell whether or 
not it is genuine. A perfect forgery cannot be detected by 
anyone. If those who attack a document argue that the manner 
of writing was perfectly simulated and all its various char- 
acteristics observed and incorporated, this is an admission that 
there is no evidence of forgery present and a conclusion of 
forgery from the writing alone is therefore illogical and unjusti- 
fied. There are those who will persist in saying that a writing 
is a forgery even when no evidence of forgery can be pointed out. 

When a suspected and a standard writing are alike in a deli- 
eate line quality which is due to habitual delicate variations in 
pen pressure, or what has heretofore been described as uncon- 
scious shading, this conformity often is strong evidence of 
genuineness. This quality of line, or the characteristics of the 
strokes themselves, is an important but somewhat elusive 
quality in writing and very difficult to imitate successfully. 
Many who examine writing never see it. Those who promptly 
pay traced forgeries are unaware that the line or stroke itself 
is a registry of pen-position, speed, care and other writing 
habits. It however does not register for those who do not see 
with the mind. 

Freedom in writing is shown by the direction, uniformity, and 
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clear-cut quality of the pen strokes. When these strokes are con- 
sistent with the standard writing in form and at the same time 
show this unconscious, inconspicuous but significant pen pressure 
produced with a rhythmic continuity, the result clearly points 
away from rather than toward forgery. Here again it is neces- 
sary to interpret facts in order to reach a correct conclusion 
or to give effective testimony. 

If standard, genuine signatures are skilfully shaded and an 
alleged imitation of the writing contains correct, well-placed 
shadings, especially shadings on curved strokes in which there 
is a gradual release of pressure from a heavy to a fine line made 
with a rapidly moving pen, this condition in writing also is evi- 
dence of genuineness. This particular element of writing, 
skilful shading, requires correct pen position and a high degree 
of manual skill and it points to a largely unconscious writing 
habit not consistent with the theory of copying, drawing, tracing 
or simulation. If throughout a questioned document of con- 
siderable length all these variations in width of stroke conform 
to the standard writing of the one whose writing is under 
examination, these qualities are strong evidence of genuineness. 

Another indication of genuineness in a holographic document 
or a considerable amount of writing, or in two or more disputed 
signatures, are certain natural variations in the details of the 
writing. It is difficult for the inexperienced or unthinking 
examiner to understand that a certain extent of variation in a 
group of several signatures and variation in repeated words and 
letters in a continuous holographic document can be evidence 
of genuineness. The forger does not understand this necessity 
for natural variation and, as nearly as he can, makes words and 
letters just alike. 

As is well known, one of the evidences of forgery in a tracing 
is its identity with a model or the damaging identity of several 
traced forgeries when compared with each other, or of several 
simulated signatures copied from one model or written from 
one mental design. As is easily demonstrated by experiment, 
when even two short signatures or any two words are written, 
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there is possibility of slight divergence at any point in the line 
making up the words or signatures, and this is the genuine diver- 
gence which should appear in genuine signatures or in any con- 
tinued genuine writing. The endings of repeated words in an 
extended writing are almost certain to show a natural variation 
and similar words in a simulation will usually show an unnatural 
similarity. 

It necessarily follows, therefore, that if the several lines of a 
disputed document, or several signatures under investigation, 
show these natural variations of writing of the same word or 
letter, all of course within the scope of variation of the genuine 
writing, this variation itself, surprising and paradoxical as it 
may appear, is as strong evidence of genuineness as the oppo- 
site condition is evidence of forgery. 

Imitation is almost certain to conform closely to a fixed type 
and is not apt to show that unconscious abandon that in genuine 
writing produces natural variation. Here again arises the 
necessity for logical reasoning applied to the facts as an essential 
part of a thorough examination. If this reasoning is not per- 
mitted in testimony it is easy to understand how testimony is 
weakened or practically destroyed. 

There is about genuine writing viewed as a whole that which 
indicates that it is genuine and a close analysis of this evidence 
shows that one of its elements is this slight variation in propor- 
tions, size, and the care given to the formation of certain 
letters, especially letters in certain positions in words, or of 
words in a line, and in general that indifference that shows that 
the writing was not the result of following a copy but of 
following a habit. 

In a genuine whole document there should be this reasonable 
variation in frequently occurring words like ‘‘and”’, ‘‘of’’, and 
“‘the’’, and an absence of the ‘‘rubber-stamp’’ effect of similar 
words as they often appear in a carefully simulated document. 
If from a fraudulent document numerous examples of the same 
word are grouped there is almost certain to be a greater uni- 

24 
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formity in size, design, finish and care than in a similar number 
of words taken from a genuine document by the same writer. 

Unlike the forgery of a single signature, the successful imita- 
tion of a continued document of any considerable length is so 
difficult as to be practically impossible except under very 
unusual conditions. A few words of an awkward writer, alleged 
to have been written under abnormal conditions, may be success- 
fully imitated, but the successful fabrication of a letter, contract, 
note, agreement, or will containing a number of pen-written 
lines is very difficult indeed. 

The successful simulation of a group of signatures is also a 
task of great difficulty, and in this task also, strange as it may 
seem, one of the main difficulties is the necessity of incorporating 
this free and natural variation. When therefore this natural 
variation does appear it is strong evidence of genuineness. 

A not uncommon source of error in attacking a document is 
the basing of a positive conclusion on standard signatures of a 
remote date or on an inadequate amount of standard writing. 
I\very writer to some extent changes his writing in the course 
of years and also writes differently under different cireum- 
stanees. It is therefore desirable, if not necessary, to know 
the range of variation in the genuine signatures of a writer in 
order to determine whether or not a questioned signature comes 
within that range. [Error thus results because of insufficient 
standard writing, and when confronted with standards he has 
not before seen the honest witness who has been misled will 
often qualify, if not change, his opinion. 

The attempt is sometimes made to excuse palpable forgery 
by claiming that there is variation in the standard writing and 
that no variation of any kind or extent has significance. This, 
of course, is not true but this fact does not justify the basing 
of a final and positive conclusion that a signature is not genuine 
on one standard signature of a very variable writer. When this 
is done it may be possible to find standard signatures containing 
the same characteristics upon which an opinion is based that 
the signature is not genuine. 
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As discussed in the chapter on comparison, the nature, extent, 
and quality of the differences and the similarities must all be 
considered in order to avoid error. With certain classes of 
highly individualized and skilful signatures that can hardly be 
successfully imitated a quite positive opinion can sometimes 
be based on one standard signature of the same unusual and 
skilful class, but with the writing of many writers it is highly 
dangerous to base a conclusion of genuineness on a limited 
amount of genuine writing. 

It is also important to know whether a writer employs two 
styles of signature. In one important case error was avoided 
by the timely discovery that the decedent, who was alleged to 
have signed certain notes, and did sign them, had a signature in 
a bank where he had an account and with which he did only 
occasional business, of a distinctly different design than his 
usual signature. This unusual signature was on the notes. 

Another source of error in concluding that a document is not 
genuine is the comparing of different classes of writing with 
each other and basing a positive conclusion thereon. There are 
writers who have formal, highly developed business signatures 
and informal, or conventional, signatures for letters and body 
writing. 

When a writer of this class who writes his signature with the 
initials of his given names is required to write his first name 
out in full he will often write a signature very different from 
his usual signature. In many wills a testator’s name in the body 
of the will is written out in full and he is then asked to sign in 
this unusual manner and necessarily he cannot write his usual 
signature. 

It certainly is not a good practice to ask a writer to validate 
a document with a style of signature he rarely if ever writes. 
These unusual genuine signatures are sometimes attacked as 
forgeries and their very existence is due to the requirement 
made by the lawyer who drew the document in a manner that 
seemed to require an unusual signature. This important sub- 


Fig. 204.—Ink Flowback, Not 
Retouching. 
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ject regarding the signing of 
documents is more fully diseussed 
in a later chapter of this book. 
Another source of error in con- 
cluding that a document is not 
genuine is the misinterpretation 
of certain kinds of physical evi- 
dence in the writing itself. This 
may be honest error due to a lack 
of knowledge on the subject un- 
der inquiry. With partly evapo- 
rated ink, or ink of a certain 
unusual consistency, there often 
are distinct contrasts in strokes 
at angles and at shaded portions. 
When there is no pen-lift and no 
second application of ink the 
greater quantity of ink at a 
shading or the slightly retraced 
line at an angle will show a sud- 
den change in density that may 


be incorrectly interpreted as a retouching or a second application 


of the pen. 
teristic." 


1Ink will sometimes flow back on a 
stroke from a shaded to an unshaded 


Logwood ink often shows this peculiar charac- 


mistaken for a retouching if carefully 
examined. The ink flows back because 


portion, giving the appearance of two 
ink films, the lower one apparently much 
lighter than the upper and the stroke 
showing a distinct contrast where the 
two parts come together. The inexperi- 
enced may conclude that this phenomenon 
shows a retouching of the writing. The 
condition as described is most frequently 
shown at the tops of strokes where a 
lighter film of ink apparently extends 
out beyond the main heavy stroke. Log- 
wood ink that has slightly gelatinized 
and some kinds of thin ink will show 
this peculiar characteristic. Such a flow- 
ing back of ink on a stroke will not be 


attracted by the still damp but unshaded 
line immediately preceding the heavier 
deposit of ink and always covers the 
exact width of the lighter line, showing 
a smoothness and uniformity of distribu- 
tion that distinguishes it from a retouch- 
ing. A natural flow-back also appears 
in connection with a shading or heavier 
deposit of ink immediately following a 
lighter line, and never in the middle of 
a stroke. A retouching may appear any- 
where and almost certainly will show 
under proper magnification certain 
ragged irregularities or violent contrasts 
that are unmistakable. 
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These distinct contrasts in line show the darker part exactly 
covering the lighter part by the ink running slightly back on the 
light line. The condition is readily distinguished from an actual 
patching by this accurate fitting together of the lines. Actual 
retouching is usually unmistakable under proper magnification 
and especially when examined by transmitted light. 

Conscientious attorneys do not attack a document on the 
unsupported opinion of an inexperienced or unworthy specialist. 
More and more attorneys are assuring themselves that the 
suspicions of a client have a substantial basis before they take 
a case into court, especially a case that accuses someone of a 
erime. Many cases end on the careful and convincing report 
of a capable and reputable specialist. As a rule lawyers go out 
not primarily to find evidence but to find the truth. The honor 
and the self-respect of the legal profession and the confidence of 
the public are maintained by these conscientious men who refuse 
to take certain cases into court. Notwithstanding all the con- 
temptible shysters who promote fraud and protect crime it 
should be known that these conscientious men are the rule and 
not the exception. 

The usual error regarding a disputed document is the defense 
of a fraudulent instrument. Either through greed and covetous- 
ness or because of a real or imagined moral claim a party pro- 
duces what may be an almost obviously fraudulent document 
that represents a claim that may be partly justified and then 
finds an astigmatic attorney who accepts the statement of a 
client without investigation and ‘‘shops around’’ until he 
finds a willing expert witness, and then goes to trial. 

An erroneous attack upon a genuine document may grow 
out of honest error but usually grows out of envy and spite as 
assisted by dishonest advocacy and dishonest or ignorant expert 
testimony. A party who wishes with sufficient intensity a genu- 
‘Ine document to be a forgery, no matter how perfect it may be, 
may fiad a lawyer who will aid in the effort to defeat justice and 
the lawyer usually is able to find an expert who will help him. 

‘These contentions in court, often long and bitter, sometimes, 
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however, grow out of document problems that on account of 
their nature cannot definitely and positively be solved and it then 
is as important to know what questions cannot be answered as 
to know the answers. The test of competency in many fields is 
a knowledge of the limitations of a subject and of this the 
beginner of course knows nothing. The tyro presumptuously 
walks along the border lines of knowledge and out into the un- 
known fields where those best qualified ‘‘fear to tread’’. There 
is sometimes greater danger from half-knowledge, ‘‘a little 
learning’’, than from complete ignorance. If a smattering of 
knowledge from limited experience or superficial reading or 
information, 1s accompanied by presumption, as is often the 
case, then truth and justice are in peril when one thus prepared 
testifies in court regarding grave and important issues. 

Many witnesses are called to testify on some phase of ques- 
tioned documents who are not qualified. Some of these wit- 
nesses appear because they have been urged and led to do so 
against their own inclination and judgment while others who 
know a little about the subject appear willingly. The ideas 
that it is hoped will be found in these chapters should be em- 
ployed to test the ability and measure the qualifications of those 
who thus undertake to give positive opinions on important prob- 
lems about. which they know little. There is sure to be an ‘‘un- 
known quantity’’ in their calculations that will almost certainly 
lead to error. A few searching questions often will uncover 
great stretches of gross ignorance. Cross-examination some- 
times is the most important performance in a court room. 

Some of these uninformed witnesses are asked to ‘‘read up on 
the subject overnight’’ and appear the next morning. This too 
often is the legal method of making a scientific investigation. 
One weakness of the law through the ages has been that it has 
not been based upon research, experiment, scientific principles 
and reasoning but mainly upon the written word. Too much of 
the study of law is this mere finding of things in books. The 
real proof of the truth of a principle is not the finding of it ina 
book—even in this book—but in the conditions, facts, and 
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essence of things as interpreted and demonstrated by research, 
actual experimentation and correct reasoning. 

Far-fetched and improbable reasons are sometimes given in 
support of the contention that a genuine document that-is at~ 
tacked is not genuine, but it is more often true that-illogical 
and unwarranted excuses are made for writing that is not gen- 
uine. In an effort to explain divergences a witness in a recent 
case said, *‘*The questioned signatures when compared with 
accepted writing show as many similarities as dissimilarities’’. 
A careful examination of this statement is sufficient to show 
that testimony of this kind is wholly devoid of reasoning. 

Those who attack a genuine document, perhaps in some little 
interior town, sometimes assume that the writing was the work 
of a professional forger. Fortunately the professional forgers, 
whoever they are, are not readily available and it is easy to 
understand the danger of employing a ‘‘professional forger’’ 
to execute a disputed document. One who would sell his services 
in such an undertaking would be a dangerous partner and would 
be almost certain to ask for additional compensation if the 
undertaking was successful and no doubt would be a permanent 
blackmailer. 

To the inexperienced and incompetent examiner any unusual 
or abnormal feature or quality in a writing is likely to be con- 
strued as an evidence of a lack of genuineness when just the 
contrary conclusion often is the correct inference. What often 
should be construed as mere carelessness and inconsistent with 
forgery is interpreted as significant evidence of lack of genuine- 
ness. Lint on the pen, ink failure, clumsy blotting of the signa- 
ture, or obvious overwriting often are pointed out as evidence 
of lack of genuineness. The principal test to be applied in 
interpreting any unusual quality in a writing is whether it is 
consistent or inconsistent with the natural conditions surround- 
ing the act of forgery. If a witness is not permitted to say 
and explain in detail that carelessness, selection of poor mate- 
rials, lack of experimentation, are natural evidences of genuine- 
ness, or that the opposite conditions, that is, deliberation, careful 
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attention to the details of the writing, as has been heretofore 
pointed out, are the natural accompaniments of forgery, then 
the most important part of the testimony is excluded, and it 
sometimes is. 

The time no doubt will come when at least certain phases of 
the law will be based upon scientific study, comparison, investi- 
gation and experiment and not merely upon precedent. In no 
department of human affairs except the law is it assumed that 
the generations of the past are the most reliable sources of 
knowledge. It is a well settled principle that age alone con- 
demns a scientific book as unreliable; there may have been some- 
thing new learned yesterday,—there certainly was during the 
last century. : 

As already suggested, every science has its unexplored 
regions, its fields of speculation, its zones of doubt. It is in 
these outlying territories that the discoveries are made and into 
them that progress gradually extends, but it is also in them 
that the pretender and the charlatan perform. The real 
scientist admits the zone of doubt but with the fakir there is 
no such field. With those best informed some things in their 
study are established and proved, other things are probably true, 
and still others are uncertain or unknown. 

The tendency in legal controversies is not to admit this grada- 
tion of knowledge and often the scientific specialist is not merely 
asked but urged to act not as a scientist but as an advocate. In 
this way the law has degraded certain sciences and professions. 
The conscientious specialist is constantly on guard against this 
tendency and insists that he and he alone is to determine, not 
only the nature of his conclusions, but the degree of emphasis 
to be given to them. To the sorrow of all good men, science 
may become a mere handmaiden of advocacy. 
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PROOF THAT A DISPUTED WRITING WAS NOT WRITTEN BY THE 
ALLEGED WRITER. 


This is another chapter closely related to that regarding the 
principles of comparison and is intended to show that if error 
is to be avoided there must be skilful comparison and rational 
interpretation of all the facts in a document investigation. The 
scientific study of questioned documents aims to develop the 
ability to see all that a document contains and by a study of it 
and a comparison of it with other documents to draw a correct 
inference regarding it. Correct conclusions are of course the 
result of accurate observation and correct reasoning; to see all 
and to understand all is the goal of scientific inquiry. 

It is unfortunately a fact that fraudulent documents are 
sometimes formally declared to be genuine and genuine docu- 
ments are fiercely attacked as forgeries; it is also decided that 
the actual writer did not write certain vicious documents and 
those who are innocent are sometimes accused of having written 
what they did not write. 

Effort has been made in the preceding discussions in this book 
to emphasize the fact that intelligent interpretation of facts as 
an element of comparison and as a part of testimony is essential 
if error is to be avoided in a handwriting inquiry, and this is 
especially true where a genuine writing is being attacked or a 
writer is falsely accused. This interpretation, as stated, neces- 
sarily is based upon a certain amount of knowledge as well as 
the ability to reason correctly. It is so easy to say this but so 
difficult to understand it and to do it. Most of the errors in 
handwriting identification are due, not to the failure to see the 
evidence, but to inability to interpret correctly what is seen. 


This failure is of course the source of many kinds of error in 
[377] 
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many fields. Lack of reasoning power, which is the child of 
ignorance, is the main hindrance and bar to progress. 

Inadequate technical knowledge, inexperience, and this in- 
ability to reason correctly naturally lead to honest error, but 
there are bitter contentions in court-houses regarding docu- 
ments that are not the result of error but of a deliberate inten- 
tion to defeat justice. Even in these contentions, however, some 
significant evidence is probably not seen and erroneous theories 
are depended upon that are at least partly believed. 

When innocent persons are suspected or actually accused of 
having written certain vicious anonymous letters or other docu- 
ments that they did not write, the recipient of the letter or some 
amateur examiner usually has observed some similarities in the 
handwriting and jumped to the conclusion that the writing is 
that of the one suspected. The main basis for the preliminary 
suspicion, however, usually grows out of some entirely outside 
circumstances, but actual accusations, as a rule, follow an 
erroneous, prejudiced, or dishonest conclusion based upon an 
examination of the handwriting. These accusing parties are 
usually aided at a trial by a zealous advocate and by either 
incompetent or corrupt witnesses. Criticism of this regrettable 
performance in a court of justice should not overlook the ad- 
voeate against the facts; he it is who went out and found the 
uninformed or the dishonest specialist who is testifying against 
the facts and who often is the only one singled out for 
condemnation. 

This proof of the falsity of a charge by the sincere attorney 
who represents justice and the conscientious witness who aims 
only to show the facts, should not be confused with that kind 
of assistance eagerly sought by and sometimes given the 
desperate loophole lawyer who seeks any and every means of 
escape for one who is actually guilty. This proving that an 
accusation is not true may not be so sensational and dramatic 
as proof of the opposite contention but it is obvious that such 
negative proof may be even more important than positive proof. 
It is especially to be regretted when a public officer, through 
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Fig. 205—Common Similarities in Writing. The Word ‘‘and’’ by Fourteen 
Different Writers. 


error or incompetence, becomes a partisan in a proceeding of 
this kind that aims to prove what is not true or even what is 
doubtful and uses for the purpose undeserving and incompetent 
witnesses. Many cases have been summarily dismissed when 
the facts were shown. 

The procedure necessary to discover and show that two writ- 
ings are not the product of the same hand and the same brain 
is exactly the same as that employed to show that they are; the 
problem is simply to find and prove the fact. The various prin- 
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Fig. 206.—System Characteristics by Four Different Writers. 
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ciples and methods by which writings are identified are there- 
fore to be applied in either case. If two writings cannot be 
identified as the same then necessarily they must be identified 
as having been written by different hands. 

The presence of common similarities which are found in many 
writings is the usual source of honest error in falsely connecting 
two handwritings. This is the common error of the inexperi- 
enced witness and many errors of this kind are made. As we 
have already seen, writings which follow the same general style 
must inevitably show certain similarities (Figure 205) and, if 
similarities alone are searched for, as is often the case, an 
erroneous conclusion is not only possible but probable. 

If error is to be avoided, a basic fact that must constantly 
be kept in mind in an investigation of the authorship of a writing 
is, that handwritings by different writers in the same language, 
and especially those following the same system of writing, are 
bound to resemble each other in certain ways. As in many 
other phases of the investigation of documents, it therefore 
becomes necessary to analyze the resemblances and the differ- 
ences and give them their proper weight. The incompetent and 
inexperienced examiner is, of course, not qualified to do this and 
his ignorant findings should never be blindly followed. The in- 
competent accuser is sometimes effectively silenced by being 
required to write the disputed matter from dictation, when it 
at once appears that his writing in numerous ways is similar 
to the disputed writing, as any writing in the same language is 
bound to be. 

No formal accusation, indictment, or conviction should be 
based solely on the opinion testimony of inexperienced and 
incompetent witnesses even if they are entirely honest. Correct 
judgment in a problem of this kind is the result of a correct 
understanding of all the elements, qualities, and characteristics 
in a handwriting and their correct interpretation and the 
opinion of one who is not qualified to do this interpreting should 
not alone be the basis of a criminal charge. There are so-called 
‘‘investigators’’ who give the most positive opinions on the 
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subject who are no 
more qualified to 
do so than the 
office boy. 

In any compari- 
son allowance must 
always be made for 
certain coinci- 
dences in writings 








Fig. 207.—Striking similarity of word ‘‘of’’ but 
unmistakable divergence when only two words 
by same writer are added. 


by different writers 
which may even 
extend to certain 
modifications of 
system. Developed 
handwriting . by 
different writers 


has certain habits of abbreviation and also some modification 
of proportions and size and other changes common to many- 
writers, while other qualities in developed writing are rare or 
actually unique.’ ) 

The incompetent observer or the incompetent witness cannot 
of course draw these distinctions; they do not know what is 
common and what is uncommon. It should be clearly under- 
stood that a correct conclusion in any case, as stated in other 
connections, is based only upon a combination of common quali- 
ties and individual characteristics in sufficient number so that 


1An important principle repeatedly 
referred to on the preceding pages of 
this book is graphically illustrated in 
Figure 207. This principle is that 
scientific identification of handwriting 
is based on a combination of mutually 
confirmatory characteristics. This idea 
is as important as a means of preventing 
error as in proving identity. The prin- 
ciple of course applies to all kinds of 
proof by evidence of any kind. 

The illustration shows the word ‘‘of’’ 
written by four different writers. When 
this word alone is considered the simi- 
larity in the form of the four words is 


quite startling but when only two words 
by the same writer are added, ‘‘the’’ 
and ‘‘and’’, there is no difficulty in 
reaching the positive conclusion that the 
four writings are by four different writ- 
ers. When all the varying qualities of a 
writer are considered it at once forcibly 
appears how improbable, or practically 
impossible, it is for two developed hand- 
writings to be identical. The illustra- 
tion shows the danger of basing an 
opinion on a single characteristic even 
if alone and unsupported it appears to 
be quite significant. 
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Fig. 208—Common Abbreviation in Writing. The Word ‘‘of’’? by Eight 
Different Writers. 


it is reasonable to say that they would not all accidentally 
coincide in two writings by different writers. ~ 

In order to avoid error, definite system characteristics and 
distinctive national handwriting characteristics must always be 
properly considered in any thorough handwriting investigation. 
Some knowledge of the common systems of writing in use and 
of the national characteristics of writing is in many cases abso- 
lutely necessary if a handwriting is to be correctly identified. 

There are in this country many persons born in foreign lands 
who write alike in many ways, and there are also living writers 
of at least five distinctive American systems of handwriting, 
and these naturally write somewhat alike. Even the dull should 
be able to understand that one unfamiliar with the distinctive 
general qualities of national handwritings and the outstanding 
features of these several systems of handwriting may inter- 
pret any general quality as an individual characteristic of a 
handwriting. The correct conclusion based on general qualities 
alone is that the two writings follow the same national style or 
the same system and may have been written by two different 
writers of that style or system. 
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Fig. 209.—‘‘Esq.’? from Great Britain and Four ‘‘Overseas’’ Dominions, 
Showing a British Characteristic. 
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Characteristics of a delicate and inconspicuous character that 
are the remnants of a style or system of writing once followed 
often are, however, especially significant as evidence of identity. 
In a forged document of some length the omission or violation 
of these delicate qualities may alone conclusively prove that a 
document is not genuine or their presence in sufficient number 
may be almost conclusive evidence of genuineness or of identity 
if they show exactly the same qualities and modifications as 
appear in the standard writing. These delicate qualities in 
many instances are those that grew out of the old Round-hand 
system, or the early or late Spencerian, the Vertical, or some 
Kuropean system of writing. Their presence or their absence 
in sufficient quantity when positively identified and described, 
as already suggested, sometimes amounts to almost absolute 
proof, but the presence of only one or two characteristics proves 
the system and not the individual. 

Many citizens of the British Empire, wherever located, have 
- certain writing qualities in common (see Fig. 209) and this is true 
of French, Italian, and German writers. One ignorant of these 
facts may erroneously conclude on one or two of these qualities 
alone that two writings were written by the same individual. 
This is a common error. 

- Errors in identification of handwriting are mainly due to two 
causes. The first of these is this lack of knowledge regarding 
these common similarities in many handwritings, as already 
described, and the second is due to the overlooking, ignoring, 
or incorrect interpretation of the differences in two handwrit- 
ings. Ignorance or inexperience may lead to wrong reasoning 
on any of these general or individual qualities or may omit 
reasoning. 

The qualified student of documents is particularly cautious in 
examining any writing that comes from schools or that is written 
by young students with undeveloped handwritings or by foreign 
writers. Even one who is untrained can take a thousand hand- 
written envelopes by different writers and sort out those that 
are similar, and some surprising similarities or almost identities 
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will be found. It is easy to see how error is not only possible 
but probable when examinations are made by those who know 
nothing about these common similarities. 

IXrror is avoided, as already stated, by basing an opinion on 
the cumulative effect of a sufficient number of mutually con- 
firming qualities and characteristics. When this method is 
followed common qualities have value in combination with other 
qualities and all together often prove conclusively that two 
writings are by the same writer or show differences that cannot 
logically be accounted for except on the theory that the two 
sets of writings are by different writers. On account of its 
vital importance this interpretation of the significance of a 
combination of common and individual qualities in writing is 
repeated in other related discussions in these chapters. 

Another source of error is the fact that a particular specimen 
of handwriting may not contain a sufficient amount of indi- 
viduality of any kind by which the writer can be identified. This , 
is nearly always the fact where it is sought to show that a forged 
signature containing only a few letters was written by a certain 
writer. This is one of the most frequent of disputed document 
problems that is presented and it is seldom that the question 
can be answered because there is not enough evidence upon 
which to base an answer. 

To determine whether or not a signature is genuine is a very 
different problem from that of determining who actually wrote 
a forged signature. It is not often that the writer of a forged 
signature will put enough of his own writing qualities into it to 
identify himself. From this meager evidence it is of course just 
as presumptuous to say that the suspected writer did not write it. 

IXrror is also due to the fact that the inexperienced observer 
may have a fear that he will be considered incompetent if he 
fails to see evidence of connection between any disputed writing 
of any quantity and the writing of a suspected writer and will 
sometimes venture an opinion which is a mere guess and is as 
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likely to be wrong as right. In many inquiries no opinion what- 
ever is given by one who is competent. The test of competency 
in many fields is to know what questions cannot be answered.’ 

Another common cause of error in identifying handwriting, 
due to lack of fundamental technical knowledge, is the constru- 
ing of all qualities or characteristics as of equal value. Every 
element of handwriting has some value as a means of identifica- 
tion, as is true of every phase of personal identification in 
identifying an individual, but in both cases evidence may be of 
widely varying force. That a peculiar scar exactly located is 
more significant as proof of an individual than black hair or 
blue eyes is elementary knowledge. 

It is easy to see how serious error may result when the inex- 
perienced observer or the unqualified pretender attaches equal 
importance to qualities of widely varying significance. Special 
technical knowledge again is essential for the reason that one 
cannot reason intelligently about that of which he is ignorant. 

Handwriting, like many human acquisitions and accomplish- 
ments, is the result of individual physical and mental endow- 
ment as influenced by the conditions, surroundings, systems, and 
especially by the methods of instruction under which it was © 
acquired and the conditions under which it is used. A careful 
study of these varying influences is necessary in order to secure 
definite knowledge of the value of handwriting qualities and 
characteristics. 

Errors are also due to the fact that identity is inferred from 
mere superficial qualities that are not individual. Writings by 
different writers may look somewhat alike because they were 
written with the same color of ink or are on the same kind of 
paper, or are the same size, or are similarly spaced or slanted 
or written backhand, or are written with a certain kind of pen. 

1‘‘What is the cause of the Aurora The professor said, ‘‘Young man, you 
Borealis?’’ the professor asked the ought to be horsewhipped. The whole 
student who was not working for a key. _ scientific world has been searching for 


**T— I— did— did— know but have this cause for years, and you, sir, have 
forgotten’’, came the hesitating reply. known it and forgotten it.’’ 
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Error may easily result if one does not know how pens may 
affect writing, arid it is especially important to know what 
effect a stub pen, or a very broad pointed pen, has upon writing. 

Another of the most important contributing causes of error 
in the identification of writing is the assumption that all the 
differences in two writings are the result of intended disguise. 
This wholly unwarranted assumption is often made, insisted 
upon, and followed. It often is absurd to conclude that a writer 
did not disguise the main features of his handwriting but suc- 
cessfully adopted and maintained a delicate, consistent, incon- 
spicuous disguise through a considerable quantity of writing. 
It is unreasonable to assume that the usual operator would have 
been able thoroughly to analyze a handwriting and then skil- 
fully eliminate all of his own delicate characteristics in this way 
and at the same time adopt and put into a writing repeated 
examples of inconspicuous disguised characteristics. Not one 
writer in a thousand can correctly analyze his own handwriting 
and point out its most important identifying qualities. 

If two writings show repeated and inconspicuous differences 
that it is unreasonable to conclude were purposely put into the 
writing, then the conclusion must be reached that these differ- 
ences are the unconscious characteristics of two different 
writers. It is easy to understand that if one interprets all the 
differences as disguises and all similarities as individual char- 
acteristics then almost any two writings in the same language 
can be shown to be written by one writer. This incorrect method 
is followed with most deplorable results. 

Finally it must be said that error in identifying handwriting, 
as with certain other problems, may be due to the fact that an 
investigation is influenced by unwarranted advance presump- 
tions. Too often the wish, if not actually the father of the 
thought, has certainly influenced it. Unfortunately there are 
those who are inclined to approach any investigation with a 
suspicious attitude of mind that may easily lead to error. 

It is particularly unfortunate if one called upon to make a 
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scientific inquiry has developed what may be described as the 
crude detective state of mind; a mental attitude in which every 
footprint and the most innocent circumstance may be interpreted 
as highly suspicious. The man who whispers behind his hand 
and looks over his shoulder when you are alone with him may 
easily deceive himself and may think he sees that which he 
interprets as evidence that is not evidence except for him. 

It is inevitable that this plain discussion of possible error will 
be taken advantage of by the quibbling advocate who is under- 
taking to show that black is white.. The interests of justice, 
however, exemplified for the time being by those wrongly 
accused, demand that this fact of error and these causes of 
error in accusing the innocent should be clearly and definitely 
pointed out. 

Iivery effort should of course be made to discover and prove 
the fact whatever it may be but extra caution should always be 
exercised before reaching a conclusion that leads to an accusa- 
tion of crime. When, therefore, error is possible in the weigh- 
ing of conflicting and closely balanced evidence, the error, if 
error is to be made, should always be that of failing to accuse 
the guilty rather than unjustly accusing the innocent. ‘‘Have 
you ever made a mistake in handwriting identification?’’ is a 
frequent question on cross-examination. The careful examiner 
should be able to answer, ‘‘ Yes, I have failed to accuse certain 
persons who were guilty because in case of doubt I always give 
the suspected one the benefit of it.’’ 

The honest and competent man will of course avoid the mental 
condition opposite to that of undue suspicion, in which the fear 
of reaching an unfavorable and unpleasant conclusion may 
develop a kind of timidity that may not be far removed from 
cowardice. No real investigation begins with a fixed theory of 
any kind but is a search for data from which to construct a 
theory and then this theory must be tested and assailed, but 
must be fearlessly followed wherever it leads until a conclusion 
is reached, if there is basis for a conclusion. The conscientious 
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and qualified man finally may be in doubt and this condition of 
mind he will also be honest enough and brave enough to report. 
As a rule, of course, this report will be to a consulting attorney 
or party and will not be in the form of testimony in court except 
on some minor phase of an inquiry. As heretofore suggested the 
constant peril in all these investigations arises from the fact that 
an advocate too often is not looking for information but for 
assistance. 


Summary. 

Identity is proved when two handwritings both contain a 
sufficient number of significant characteristics, qualities and 
elements so that it is unreasonable to say that they would all 
accidentally coincide in two different handwritings. 

Identity is not proved by the presence of only a few common 
or conventional forms. 

Identity is not proved by the presence of only system or 
national qualities or characteristics. 

Identity is not proved by the presence of a few common 
abbreviated or developed forms and qualities. 

Errors are due to: (1) Basing opinion on inadequate amount 
of disputed writing; (2) inadequate amount of standard writ- 
ing; (3) basing conclusion on common qualities alone; (4) bas- 
ing conclusion on system or national characteristics; (5) basing 
conclusion partly on outside facts or statements of interested 
party; (6) ignoring differences in the writings; (7) interpreting 
all differences as disguises; (8) allowing prejudice, sympathy 
or antipathy to affect a conclusion; (9) haste or superficial 
examination; (10) inability to weigh and interpret character- 
istics or qualities; (11) basing opinion on undeveloped writing 
from school teachers or pupils or young writers; (12) the 
attempt to identify the actual writer of a forged signature that 
is a simulated or traced writing. 
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ANONYMOUS LETTERS.1 


The anonymous letter writer has appropriately been called 
‘fan assassin of character’’ and these strange missives are often 
properly described as ‘‘poison pen letters’’. Much mental dis- 
tress has been caused by these communications and wholly 
unwarranted accusations have led to much sorrow and even to 
suicide. Anyone may be the innocent victim of letters of this 
kind. 

The number of anonymous communications written is very 
great and they range in importance all the way from foolish 
practical jokes up to threats of kidnapping, arson, and murder. 
Whole communities or great business, social, political, or 
religious organizations are sometimes wrought up over a series 
of letters which may for a long time baffle detection. 

Anonymous letters usually receive but little attention, the 
majority of them going directly into the waste basket, but some- 
times they are of the most serious character and in some 
instances are important links in chains of evidence pointing to 
grave crimes. 

It is usually advisable to preserve them for a time, with a 
brief accompanying memorandum, as letters of the same kind 
may continue their unwelcome visits and in an investigation it 
is important to have in hand all the communications, especially 
the first. On account of the obscene nature of many anonymous 

1The general procedure should, if 
possible, be followed with disputed letters 


which is outlined in the chapter on 
simulated forgeries. The genuine writ- 


have an important bearing on _ the 
identification of a disputed letter, 
especially the chapters on individual and 
general characteristics, arrangement of 


ing should, if possible, be studied first, 
following the points there given, and in 
addition the special points referred to in 
this chapter should be carefully con- 
sidered. The disputed letters should 
then be studied and finally the two sets 
of writing compared. The subjects dis- 
cussed in numerous other chapters may 


writing, divergencies in genuine writing 
and systems of writing. Many of the 
suggestions regarding the examination of 
what is alleged to be a complete simu- 
lated document (p. 293) apply as well 
to disputed letters and the procedure 
there outlined should be carefully 
followed. 


[389 ] 


390 QUESTIONED DOCUMENTS. 


letters it is illegal to send them by mail, and United States 
officers have been called upon to investigate great numbers of 
these peculiar missives. A recent decision has made a change 
in this matter of Federal responsibility regarding threatening 
letters but new legislation on the subject it is hoped will soon 
be enacted. 

There are three main phases of an anonymous letter investi- 
gation. The first of these steps is a careful listing of all the 
probable and possible writers, and the second step is a study of 
the content or message in the letters, and the third step is a 
comparison of the writing of the various suspected writers with 
the anonymous letters. Naturally the first phase is a task for 
those who are familiar with all the circumstances and conditions 
out of which the letters came. 


As far as possible, as suggested in the footnote, the purpose 
and motive of the letters should be determined from the letters 
themselves. This part of the problem is sometimes easy and 
sometimes very difficult or actually impossible. The provoca- 
tion for the letters, if it can be found, often narrows the field of 
possible writers, but the real provocation may be unknown for 
the reason that it may be some trivial thing that is unknown to 
the victim of the letters.? 


1One of the early phases of a complete examination of an anonymous letter 
should be the analysis of the communication for the purpose of determining: 

(1) The direct or the indirect purpose of the letter, t.e. annoyance, blackmail, 
threat, ete. 

(2) The motive of the letter, 4.e. why it was written, or the provocation Jeading 
to the writing; jealousy, rivalry, cupidity, anger, pique, etc. 

(3) The educational qualifications of the writer as indicated by, ideas, rhetoric, 
choice of words, punctuation, quotations, ete. 

(4) The sex of the writer as indicated by, purpose of the communication, the 
language, idioms, interjections, adjectives, ejaculations. (Read letter aloud.) 

(5) The business, or social position, of the writer-as indicated by the ideas, 
style of writing, information or contents of the communication, 4.e. a member of 
the same society, club, association, labor union, church, ete. 

(6) The degree of culture, refinement, taste of the writer as indicated by its 
language, tone, materials, emphasis, arrangement of matter, ete. 

(7) Was the writer mentally unbalanced in any degree as indicated by a repeti- 
tion of a fixed idea, purpose or intention, undue or exaggerated emphasis, vituperation 
or excessive obscenity, incoherent statements. 

(8) Taking all of these facts and conditions in combination, is the communication 
consistent with the education, intelligence, disposition, experience, occupation, age, 
race, sex, and general qualifications of the suspected writer? 
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- The most common motives for these strange letters are: the 
seeking of money by means of blackmailing, black-hand or 
threatening letters, unrequited love, jealousy, envy, actual or 
imagined slight, social rivalry, racial, religious, political, or 
sectional prejudice; slow promotion, salary dissatisfaction, dis- 
charge, censure, club or fraternity rivalry, family discords, 
disturbed sex conditions, insane desire to cause suffering, 
incipient mild insanity, and also, as Jim Bludso would say, ‘‘ just 
plain cussedness’’. Finally it must be said that these letters 
sometimes contain truth-telling warnings and accusations of 
actual moral or other lapses of the recipient. 

If the unfortunate victim will calmly, thoroughly, and frankly 
consider all these various motives and write down the names 
of all the possible writers, the particular motive for the letters 
may all at once be recalled or correctly guessed. If the whole 
subject and all the circumstances are thus carefully considered 
the trail of the writer often can be found. 

This is true because, from the very nature of the problem, the 
number of possible writers of a series of anonymous letters 
cannot be very great. Obviously it is not necessary to consider 
every human being on the globe as a possible writer. The 
motive, the opportunity, the geographical location, and the 
extent of the circle of acquaintance, all limit the number of 
possible writers. Then the facts and information in the letters 
themselves also narrow the circle until the group often becomes 
very small.* 

The educational and cultural qualities shown in the letters 
also often greatly restrict the number of possible writers until 

1*‘When judging a writing the 


attendant circumstances must be taken 
into account, and what are primary 


tainly be the work of the person with 
the foreign education. In London the 
same characteristic in an anonymous 


characteristics in one case may be 
non-essentials in another. Thus it is 
conceivable that in a small village in 
England there might be one person, and 
one only, with a French or German 
education, and an anonymous letter 
emanating from that village, in which 
the figure ‘7’ had the usual French or 
German cross stroke, would almost cer- 


letter would be much less significant and 
in Cairo it would be of very little 
value as a proof of identity.’’—A. Lucas, 


.O.B.E., F.LC., Examination of Hand- 


writing, The Cairo Scientific Journal, 
January, 1923. Mr. Lucas is the author 
of the valuable work, Forensic Chemistry, 
London, 1921, 


392 QUESTIONED DOCUMENTS. 


in many cases an investigation along all these lines, with the 
appropriate and necessary reasoning on the subject, which 
naturally is always essential but often omitted, determines the 
probable source of a series of anonymous letters within a very 
narrow lmit.t 

When unfortunate error is made by accusing or openly sus- 
pecting the wrong party it is generally due to the fact that the 
matter in the letters and the circumstances have not been care- 
fully analyzed. It often clearly appears when these outside 
matters are properly considered that the one at first suspected 
could not possibly have written the letters. 

Those experienced in these investigations often are able to 
say, from the anonymous letters alone, who probably wrote 
them. Under similar motives, surroundings, and stimuli differ- 
ent human minds work in much the same way; it is seldom that 
a human actor does a unique thing. 

It is important to know that in numerous instances the writing 
of anonymous letters is one of the earliest manifestations of a 
mild sort of insanity which takes this peculiar form, and odd 
or abnormal people in the group of possible writers should 


1If graphology could be relied upon 
to show from handwriting alone what it 
is claimed it does show, it would be of 
distinct assistance in certain legal con- 
tentions where it is sought to show that 
a decedent was not of sound mind and 
did not possess sufficient testamentary 
capacity to enable him to make a good 
will. It is true that a written document 
may show sufficient abnormality in its 
language, form and construction to indi- 
cate irrationality, but this conclusion is 
not based on handwriting forms alone 
but on all the qualities in a document. 

These peculiar qualities in a writing 
are in many ways like those in spoken 
language, that may lead to the conclusion 
that the speaker is not mentally normal. 
Some of these qualities are: Incoherence, 
sudden and frequent change of subject, 
unnatural and frequent emphasis, recur- 
rence to a fixed idea, unnatural repeti- 
tion, incomplete. statements, use of 
strange and inappropriate words and 
terms, fantastic arrangement of matter, 


very large or very small size of writing 
or abrupt change in size, peculiar align- 
ment of words and lines, excessive under- 
scoring, irrelevant quotations, pictorial 
and other unnatural embellishment, repe- 
tition of same words in increasing size, 
pecular and unnatural use of capital 
letters, peculiar and excessive punctua- 
tion. 

It is safe to say that signatures alone 
do not supply sufficient basis for any 
opinion that the writer was not rational; 
tremor, weakness, or decrepitude in the 
writing itself does not point to an un- 
sound mind, and positive inferences 
sometimes drawn from certain forms as 
evidence of insanity are unjustified and 
ridiculous. The subject should be exam- 
ined exactly as speech is examined and 
in all these matters care should be taken 
not to get far away from plain common 
sense. There are those who testify on 
this subject whose own minds apparently 
need to be investigated. 
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always be carefully investigated. In any case it is a strange 
satisfaction which comes through saying disagreeable things in 
this secret manner. 

There are many peculiar and interesting facts in connection 
with anonymous letter writing known only to those frequently 
called upon to examine them. One of the first of these facts is 
that in many cases anonymous letter writing becomes chronic 
and frequently, by patient, silent, and self-controlled waiting, 
a whole series of letters from the same source can be collected. 

These letters also are apt to increase in frequency and 
vehemence until there is some positive indication that they 
have attracted attention and caused pain, annoyance, or fear. 
Another usual condition is that the disguise employed is apt to 
be partly disregarded, or almost entirely forgotten, after the 
first few letters which may be prepared with great care and are 
sometimes very effectively disguised. 

Iixperience also shows that in some cases the only one who 
has received the letters is the actual writer. Letters of this 
kind may, as stated above, be the product of an unbalanced mind 
or they may be written to arouse sympathy or to bring about 
a meeting or conferences with some person in whom the writer 
is much interested. Then again letters to the writer are written 
for the purpose of bringing discredit, or criticism, upon someone 
who is named in the letters. It sometimes is a wise precaution 
to get samples of the writing of the supposed victim, especially 
if the victim is a school girl or ‘‘temperamental’’ young woman. 
Letters of this particular kind are sometimes written in order 
to publish some fact they contain that the one writing and also 
receiving them wishes to have published. Letters of this kind 
often are written by one who claims to have been ‘‘robbed’’, 


1 There are many persons whose minds 
are wavering between sanity and a slight 


contest that brings many letters arouses 
these writers and any public trial, 


or pronounced phase of insanity. A 
person of this kind is correctly described 
as one with an ‘‘unbalanced’’ mind 
which may tip over the wrong way on 
slight provocation. These are the persons 
who in many cases write anonymous 
letters. Every newspaper or magazine 


sensational event, mysterious murder or 
strange disappearance, unbalances them 
at least temporarily. One of the first 
steps in the investigation of anonymous 
letters is a careful consideration of all 
phases of this important question. 
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‘‘attacked’’ or ‘‘kidnaped’’ in some strange and improbable 
manner. Many of the detailed stories of these alleged attacks 
are either the product of pure invention or of a diseased 
imagination. 

Another usually unsuspected and always surprising fact of 
great importance in connection with the investigation of the 
authorship of anonymous letters is that in a large number of 
cases, perhaps twenty per cent, the actual writer is one of a num- 
ber who has received one or more letters and is supposed to be 
one of several victims of the work of some one else. This is a 
natural defense and is often employed. On account of this 
fact, one of the first steps to be taken in an inquiry of this kind 
is to advise those interested to secure the names of all of the 
supposed victims and then in some unobtrusive manner get 
samples of the writing of all who have been attacked by the 
letters. This procedure often produces some startling results.* 

A further surprising fact is that in a large majority of cases 
the anonymous letter writer is a woman who may write what it 


1One of the strongest reasons for 
thinking that the highly gifted Horne 
Tooke was the actual author of the cele- 
brated Letters of Junius is the fact that 
he was one of the victims of the letters, 
or one of the apparent victims. When 
the letters to him, and by him in reply, 
are read with the thought in mind that 
the writing of these particular letters 
was a part of Horne Tooke’s effective 
disguise it will appear, especially to one 
who has had experience in the investiga- 
tion of anonymous letters, that these 
particular letters are very much stronger 
evidence that he was the author of the 
whole series than that he was a suffer- 
ing victim of the unknown ‘‘ Junius’’, 

There are many other reasons for 
thinking that Horne Tooke was the 
author. The strongest reason of all, 
perhaps, is that he was intellectually able 
to write these wonderful letters, which 
could be said of but very few men in all 
of England. One investigator naively 
admits that Horne Tooke actually 
‘‘bested’’ the great ‘‘Junius’’, with no 
thought that Horne Tooke might be 
‘*Junius’’. It has been assumed that 


Horne Tooke was one of the numerous 
victims, as he of course intended it 
should be assumed if he actually was the 
author. 

Chabot and Twistleton wrote one hun- 
dred years after the Junius Letters ap- 
peared and it is quite possible that they 
were imposed upon by the standard or 
genuine writing used for comparison. 
Several students of the problem have 
suggested that there was some evidence 
that Francis desired to be thought the 
author and could have acquired the 
Junius Hand, and all the standard writ- 
ing should therefore have been most 
carefully investigated. The writing of 
the time by different writers necessarily 
had numerous resemblances, as is shown 
by the various contentions regarding 
the authorship of the letters. While not 
a part of the handwriting problem, some 
of the best authorities on the subject 
have asserted that if Francis wrote these 
famous letters they were vastly superior 
in literary quality to anything else he 
ever wrote. If this is a fact it is suffi- 
cient reason for thinking that Francis 
did not write the letters. 
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does not seem possible that she could write; but it should be 
said in defense of these writers that often the use of improper 
language is not a natural expression but undoubtedly is delib- 
erately employed as part of the attempted disguise. 

It should also be generally known, for the protection of the 
innocent and especially as a warning to the rash that often, if 
not usually, the one first suspected of writing anonymous letters 
is not the actual writer and frequently the actual writer is one 
who for some time wholly escapes even suspicion. The great 
danger of premature erroneous accusations in anonymous letter 
investigations should constantly be kept in mind. It is most 
unfortunate to jump to a conclusion which subjects an innocent 
person even to unwarranted suspicion. Very serious results in 
this matter have grown out of premature hasty acts based on 
error. There are few more serious accusations than that of 
having written a vile anonymous letter, and no accusation of any 
kind should be made until the most positive assurance is re- 
ceived from an entirely competent source that the suspicion is 
well founded. It is better to suffer in silence than make a 
serious mistake.’ _ 

At the outset and throughout an inquiry of this kind it is 
important to realize the possibility of error unless every pre- 
caution is observed and even then, as with any subject, questions 
arise that no one can answer with much certainty. This is 
another field where the ignorant or vicious pretender performs 
and gives positive opinions. In many cases, however, conclu- 


sions are based upon so many elements and are so enforced and 


1In a number of instances clever de- 
tectives have discovered the origin of a 
series of annoying letters, that it was 
suspected came from a certain source, by 
sending anonymously to the suspected 
party under the guise that ‘‘short 
change’’ had been given and that the 
sender was troubled in_ conscience, 
twenty-five or fifty carefully 
stamps. In one instance these stamps 
were delicately marked in red on all four 
corners with a very fine pen so that the 
eancelling of the stamp would not cover 


marked ~° 


A 


up the marking, and within a short time 
the marked stamps began to appear. on 
the anonymous letters. 

Anonymous letters and envelopes are 
often daubed over and defaced by finger 


‘print powder in a fruitless search for 


finger prints on papers that many times 
have been handled by dozens of dif- 
ferent persons. No anonymous writer 
was ever thus found, and this is an illus- 
tration of that irrational zeal and incom- 
petence that often leads to incorrect and 
unfortunate accusations. 
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corroborated that they amount almost to a mathematical dem- 
onstration, while in others no opinion can be given. 

It is a fact that many errors are made by those who attempt 
to give opinions regarding anonymous letters. Volunteers who 
have no appreciation of the difficulty of the problem come for- 
ward and give offhand positive opinions on either side of the 
most important inquiries, their only qualification for the task 
apparently being that they themselves are able to read writing. 

The great majority of errors of this kind are partly due to the 
fact that inadequate or improper standards are used, or, as 
outlined in the fourteenth chapter, the failure to distinguish 
individual from general characteristics in writing. As there 
shown, it is easy to understand how superficial knowledge or 
hasty Judgment may lead to error. The principles outlined in 
the chapter just referred to should be applied to every ques- 
tioned letter inquiry. Numerous other preceding chapters of 
this book also have a direct bearing on these important investi- 
gations. 

Another significant fact that should always be considered and 
given early attention in examining an anonymous writing for 
the purpose of discovering the author is that an unnatural or 
disguised handwriting cannot show greater writing ability or 
skill than the actual writer possesses. Disguised writing is 
usually slow and clumsy but, whether good or bad, it is a fixed 
principle in determining its authorship that all possible sus- 
pected candidates, whose best natural writing shows a lower 
order of skill than the anonymous writing, must at once be 
eliminated. 

It is important in an inquiry of this kind to make a thorough 
analysis of the disputed writing on this question of writing skill 
and the accuracy, smoothness, and perfection of design of every 
character. This procedure will often at once greatly reduce the 
number of possible writers, for the very good reason that no one 
can write better than he can write although sometimes he may 
write much worse. 
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Another important initial step in the inquiry, as outlined in 
the footnote, is the careful analysis of an anonymous communi- 
eation with a view of determining the educational, literary and 
grammatical ability of the writer.t. The result of an analysis of 
this kind often is the prompt exclusion of certain candidates 
under suspicion whose ability in these particulars is clearly 
inferior to that shown in the anonymous writing. 

Notwithstanding the apparent difficulties of the task the identi- 
fication of anonymous letters in most cases, when the writing of 
the actual writer is found, is the simplest problem in connection 
with the investigation of disputed handwriting. The forger who 
attempts to simulate only a signature or who seeks to disguise 
even a small amount of his own handwriting, assumes a task of 
great difficulty, but when the effort is made to write a complete 
letter, and especially a series of communications, the varied 
elements entering into the problem are so numerous that it 
requires an extraordinary degree of skill for the writer effec- 
tively to hide his personality. It is important to know that an 
anonymous letter of any considerable length, and particularly a 
series of anonymous letters, can in most cases be positively 
identified if a sufficient quantity of genuine writing of the actual 
writer is produced for comparison. 

1 Analysis of Language as a Means of Identification. 

Subject Matter: 

(1) Technical terms and their significance, (2) References to persons, places, 
and occasions, (3) Masculinity or femininity, (4) Gist of subject matter, (5) Pur- 
pose of communication, (6) Ilysteria, incoherence, or insanity, (7) Jealousy, (8) 


Self-defense or self-justification, (9) Annoyance, pique, antipathy, anger, hate, 
(10) Suggestions, advice, threats, demands. 
Rhetoric, Composition, Language: 

(1) Tone, (2) Figure of speech, (3) Order of statement, (4) Logical connec- 
tion, (5) Climax and emphasis, (6) Statement of facts and inference, (7) Continuity, 
(8) Exaggeration or restraint, (9) Choice of words, (10) Choice of adjectives, 
(11) Location and frequency of modifiers, (12) Forceful or weak style, (13) Direct 
or indirect expression, (14) Personal or impersonal, (15) Short or long sentences, 
(16) Idioms, (17) Original or conventional style, (18) Courteous or brusque, 
(19) Dictatorial or obsequious, (20) Educated or illiterate, (21) Refined or coarse, 
(22) Flowery or plain, (23) Slangy, profane, or elegant, (24) Foreign form. 


Errors: 

(1) Spelling, (2) Capitals, (3) Punctuation, (4) Paragraphing, (5) Titles, 
(6) Person, (7) Number, (8) Case, (9) Pronoun and antecedent, (10) Verb and 
subject, (11) Mood, (12) Tense, (13) Voice, (14) Possessives, (15) Omissions, 
(16) Interlineations, (17) Erasures, (18) Repetitions, (19) Facts or statements. 
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It should not be under- 
stood that the claim is 
made that handwriting 
cannot be successfully 
disguised but that, as 
a rule, it) is9mOte ele 48 
usually assumed by the 
educated as well as the 
ignorant that to disguise 
a writing is a _ simple 
operation and the difficult 
task is given no serious 
attention. The usual 
writer of these letters 
makes no study of the 
subject whatever and does 
the work offhand, and the 
disguises ordinarily 
adopted are so ineffective 
and transparent that it 
requires but little experi- 
ence to see through 
them. In effect the 


1The complete messages from 
which the alleged spirit slate 
writing illustrated in Figure 209a 
was taken afford, not only an op- 
portunity for study of handwriting 
identification, but identification 
Mek from language and ideas. When 
a z ; twenty of these slate messages are 
Fig. 209a—Alleged Spirit Writing by Three directly compared with each other 
Different Spirits. The originals of these the commercial spirit in the mes- 
‘“‘messages’’ were different sizes and quite sages aiming to lead those who are 
different in many parts but these frequently seeking the communications ‘‘to 
repeated words ‘‘to come’’ are strikingly come again’’ is perfectly apparent, 
alike. See Footnote 1, and in style of expression, as 
well as content, the messages 
unmistakably point to a common origin. Those who are treasuring slates of this 
kind may be interested to compare the words ‘‘to come’’ from these three alleged 
messages with the same words on their own slates. 
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anonymous writer often unwittingly writes his own name on 
every page. 

Anonymous letters by their writing, materials used, composi- 
tion and general form, often indicate the sex of the writer. 
Nationality, age, education or occupation are also sometimes 
shown. These indications alone under the known conditions 
often clearly point to the author whose writing in the form of 
jetters should at once be obtained and compared with the 
anonymous letters. 

The points for consideration in an examination of this kind 
are all of the hundreds of writing characteristics which enter 
into any considerable quantity of writing as considered in a 
questioned signature alone. 

In addition to this examination as already outlined, careful 
attention should be given to the question of materials, sentence 
construction, grammar, spelling,’ idioms, division of words, pro- 
portions of letters, shading, alignment, spacing, margins, system 
of writing, watermarks, titles, corrections, erasures, punctua- 
tion, use of capital letters, underscoring, abbreviations, folding, 
superscriptions, typewriting, stamping, and ink. 

The writer who without careful study and without experience 
is successful in excluding all identifying qualities and elements 
and all of his natural habits in all these particulars, and who at 
the same time can adopt and consistently maintain unnatural 
characteristics through a complete letter, and especially through 
a series of letters written at different times, is certainly a rare 
individual with a very high degree of natural ability in this 
special field. 

One of the chief difficulties under which an anonymous writer 
labors is that the disguises adopted in the different letters 
written at different times are not continuous and are not con- 
sistent with each other, so that a collection of these letters will 
usually indicate quite clearly the natural writing habits of the 
writer and the assumed qualities. The anonymous writer who 


1And slightingly as counsel treat the ‘‘it’’ is a pretty decided hit after all— 
identity of orthography, writing ‘‘hit’? Reid vs. The State, 20 Ga. 684 (1856). 
for ‘‘it’’ in both documents, [show that] 
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makes and keeps accurate duplicates of anonymous letters is 
certainly an exception and may be able to make a series of these 
letters consistent with each other. 

The actual handwriting comparison in an anonymous letter 
investigation should include certain definite steps. One of these 
is a careful examination of the writing for the purpose of de- 
termining if possible what habitual characteristics are shown. 
Where characteristics are small and consistently repeated and 
written with skill, it is reasonable to assume that these delicate 
parts are not disguised. Some knowledge of the subject of 
handwriting and correct reasoning regarding the matter are of 
course essential at this point in order to decide this preliminary 
question correctly. 

It is helpful to make for reference freehand illustrations of 
the various qualities as they are identified. A single example 
of a characteristic if sufficiently distinctive and peculiar should 
also be considered and may have high identifying value, but this 
value naturally is greatly increased if a feature is consistently 
repeated. In this phase of the examination it is of course neces- 
sary to exclude the ordinary system and national characteristics 
found in many writings. 

Another important step in the handwriting comparison is a 
careful examination and tabulation of the system qualities in 
the writing. This phase of the examination alone may at once 
exclude a suspected writer who writes a different system or one 
whose writing is of a different nationality. 

Early in the investigation of an anonymous writing careful 
examination should-be made of the wnconspicuous characteristics 
which in disguised writing always are of the most significance 
because, being unknown to the writer, they are given no atten- 
tion whatever. In disguising a writing, thought is naturally 


1 The comparative length of the lower 
and upper loop letters depends in some 
measure upon penholding habits. With 
the pen held with the first and second 
fingers nearly straight very long letters 
below the line can easily be made. With 
these same fingers much bent as the pen 


is held more reach above the line is easily 
possible. This proportion characteristic, 
depending as it does on penholding, is 
difficult to disguise and in anonymous 
letter inquiries should always be con- 
sidered. 
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Figs. 209b, 210.—Inconspicuous Characteristics. 


first given to the conspicuous parts which may be much changed 
while persistent but inconspicuous qualities are not modified in 
any way. 

Two writings, one of which is disputed, may appear very dif- 
ferent in general appearance but may contain so many small but 
peculiar and persistent characteristics that the conclusion of 
identity is unmistakable, and again, two writings may be very 
similar in certain general features but may differ in so many 

26 
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Figs. 211, 212.—Inconspicuous Characteristics. 





significant but inconspicuous particulars as to show that they 
undoubtedly were written by different writers. 

A disguise in inconspicuous features alone would be very 
extraordinary if not altogether inconceivable, and could be 
attained only by the most complete knowledge of these minute 
details in combination with a high degree of manual skill. 

When inconspicuous characteristics consistently diverge the 
conclusion must be reached that the two writings are not by the 
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Fig. 213.—Inconspicuous Characteristics. 


same hand; when they coincide in sufficient number the conclu- 
sion is reathed that they were written by the same writer. 

If the inconspicuous qualities outlined on the accompanying 
pages are carefully compared in two sets of writings, serious 
error may thus be avoided that otherwise might be made. A 
faithful following of these few but definite steps in an examina- 
tion of two writings not by the same writer will very soon begin 
to show divergence. No point should be omitted; step by step 
these special points should be examined. This series does not 
exhaust the subject but provides a beginning that often indicates, 
even if there are some similarities, that the writings are differ- 
ent in too many delicate ways to warrant the conclusion of 
identity. They may, on the other hand, show a similarity that 
cannot reasonably be considered to be the result of accidental 
coincidence. 

Some of these inconspicuous but highly important qualities in 
handwriting are described below and a few are illustrated. 
These particular qualities are here specified for the reason that 
they are subject to wide variation and include some of the most 
difficult forms and combinations in handwriting. The teacher of 
handwriting knows what forms and combinations the pupil finds 
to be most difficult and, on the whole, these are the qualities that 
are most significant as a means of identifying a handwriting. 
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The first group, numbers 1 to 7, are mainly connecting strokes. 
Some of these strokes are very difficult to make and at the same 
time maintain uniformity in spacing and size. Writers generally 
are inclined to make difficult letters too large. An example of 
this is shown in the next group, 8 to 14, in the small ‘‘c’’ in the 
middle of words. It often is too large as well as much distorted 
in form, and this is also often the result with the initial ‘‘e’’. 

The initial and final ‘‘t’’, Figures 152, 154, show perhaps a 
greater variety of form than any other character in writing. 
The ‘‘t’’? is one of the very few of our Roman script letters 
usually made so that, like the ‘‘i’’, it requires an extra stroke. 

Certain of these other letters vary in the pen-raising habits, 
or in the continuous quality of the writing, and afford still fur- 
ther scope for divergence. Certain writers always raise the pen 
after ‘‘v’’ and ‘‘w’’ wherever they may occur in a word, and 
other writers always sacrifice a stroke between ‘‘v’’ and ‘‘w’’ 
and the following letters. Others modify the small ‘‘o’’ and 
‘*b’? in this same manner. These are among the little but impor- 
tant things that the imitator usually does not see and the dis- 
guiser fails to omit. The characteristics under 21 and 22 are 
very important and should receive careful attention. 

These important but inconspicuous characteristics are de- 
scribed below: 

The shape, position, angle, and height of connecting strokes 
between the small letters given below and the following letter 
in a word: (1)b, (2) f; (3) 0, (4) p, (5) s, (6) v, (7) w. Form 
of final small letters (8) w, (9) of r; the form, shading, crossing, 
and height of (10) ¢mtial small t, and (11) final small t; the 
initial and intermediate (12) small letter a; the form of (13) 
wmitial and intermediate small ¢c; the form of (14) initial, and 
final letter 0; the form of (15) initial and final s; the distance 
that sharp angles are retraced at base of letters (16) m, n, (17) 
h. For illustrations of (11) and (16) see Figures 98, 154. The 
other inconspicuous characteristics are shown in numerous 
illustrations. 
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Fig. 215.—Progressive Variations in Top of Shoulder Small ‘‘r’’. 


The second group of inconspicuous characteristics, as impor- 
tant perhaps as the first, are: The length, width and slant of 
the (18) upper loop letters 1, b, h, k, and f, compared with the 
shortest or one space letters and also as compared with the lower 
loop letters g, j, y,z. The height of separation above the line of 
the two strokes of the small letters (19) b, h, 1 and t at the begin- 
ning and also in the middle of words. The distance that (20) up 
strokes are traced back at the sharp angles in the connections at 
the tops of letters a, g, i, j, s, w, u, y; the length, slant, direction, 
and exact shape of (21) beginning strokes of all words; the same 
of (22) ending strokes of all words; (23) exact location of shad- 
ing on all loop letters; (24) the ovals of small a and o and their 
manner of connection with preceding and following letters; (25) 
position, form and size of all figures, all punctuation marks, and 
signs &, $, ¢, and all other abbreviations; the character and loca- 
tion (26) of all embellishments, flourishes, or added or extra 
strokes of any kind; and finally (27) all abbreviated, shortened 
or defective letters or characters of any kind.. 

These various inconspicuous characteristics are important 
mainly because they are inconspicuous. Naturally they are not 
readily seen and understood and those who cannot see them or 
will not look for them are not qualified to give an opinion on a 
disputed writing question. If the one called upon to decide a 
question of this kind—investigator, juror, referee, or judge— 
will not direct his attention to these things, that in a superior 
manner may be described as ‘‘trivial matters’’, then the interests 
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of justice that depend upon handwriting identification are in 
unsafe hands.* 

If carefully followed this preliminary procedure alone is 
usually sufficient to lead to a very positive conclusion as to the 
identity, or lack of identity, of two sets of writings. If this 
method is applied in the comparison of two writings that 
resemble each other very closely, but which are actually by 
different writers, it will soon be seen that two writings by 
different writers will inevitably differ in some of these definite 
particulars named. The questions of variety of forms in hand- 
writing and of the mathematical probability of two complete 
handwritings being identical, as discussed in a previous chapter, 
have a direct bearing on this phase of the study of anonymous 
letters. 

Nearly all preliminary examinations of anonymous letters by 
the inexperienced are very superficial. Only a few of the quali- 
ties, elements, and characteristics are observed and many that 
are seen are not understood and appreciated,,. There are 
observers who will continually look at a few similarities and 
entirely i ignore the differences, while others will apparently see 
only the outstanding differences. 

If any method is followed that does not give careful sougiiaeas 
tion to differences as well as to similarities and also to all these 
inconspicuous - characteristics, as outlined on the preceding 
pages, the writing has not really been examined and compared. 
Things are not seen until they are looked for and looked at, and 


listed 


1In making a writing comparison it 
is a good plan to make a list at the left 
‘of three or four sheets of letter paper 
of the twenty-seven (27) characteristics 
here specified with the words ‘‘ Disputed 
Writing’’ at the left at the top and 
‘«Standard Writing’’ at the right. 

Beginning with the disputed writing 
careful free-hand drawings can then be 
made of each characteristic and its 
variations, especially the usual or habit- 
ual form. The characteristics can be 
listed in the order in which they appear 
in the writing and not necessarily 
according to the numbers. When the 


disputed characteristics are all 
then the standard writing should be 
examined and tabulated in the same way. 
As has before been suggested, unless an 
examination is taken up in a systematic 
way much time is lost and many- points 
are overlooked. 

Finally a careful tabulation should be 
made of the similarities and, what is 
more important, of all the apparent or 
real differences. Before reaching a con- 
clusion of identity the differences must 
be accounted for as disguises or as 
natural or occasional variations. They 
must not be ignored. 
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they must be seen with the mind as well as with the eyes before 
they are understood. 

The favorite disguises adopted in anonymous letters are, a 
change of slant, a different size and proportion of writing, the 
printing of the communication instead of putting it in ordinary 
script, the use of a different kind of pen from that ordinarily 
employed, and the invention of certain fantastic forms which 
may give a very different superficial appearance to a page of 
writing. 

As already observed, the most significant characteristics are 
usually not disguised in the least for the simple reason that the 
average writer, with his inadequate knowledge and superficial 
study of the subject, is unable to recognize the peculiar and 
sienificant characteristics in his own writing as compared with 
writing in general. He does not know what a handwriting 
characteristic is. 

It is rare indeed that the disguise adopted is more than super- 
ficial, and in most cases it covers only a small number of the 
characters employed and but few of the habits exemplified. A 
change in the slant and a change in a few of the forms of the 
capital letters are often the only disguises attempted and whilé 
these few repeated changes may affect the general appearance 
of writing in a pronounced manner it is easily seen that the bulk 
of the writing in a letter thus written remains practically 
undisguised. 

Writing is so automatic that the anonymous writer, particu- 
larly if he becomes excited and vehement and his attention is 
mainly directed to the thought forgets the effort to disguise and 
almost inevitably lapses into his natural hand. In an attempted 
disguise of a letter covering several pages it is almost certain 
that some letters, words, or parts, will be written naturally and, 
even when the greatest care seems to be taken, some foolish, 
tell-tale thing is quite sure to be included ys points conclu- 
sively to the writer. ; 

Few writers know their own general pahiied in as simple a 
matter as the arrangement of words and lines on a page and 
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have never com- 
pared their own 
practice with that 
of others in the 
matter of leaving 
margins on the left, 
right, top and bot- 
tom of the page. 
They have given no 
thought to spacing 
between words or 
as to the change 
in spacing when 
punctuation points 
are inserted or to 


eis sR bath ty * 
the various other 


Fig. 216—Peculiar Letter Made Backwards that Ap- important points 
peared in Anonymous Letter. Left Standard, Right enumerated in 
Anonymous. Photographs by Mr. Elbridge W. Stein. the chapter on 

arrangement of writing. The writer who uses a hyphen both 

at the end of the line and at the beginning of the following line 
thinks this is a universal habit, and the writer who makes quo- 
tation marks—in the German position on the base line even with 
the line of writing—thinks this is the usual American custom. 

The writer who begins the paragraph in the middle or nearly 
at the right side of the sheet instead of the left has no idea that 
this also is not the usual practice. One who makes the inter- 
rogation mark face the wrong way and places the comma and 
period up even with the tops of the small letters, instead of on 
the base line, thinks this is the way they are made in the books, 
and one who omits punctuation entirely has the idea that but few 
writers use these unnecessary marks. There are other writers 
who have the strange notion that a line is incomplete without 
some kind of a dash or punctuation mark and are under the 
impression that this also is according to rule. 
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The possible identity of pens, ink and paper in the examina- 
tion of disputed letters should always be considered. In more 
than one instance it has been shown that a disputed writing 
was actually written on a piece of paper torn from a sheet upon 
which a conceded writing was written, showing at least that the 
paper was once in the hands of the one who disputed the letter.* 

Blotters or writing pads have been found in connection with 
these cases in the possession of suspected persons, showing the 
actual impression of a part of the writing in question, and the 
work of a peculiar pen, or of unusual ink used at a certain place, 
may in some cases point to a possible writer.? 

The latitude of possible variation in genuine handwriting 
differs greatly with different individuals, ranging from the 
illiterate writer who makes but one form of each letter—and 
sometimes does not even know how to make all the letters—to 
the ready writer who makes a variety of capital letter forms 
and frequently modifies many of the small letters as they are 
written in the initial, intermediate, or final position in a word. 

The ready writer has at command not merely the approxi- 
mately eighty written characters in English writing but perhaps 
nearly twice as many. He may, under varying circumstances, 
make as many as three styles of certain letters and he modifies 
nearly all letters in certain positions and combinations. 


1‘*Cade: Is not this a lamentable The explanation of this no doubt is 


thing, that the skin of an innocent lamb 
should be made parchment? that parch- 
ment, being scribbled o’er, should undo 
a man??? 2 King Henry VI, Act IV, 
Se. 2. 

2Abusive or threatening letters are 
sometimes signed by an assumed name 
and if so signed this name should be 
carefully considered. It is a peculiar 
and interesting fact that a fictitious 
name or alias often itself tends to 
identify the one who thus seeks to hide 
himself. Naturally, no serious thought 
is given to the matter of deciding such 
a question, and many times the alias or 
its initials are much like the real name 
of the party selecting it. 


that the mind, when not under careful 
supervision, unconsciously moves in the 
direction of the least resistance, so that 
the alias suggests the real name because 
it was suggested by it. It may sound 
like it or merely be a modification of the 


genuine name, or contain the same 
initials. 

One of the aliases of the famous 
forger, Alonzo J. Whiteman, was 


“fA. J. Wilson’’. The notorious J. B. 
McNamara tried to hide behind the 
alias ‘‘J. B. Brice’’, and even the world- 
famous dectective, William J. Burns, in 
one of his own stories, relates how in 
pursuit of a criminal, the alias he 
employed was ‘‘Burke’’. 
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The bearing of this fact of variety is that anonymous writing 
by one who makes a variety of forms may be connected with 
genuine writing by identity in the varied as well as the normal 
forms, thus greatly increasing the strength of the connection, 
while the illiterate by the deficiency of his knowledge of forms 
may thus show his connection with an anonymous writing by 
using the same form for two letters. 

Questioned illiterate anonymous writing frequently consists 
of a combination of script forms and Roman capitals, or pen 
or pencil printing, and often this writing contains original or 
‘‘freak’’ forms of letters, abbreviations, or punctuation marks 
that are individual creations and are of the utmost significance 
as evidence of individuality. Pen printing may show indi- 
viduality and this may be true even when standards of the kind 
are made by request. In these cases printed standard writing 
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Fig. 217.—A Suicide Note. 


This was a Suicide Note and the alleged writer was convicted of murder. After 
the trial ‘‘as a matter of conscience’’ this note was submitted to a specialist who 
reported with convincing illustrations that the one who committed suicide wrote the 


note. The prosecutor turned this report over to the Governor who pardoned the 
convicted man. 
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should, if possible, always be obtained. This subject is more 
fully discussed in the following chapter. 

Assumed illiteracy is a frequent disguise in an anonymous 
letter and it is always important to determine, if possible, 
whether letters were actually written by an illiterate person or 
by a writer who is assuming illiteracy. On account of its fixed 
character and lack of skill it often is easier positively to identify 
the handwriting of an illiterate person than the writing of one 
who writes much and easily. One of the common indications of 
illiteracy as shown by writing is the faulty arrangement of 
words, lines, paragraphs, and pages, proving general unfamil- 
iarity with the whole writing process. Illiteracy is also shown 
by materials used and even by the manner of folding the docu- 
ment, and errors in punctuation may also in a measure indicate 
illiteracy, but in some of these matters illiteracy may be quite 
successfully simulated. 

In simulating illiterate writing an educated person may how- 
ever include glaring errors in spelling and use uncouth, ungram- 
matical expressions, but use words not known to the illiterate 
and forget to disguise the arrangement, paragraphing and 
punctuation, which facts alone would unquestionably show that 
the writing was not by an illiterate writer who, of course, would 
be entirely incapable of simulating the writing and style of an 
educated writer.’ 

Advance theories and suspicions regarding the authorship of 
anonymous letters may make it necessary carefully to consider 
the question as to whether letters were written by a man or by 
a woman. Sex is often quite clearly indicated in disputed 
letters by composition, by choice of words, and especially by 
certain peculiar expressions or idioms which are characteristic 
of either one or the other of the sexes. Natural and not 
excessive profanity or threats of personal violence naturally 

1‘“Sir, he hath never fed of the replenished ; ‘he is only an animal, and 
dainties that are bred in a book; he © sensible in the duller parts. 


hath not eat paper, as it were; he hath Love’s Labour’s Lost, Act IV, Se. ] Le 
not drunk ink: his intellect is not 
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have a masculine 
significance, while 
expressions regard- 
ing the appearance 
of things and 
trouble and em- 
barrassment there- 
from, such as 
‘ oid eeor 
‘*awful scene”’ 
more frequently 
Fig. 218.—Sex Indication. point to a feminine 
writer, as illus- 
trated in Figure 218. For the better study of the language alone 
it is an excellent plan to have a typewritten copy made of the 
whole letter. 

The sex indications in the handwriting itself in some cases 
may be quite clear but these characteristics are not very 
numerous and in some instances are somewhat misleading. This 
question of sex should, however, be carefully considered in every 
way possible and a systematic investigation is often fruitful, 
although sometimes a disputed writing contains no pronounced 
sex characteristics or not a sufficient number on which to base a 
definite judgment. 

The peculiar, and as ordinarily ten unattractive style of 
writing known as the ‘‘angular system’’, already described and 
illustrated, is a distinctive woman’s hand and this writing or 
distinct traces of it almost certainly points to a woman writer. 
This is the fact because this style of writing is taught only to 
women and there is no good reason why it should be imitated or 
acquired by men. It was formerly much in vogue and has long 
been a distinctive ‘‘society’’ hand. It is shown in Figure 219. 

It is the style which has been taught for many years in certain 
church schools for girls, and in America is the exclusive style 
of writing taught in many so-called ladies’ seminaries. It is 
written by many women writers in Canada and other parts of 
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Fig. 219.—The Angular Hand. 


the British Empire. It has never been taught in the public 
schools of this country and has not been taught directly to many 
writers, but because it has been fashionable it has been con- 
sciously and unconsciously imitated by thousands of women 
writers. 

This style of writing, as we have seen, is strikingly distinctive 
and if once acquired is almost certain to leave its indelible 
impress upon a handwriting no matter what other system or 
style may afterwards be learned. It is usually unshaded and 
often is large and uncouth; it is sometimes very illegible and 
has many very peculiar capital letter designs. Many of its 
capital and small letters begin in the same unusual manner, 
with an upward stroke made back toward the left which has the 
effect of apparently bending the beginning stroke of words 
around into the letter or word following. Many words in this 
writing are ended with a straight horizontal stroke, often dis- 
tinctly shaded, which is a peculiar and distinctive characteristic 
of the actual models of the system. 

In making an examination of disputed letters for the purpose 
of determining if they show characteristics of the angular hand, 
or of any distinctive nationality or system, it is very helpful to 
have for comparison numerous specimens of writing by writers 
of different nationalities and different systems. 

Certain national characteristics may be very important in 
finding the writer of an anonymous letter, or if alone depended 
upon sometimes may lead to error. There may be but one 
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foreign writer in-a group or community and then certain quali- 
ties will sometimes point to the actual writer. In Figure 220 
are shown certain British characteristics and in Figure 208 
others are shown. 

Great care should of course be taken not to connect two sets 
of writing by different writers simply because they both show 
characteristics of the angular hand or of some other definite 
system or nationality. The presence of certain delicate but 
unmistakable system qualities in an anonymous letter sometimes 
proves conclusively that a certain suspected writer did not 
write it. 

Entirely outside of system characteristics there is undoubt- 
edlv in some writing a certain delicate, feminine quality that in 
some instances is readily recognized, while in other writing dis- 
tinctive masculine characteristics appear. These differences 
are due to many causes among which are environment, the 
effect of business requirements, and the influence of occupation, 
as well as the mental and physical differences in the sexes which 
no doubt in some degree affect writing. 

The writing of women as a rule is more delicate than the 
writing of men and often contains more little superfluous pecu- 
liarities and mannerisms; and as a rule it is more carefully 
finished in minor details. There are, of course, masculine women 
and feminine men and the writing of men and women of these 
classes may show characteristics that are misleading. 

The habit of putting shading on letters in little bunches, par- 
ticularly at the ends of words or at the finishing parts of certain 
letters, is a feminine trait, while the heavy shading of every 
downward stroke and especially vicious jabs of the pen that 
almost cut the paper, are distinctly masculine. The fact should 
always be kept in mind in this connection that women are more 
apt to acquire the characteristics of men’s writing than that 
men are likely to learn to write like women. This is due to the 
fact that more often women do the work of men than men that 
of women. : 

The woman in business naturally acquires a business style of 
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Fig. 220.—English Handwriting Characteristics. 


writing which may differ but little, if in any way, from that of 
her brothers similarly situated. M. Alfred Binet, a French 
psychologist, after a careful investigation of this subject, makes 
the statement that in French writing it is possible to determine 
accurately the sex of the writers in about seventy-five cases out 
of a hundred.* 

The finding of suitable standards of comparison in disputed 
letter cases is a matter of great importance and should receive 
the most careful attention. The subject is discussed in a pre- 
ceding chapter treating of standards of comparison and also 
in the discussion of pen lettering, and the suggestions there 
given should be followed. By a systematic review of all the 
business, social and general interests of the one whose writing 
is sought, ample standards are often found in cases where the 
effort at the outset is apparently hopeless. 

One of the frequent if not usual characteristics of the work of 
the inexperienced examiner is the acceptance and exclusive use 
of standards that not only may be too meager in quantity but 
entirely unsuitable in kind. It often develops that additional 
standards can be found if no report whatever is given on the 
few that are supplied. Itis frequently reported that no writings 
ean be found and afterwards an abundant supply comes to light. 
Positively no report should be made on inadequate standards. 

The peculiar, personal characteristics contained in a series of 
anonymous letters which also appear in a series of standard 


1 Les Révélations de L’Ecriture, Par Alfred Binet, Paris, 1906. 
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letters, may be so numerous that the chance of two different 
writers employing all the same characters and showing all the 
same habits of omission and commission, is entirely beyond any 
reasonable probability and the only conclusion possible is that 
both series of letters are the production of the same mind and 
the same hand.* 

An opinion in no case should be based upon a single char- 
acteristic but only upon confirmatory characteristics which in 
combination can lead to but one conclusion. This topic is 
treated more fully in the chapter on individual and general 
characteristics. 

In every case all unconscious, frequent characteristics should 
be carefully observed in both series of letters as outlined and 
then carefully compared. Those things especially should always 
be looked for that even a clever disguise will not be likely to 
cover. One of the principal problems in an anonymous letter 
investigation, if not the most important problem of all, is to 
determine what parts of a disputed or anonymous writing are 
disguised and what parts are habitual and natural. 

If delicate, inconspicuous parts are consistently repeated, and 
especially if they are written freely, it is safe to conclude that 


1 Handwriting identification is often 
important in many different classes of 
criminal prosecutions. District attorneys’ 
offices, both federal and state, have many 
eases involving the proof of handwriting 
other than ordinary forgery cases. The 
securing of the necessary genuine or 
standard writing in these cases is often 
difficult and sometimes impossible. In 
many cases careful and competent wit- 
nesses will not testify because the 
standard writing supplied is wrong in 
kind or too meagre in amount. 

It is possible in many instances to 
secure ample and very useful handwrit- 
ing specimens from those arrested under 
criminal charges by the preparation of 
application for bail papers, receipts for 
personal belongings when arrested, and 
interrogatories regarding personal his- 
tory, residence, disposal of body in event 
of death, relatives or friends to be noti- 
fied in case of illness, and other informa- 
tion some of which at least often will be 


given willingly. If some ingenuity is 
exercised these forms can be prepared 
so as not to call for mere Yes and No 
answers but so they will require con- 
siderable writing. If this matter is 
ealled for on regular printed forms it 
will usually be written out as a matter 
of course. Desirable specimens have 
been obtained simply by asking one 
temporarily confined to write out on a 
blank paper brief description of watch, 
money, knife and other personal effects 
that, temporarily surrendered, are to be 
returned. 

Many prosecutors’ offices have so many 
cases involving handwriting and docu- 
ments that it is advisable for some 
assistant to specialize on this phase of 
the work especially in this matter of 
securing suitable specimens of hand- 
writing for comparison. Intensive and 
intelligent attention to this subject often 
discovers sources from which ample 
specimens are obtained. 
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they are not disguised; and if these parts differ in the two 
writings then they were not written by the same writer. It is 
the ignoring or the overlooking of these parts of a writing that 
usually leads to error. The question is whether or not it is 
reasonable to suppose that a writer would purposely change 
these delicate parts and do it consistently and rapidly. 

If all the inconspicuous parts that are outlined and illustrated 
in this chapter are carefully observed and compared, error will 
usually be avoided. Before reaching a final judgment as to 
identity or difference the weight and significance of the various 
characteristics should of course always be carefully considered. 

It is just at this point that the limitations of the uninformed 
are shown. Of what avail is it for one who is ignorant of 
chemistry to observe a chemical reaction? It means no more 
to him than to an untaught child. In this same way similarities 
and differences in writing, especially in that which is disguised, 
are dim and shadowy unrealities to one who does not know a 
handwriting characteristic when he sees it. 

With an observer who is unbiased and honest, an opinion is 
based only upon what he sees and understands—which may be 
very little of that before him which is really significant. Too 
often he sees only what is pointed out to him and what he is 
expected to see and is wholly unable to interpret correctly what 
is before his physical eyes but is not within the circle of his 
mental vision. The earnest student or seeker will be aided, or 
at least may avoid error, by a careful reading of the chapter on 
individual and general characteristics in writing. 

Finally, as in any disputed document inquiry, illustrations 
should be made and definite reasons given for whatever opinion 
is advanced so that an intelligent man, called upon to decide the 
question, can clearly see the characteristics and understand and 
weigh the testimony. 

By timely ‘participation and pointed inquiry kept within 
reasonable legal barriers the conscientious and capable pre- 
siding judge with trained mind and special experience in weigh- 
ing testimony can greatly assist an earnest jury in reaching a 

27 
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correct conclusion in these matters. The interests of justice 
would undoubtedly be promoted by enlarging the powers, or 
rather restoring the powers, of the presiding judge in many 
American courts especially in this particular field of disputed 
document litigation involving, in large measure, the proof of 
tangible facts which must not only be seen but correctly inter- 
preted if justice is to prevail. 

With a judge shorn of all power to assist and control the pro- 
ceeding, thoughtful observers cannot but wonder whether the 
contentious trial itself is not out of harmony with other phases 
of modern civilization. The performance known as a trial at 
law without an able and conscientious judge with power is a 
proceeding much like the barbaric and now abandoned duel, 
with no one present representing justice. Certain legal reforms 
in many jurisdictions will wait until a representative of justice 
with power to act is present at every trial. Under present con- 
ditions in too many cases and in too many places justice is not 
merely blind: justice is absent. 


Side by Side Comparison of Writings. 

In many instances it is necessary that writings be grouped in 
proper form for comparison if the fact regarding their identity 
or difference is to be clearly seen and proved. If, as Professor 
Wigmore describes it, the writings are to be presented to 
‘‘instantaneous perception’’, the parts must be grouped and 
placed close together. This can only be done by the aid of 
photography. The method is the same either to prove identity 
or to prove difference whatever the fact may be, and serves to 
assist the perception in arriving at the truth. 

Observers differ greatly in the faculty of visual perception 
and especially in visual memory. These faculties can do doubt 
be cultivated and greatly improved by practice. Many observers 
are surprised to learn that others do not see and correctly inter- 
pret what they see. There is not time in the midst of a trial to 
give a course of training in seeing, but every aid should be 
brought to bear to assist those who do not possess a visual 
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memory or who have inferior visual perception. As heretofore 
pointed out, there is such a thing as ‘‘form blindness”’. 

There are jurors and, unfortunately, also referees and judges, 
whose visual perception is of a very low order. Certain legal 
opinions dealing with visible evidence were undoubtedly written 
by partly blind men who did not know of their own infirmity; 
they did not mentally see what was apparent to others. There 
are numerous jurors all of whose intelligent seeing must be done 
by the companion on the right or on the left. 

As outlined in the chapter on photography, it is impossible 
for the average observer to carry form or color impressions 
even from the front Fig. 221.—The Martin Highwayman Case, Ogden, Utah. 
of a sheet of paper Incorrect use of apostrophe as a handwriting char- 


acteristic. Defendant convicted; life sentence; 
to the back of the escaped; returned; confessed; paroled. 


sheet and, in order my ) 

to be effectively SOAS Gy thor 
compared by any 
observer, things 
must be looked at 
side by side and 
close together. In 
Figure 1 and also 
in Figure 221 it is 
easy to see the un- 
mistakable connec- 
tion between the 
writings when they 
are brought close 
together. Unmis- 
takable differ- 
ences may also be 
shown in the same 
manner. Inmak- 
ing any of these 
comparisons it is necessary in every case to keep in mind the 
important fact that differences or resemblances in separated 
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parts may not readily be seen which, when grouped and looked 
at all together, simply cannot be overlooked. 

The underlying principle in this method of comparison, is 
clearly stated by Professor James. He says, ‘‘Suppose no one 
element of either compound to differ from the corresponding 
element of the other compound enough to be distinguished from 
it if the two are compared alone. . . . Although each differ- 
ence by itself might pass unperceived, the total difference .. . 
may very well be sufficient to strike the sense. In a word, 
increasing the number of ‘points’ involved in a difference may 
excite our discrimination as effectually as increasing the amount 
of difference at any one point.’’?* This same principle is ap- 
plied to a phase of the law relating to photographs in a valuable 
discussion by Professor Wigmore in his work on Evidence, in 
Vol. II, See. 797, and this point, as stated, is now made the law in 
Virginia in Adams vs. Ristine, 122 S. E. 126. The value of 
many illustrations in disputed document cases, like Figure 
221 for example, grows out of this important principle. 
ficient to strike the sense. In a word, 


increasing the number of ‘‘points’’ in- 
volved in a difference may excite our dis- 


1 There are at least two distinct causes 
which we can see at work whenever 
experience improves discrimination: 


First, the terms whose difference comes 
to be felt contract disparate associates 
and these help to drag them apart. 

Second, the difference reminds us of 
larger differences of the same sort, and 
these help us to notice it. 

Let us study the first cause first, and 
begin by supposing tio compounds, of 
ten elements apiece. Suppose no one 
element of either compound to differ 
from the corresponding element of the 


crimination as effectually as increasing 
the amount of difference at any one 
point.—Principles of Psychology, by 
William James, Vol. 1, p. 510. 


The correct pairs of words in the 
‘‘Form Blindness’’ Test, Figure 140a, 
are as follows: 

1-55, 2-13, 3-64, 4-15, 5-9, 6-18, 
7-27, 8-25, 9-5, 10-12, 11d. 42-40, 
13-2, 14-50, 15-4, 16-46, 17-29, 18-6, 


other compound enough to be distin- 19-47, 20-44, 21-54, 22-38, 23-37 
guished from it if the two are compared 24-41, 25-8, 26-52, 27-7, 28-11, 29-17, 
alone, and let the amount of this imper- 30-33, 31-57, 32-53, 33-30, 34-62, 
ceptible difference be called equal to 1. 35-59, 36-63, 37-23, 38-22, 39-61, 
The compounds will differ from each 40-48, 41-24, 42-49, 43-60, 44-20, 
other, however, in ten different ways; 45-56, 46-16, 47-19, 48-40, 49-42, 
and, although each difference by itself 50-14, 51-58, 52-26, 53-32, 54-21, 
might pass unperceived, the total differ- 55-1, 56-45, 57-31, 58-51, 59-35, 
ence, equal to 10, may very well be suf- 60-43, 61-39, 62-34, 63-36, 64-3. 


CHAPTER XXIII. 


PEN AND PENCIL PRINTING. 


No matter how carefully we are trained, we do not all do 
things alike. The varying results of human efforts are due to the 
wide and interesting variation in human personality and the 
wide differences in human training, experience, and _ sur- 
roundings. 

There are the artists and the bunglers, the efficient and the 
incompetent; there are those who may be said to have a passion 
for accuracy and are troubled if things are not in a row 
and stand upright while, sad to say, there also are many 
performers ‘‘whose fingers are all thumbs’’ and who apparently 
never do anything just right. This variation in performance 
naturally furnishes a means of identifying the performers by 
an examination of their work, and these varying qualities point 
to certain habits in the writers. To this extent writing indicates . 
certain qualities of personality. 

Contrary to the common impression on the subject, as simple 
an act as pen and pencil printing is highly individual and with 
suitable standards of comparison this printing can, as a rule, be 
positively identified. The subject does not appear to have been 
discussed heretofore in any treatise, perhaps because of this 
erroneous assumption that writing of this kind cannot be 
identified. 

Questions may arise regarding pen and pencil printing used 
in addressing packages or for other purposes, and single letters 
or groups of initials made for various purposes may be ques- 
tioned. This manner of writing, however, is most often found 
in anonymous letters and is employed as a means of hiding the 
personality of the writer. This is one of the most frequent of 
disguises and is quite effective when no standard printing can 
be found for comparison. The victim of a vicious anonymous 
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letter in this form often looks at it in a hopeless manner with 
the thought that the writer is thus permanently hidden and no 
effort may be made to find the author. 

In general the identification of pen printing is similar to the 
identification of connected script, but presents certain problems 
differing somewhat from the identification of ordinary writing. 
While most writers have but little occasion to do pen printing 
for any purpose and usually do it in an unskilful and clumsy 
manner, it is, like ordinary script, controlled by habit and often 
is the means of positively identifying the writer. 

Everyone who can read knows the general forms of printed 
letters but conceptions of these forms vary in a most surprising 
manner. While lettering of this kind is not ordinarily based 
upon any definite system, like handwriting, it naturally shows 
certain general uniformities in the types of letters made and 
it is thus possible in some degree to determine how far certain 
characters diverge from the normal forms of those letters in the 
general style of lettering employed. This combination of 
inevitable variation in design, size, slant, proportions and skill, 
_ affords an almost unlimited basis for individuality. 

Lettering by unpracticed writers is usually nearly all in the 
form of capitals made vertically or slanting slightly to the right, 
but both capital and small letter forms are often improperly 
used in the same word. This inconsistency affords another 
opportunity for individual variation. Only a few writers are 
able to make correctly the printed forms of all the ordinary 
small letters, particularly the small letters ‘‘a, g, r, m, n’’ and 
‘*y’’, and this no doubt is one reason why most lettering consists 
mostly of capital letters. 

The form of letters usually employed is what are known as 
Gothie capitals or letters without serifs or any ornamentation 
or finishing strokes, but in this particular the letters usually 
are not consistent. An occasional writer will also indicate the 
ordinary use of capital letters by making letters usually eapi- 
talized larger, even when all the letters used are capital forms. 

The most common difficulty encountered in identifying pen 
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lettering, as stated above, is due to the fact that suitable stand- 
ard writing in the form of lettering is not available, and the 
securing of standard writing is a very important phase of the 
investigation and should receive early and careful attention. 
Many writers do not realize how positively pen printing may 
identify them and if the undertaking is properly managed 
request writing many times can be obtained even from the guilty. 

It is always important in securing request writing to obtain 
as much writing as possibly can be secured. The various speci- 
mens should be made on paper of different sizes and varying 
sizes of lettering should also be asked for. The size of the paper 
has some influence on the writer as to the size of the lettering 
he will make. A variety of matter and a repetition of the same 
matter should be included so that the attempt to disguise will be 
discovered and all the unconscious habits of the writer will be 
disclosed when the various specimens are examined and com- 
pared with each other. 

Request writing, or printing, may be purposely disguised or 
unconsciously made more formal than free, natural writing, but 
by securing a large amount of writing in varying sizes and with 
some of it written at least three times, some natural printing 
can usually be obtained and any attempt to disguise is revealed. 
Each specimen should be taken from the writer as soon as com- 
pleted. It is simply impossible to disguise the same matter of 

‘any considerable length the second time and do it consistently. 

At the last the writer should always be asked to write or print 
rapidly. While the examiner may properly furnish suggestions 
regarding the securing of standard writing he will, of course, 
take no personal part in this phase of the investigation. This 
subject of securing standards is more fully discussed in the 
ehapter treating of standards of comparison. 

The average writer is astonished to learn that so unusual a 
product of his hand as pen printing is distinctly individual and 
differs from similar work by others, and astonishment is usually 
expressed by most observers at the unmistakable identity of an 
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extended disputed document of this kind and a request writing. 
Even the writer who has never learned to print in any formal 
way and does but very little of it will, on different occasions, do 
it in a strikingly similar manner. 

A fact not fully understood is that habits control even infre- 
quent acts and but few things are done in a haphazard way. 
Many writers have unaccountable notions regarding the forms 
of certain letters and make them consistently divergent from 
any standard, and other writers are unable to make all the 
forms and often produce grotesque inventions or use some forms 
interchangeably. 

Unusual or artistic ability in pen lettering is also individual. 
Pen lettering of certain kinds is also required in certain kinds 
of business and sometimes the discovery of a particular style 
of lettering of this kind in a disputed writing is very important 
and this fact alone may lead to the actual writer who is a mem- 
ber of a particular class or profession. It is very helpful in 
investigations to have at hand a varied collection of pen printing 
obtained from various classes of writers for the purpose of 
studying the most common forms in use and to observe the 
direction, character, and extent of individual modifications. 

In order to avoid error by jumping to conclusions it is also 
highly important to study these specimens by numerous writers 
in order to become familiar with forms and variations that are . 
often employed and have little individuality. Very useful refer- 
ence material consists of numerous copies of the matter con- 
taining all the written characters as given on page 34. 

In examining disputed lettering, as with ordinary script, 
there is always danger of reaching the conclusion of identity by 
finding a few similar forms in two specimens. It is inevitable 
that lettering by different writers will show numerous similar 
forms but not a definite combination of normal forms and 
peculiar modifications of certain letters. 

Some of the more important characteristics in lettering, or 
pen printing, are as follows: 
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(a) Proportions to each other of the various letters in the 
same word and proportion of initial letter to other letters, 
(b) improper combination in the same word of small letters and 
capitals, (c) the actual number of separate strokes required to 
make each letter and the number of pen lifts, (d) direction of 
strokes in making all parts of letters, (e) location and character 
of shading in all letters, (f) proportion of parts of the same 
letter as in small ‘‘h’’, ‘‘b’’ and capital ‘‘S’’, (g) width of all 
letters in proportion to height, (h) presence, absence, length 
and character of serifs, bulbs, or short strokes, at top, bottom, 
right, left, beginning, and end of all letters, (i) character, direc- 
tion, length and location of ‘‘t’’ crossings and shape and posi- 
tion of ‘‘i’’ dots, (j) flourishes or ornamental strokes of all 
kinds, (k) spacing of parts of the same letter, (1) the use of 
occasional modified script forms, or script form endings, (m) 
use and character of all abbreviations, (n) slant of letters com- 
pared with each other and slant of parts of same letter, (0) exact 
character, frequency and location of punctuation, (p) align- 
ment at top and bottom of all words, (q) combination of straight 
and curved strokes in an inconsistent manner as in capital 
**A”’ or ‘*V’’, (x) frequency and character of division of words 
at ends of lines, (s) (1) dashes, (2) underscorings, (3) hyphens, 
(4) drawings or sketches, (5) blots, (6) erasures, (t) the 
artistic and balanced quality of the lettering as a whole, (u) 
what are the largest letters and what are the smallest? (v) posi- 
tion and arrangement of matter on page, (w) spacing between 
letters, between words, between lines, (x) margins at left, top, 
right, and bottom of page. 

As with the examination of handwriting, pen lettering should 
always be carefully examined and compared as to its degree and 
quality of muscular skill, its speed, shading, spacing, slant, size, 
proportions, connections, and especially its general artistic 
quality. 

In a pen and ink printing investigation careful attention 
should be given to the location and character of all pen emphasis 
or shading and also of delicate or unconscious pen pressure. 
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Fig. 222.—Pen Printing by Newspaper Artists. Four words are sufficient to 
identify. See newspapers. 


Some writers begin pen strokes with an immediate, decided 
shading, making a blunt, nearly square-ended stroke which may 
gradually diminish. Quick writers make numerous strokes of 
this wedge-shaped character, wide at the top and with a vanish- 
ing point at the bottom. Other writers begin with slight 
pressure which is increased toward the finishing part of the 
stroke, while others make bar strokes the same width the whole 
length. 

The ordinary capital letters can be arranged in three groups 
according to similarities, and this arrangement permits a more 
systematic study of the letters of each class. The groups are 
as follows: / 

Letters made up of straight lines and of straight lines at 
right angles to each other, I, H, L, T, F, and EK. The second 
group 1s made up of straight lines joined to each other by acute, 
or by obtuse angles, and includes A, W, V, Y, Z, X, M, N, K, 
and the letters of a third group are made up entirely of curved 
lines, or straight lines combined with curved lines, and are O, 
OC, GarDeS. UI Ri -Baand hk. 

The serifs on letter forms are the little extensions at the top, 
bottom, or side of letters, added for ornament and letters with- 
out these extensions are described as Gothic letters. These 
minute parts should be carefully studied. In combination they 
often afford very convincing evidence of identity. An untrained 
writer will not use these serifs consistently. In the first group 
of letters, described above, the capitals ‘‘I’’ and ‘‘T’’ may be 
made with serifs even when in the same word they are not put 
upon the letters ‘‘H’’ and ‘‘L”’ and other letters, and the capitals 
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‘*h)’? and ‘‘F’’ may have serifs when they are not added to 
the*5'T?. | 

The angles of the strokes to each other in the second group 
of letters vary widely as made by different writers. The ordi- 
nary form of ‘‘W’’ requires a different angle of the two strokes 
to each other in each half than in the ‘‘V’’, unless the ‘‘W”’ is 
made in ornamental form like a double ‘‘V’’ with the middle 
strokes crossing, or the letter is made very wide. The angle of 
the two strokes of the ‘‘Y’’ is governed somewhat by the length 
of the lower straight part, and the two middle strokes of the 
‘*M’’ necessarily form a wider angle if the middle portion of 
the letter does not extend the full length of the letter, which is 
also true of the middle portion of the ‘‘W”’. 

The capital ‘‘N’’ may be made incorrectly with the acute 
angle at the top of the second part instead of the first, and the 
middle stroke is connected with the other two in numerous ways. 
The ‘‘M’’ may not have parallel sides but with outside strokes 
slanting toward each other like an inverted ‘‘ W’’. 

In the group of letters containing curves the curvature of the 
left side of O, Q, C, G, and the right side of the D, in correct 
lettering, should be uniform and symmetrical, and the upper 
parts of B and R should be similar in shape and size, and the 
upper part of P slightly larger. The inconspicuous finishing 
part of the capital ‘‘G’’ and the finishing strokes of the ‘‘R”’ 
and ‘‘K’”’ are three parts that should receive very close atten- 
tion. Many writers are unable to make these latter letters cor- 
rectly and may make the last stroke like script letters. Illiterate 
writers also sometimes carefully put a dot over every capital 
**T’? and may even make the finishing part of the ‘‘J’’ curve in 
the wrong direction. 

Another point for examination is the proportions between the 
vertical and horizontal strokes used in forming the ‘‘L’’ and 
**R’’, Attention should also be directed to the length, position 
and exact shape of the small middle strokes of the ‘‘E’’ and 
‘*F’’, and also to the exact place of beginning of all three 
horizontal strokes. 
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Certain writers individualize pen lettering by making certain 
letters or parts of letters always out of slant, or too large, or too 
small. Capitals ‘‘T’’ and ‘‘A’’ may be made too large, and the 
**O”’ and other curved letters too small. A 

Unskilled writers usually are unable to make all the small 
letters and, as suggested, when the printing of these letters is 
attempted special difficulty is usually found with certain letters. 
Many writers in attempting to print with small letters will 
include occasional seript forms or capital forms which produces 
a grotesque combination that may strongly individualize a writ- 
ing. Occasional script forms may even be found in capital 
letter printing. 

The following special points regarding certain letters should 
receive careful attention: 

‘*B, R’’, Proportions of right-hand parts of letters to each 
other; height of middle connecting portion; extension, or pro- 
jection to the left, of upper and lower horizontal lines of letters; 
angularity or retracing of the middle part of the letters on the 
right of stroke; taking up pen to make last stroke of ‘‘R’’; 
straightness or curvature of last stroke of ‘‘R’’. 

**G, C’’, Uniformity of upper left curve of letter compared 
with lower left; beginning with dot or shaded stroke, or without 
either, circular or pronounced elliptical form of letters; straight- 
ening of finishing stroke of letter ‘‘C’’ as in script; width, length, 
exact shape, number of parts, and direction of finishing portion 
of PEGSay. 

‘*K, F’’, Extension or projection to the left of horizontal 
parts; distance of middle portion from top and bottom; length 
of middle portion to right; form of middle finishing part; 
presence, absence, or character of serifs. Width of bottom of E 
compared with top. 

‘*H’’, Beginning point and ending point, height, horizontal 
position, or tilt, of cross-mark; curvature, slant, length and dis- 
tance between main strokes; extension and curvature of either 
stroke above or below line of writing. 


PEN AND PENCIL PRINTING. 429 


**T, J, K’’, Absence or presence of serifs; finish of ‘‘K’’ as of 
‘*R”’ like script, size of ‘‘I’. ~~ 

**N’’, Curvature of finishing tip as in script and extension 
above or below line of either first or last part; angle at right 
of top instead of left. 

‘*S’’, Proportion of upper to lower part; uniformity of 
curves; beginning and ending with stroke, bulb, dot, or with 
light, continuous line; shading of either part; slant and uni- 
formity of curvature. 

‘?, Presence and length of downhangers; length of top, 
extension below line; horizontal stroke at bottom; slant. 

“*Y’’, Making letter with two or with three strokes; order or 
sequence of strokes; shading, serifs, proportion of straight 
lower portion to upper part; cross-stroke at bottom; extension 
below line; curvature of tips as in ‘‘N”’, 

Inconspicuous parts of special importance that should be 

studied with particular care are: Finishing parts of capitals 
““G, EK, F, K, R’’; cross-marks of ‘‘A’’ and ‘‘H’’; number of 
strokes in each letter; absence or presence of serifs, or dots, at 
beginning or end of ‘‘C, G, J, S, E’’. 
‘In the small letters careful attention should be directed to 
form of small letters ‘‘a, f, g, r, s’’, also to the oval parts of 
““b, d, p, q’’, and careful examination should be made of the 
finishing strokes of ‘‘c, f, j, k, r, y’’, and beginning, connections, 
and finish of small ‘‘n’’ and ‘‘m’’. Very few writers can make 
_ the printed form of the figures and these should always be care- 
fully examined and compared. Careful attention should also 
be given to the width and uniformity of spacing between letters, 
to variations in size of succeeding letters, to degree and 
uniformity of slant, and to alignment. 

As in the identification of ordinary connected script, uncon- 
scious, repeated, inconspicuous characteristics should be looked 
for in both the disputed and the standard printing, lettering, or 
any similar disconnected writing. As in other comparisons 
identity is shown by the combination of sufficient identifying 
characteristics so that it is not reasonable to conclude that they 
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would all accidentally coincide in the writing of two different 
writers. Lack of identity is shown by differences in successive, 
minute, but apparently habitual characteristics which it is 
unlikely that a writer would or could purposely change. 

As with ordinary writing, the most difficult part of the prob- 
lem of identification is the determination of what is general and 
what is individual; what is natural and what is disguised. This 
phase of the investigation is the key to accuracy and the problem 
must be given the most careful consideration. In order to decide 
correctly, as has been stated in these chapters many times, it is 
not only necessary to see things but to interpret them correctly. 
This is where the bungler stumbles and falls down. 

It is not to be expected that a disputed specimen of pen letter- 
ing in all minute particulars will be exactly identical with 
specimens of the writing of the actual writer, or different in 
every minute particular. Before the opinion can be reached 
that the two writings are by the same hand they must be shown 
to be characteristically alike, or before the opinion can be 
reached that they are by different writers it must clearly appear 
that they are characteristically different. 

As with ordinary writing, divergence in two specimens of pen 
lettering, or any writing in the form of printing, are of three 
main classes: first, mere accidental or natural difference or 
modification; second, divergence due to intended disguise; and 
third, divergence in repeated individual or general character- 
istics that point to a different writer. 

Resemblance may also be of three grades: first, general 
resemblance found in many writings; second, accidental coinci- 
dence in a few unusual particulars; and third, resemblances in 
general, individual, and repeated habitual qualities that it is 


A report of a careful examination 
made for the attorney for the claimant 
with enlarged, demonstrative photo- 
graphs, practically proved that the Earl 
will not only was not written by the 
decedent but actually was written by 
the claimant, a quantity of whose pen 
printing was obtained by his own 
lawyer for comparison with the will. 


His lawyer withdrew from the case and 
on Saturday, February 6, 1915, The 
Houston Telegram, under sensational 
headings, reported ‘‘Thomas S. Earl, 
claimant of the Francis A. Ogden mil- 
lions, committed suicide. TEarl’s body 
was discovered in a large iron tank in 
his back yard.’’ 
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unreasonable to conclude would all combine in just the same way 
in the writing of two individuals. 

In a comparison of this kind there should constantly be kept 
in mind the two phases of the problem: first, just how and to 
what extent are the writings alike; and second, how and to just 
what extent do they differ. Improper interpretation of either 
of these points leads to error. There are those who testify on 
the subject who simplify the problem by ignoring the differences. 
This is another phase of the subject of identification of disputed 
documents regarding which it would be safer to let a jury guess 
what the fact may be rather than to ask incompetent witnesses 
to guess and then call their guesses testimony. 

Many foreign styles of writing are similar to pen printing in 
the frequency of pen lifts, and in their examination many of 
the same principles apply as in the examination of pen printing. 
When, however, these varied styles of writing are highly de- 
veloped, as they sometimes are, they show marked individuality, 
but when unskilfully written no doubt are more easily forged 
than a connected writing. 

Although made up of many disconnected parts, some of these 
hands are written with a rhythmic continuity of movement that 
requires delicate muscular adjustment and skilful control. The 
variations are in relations, slant and proportions of parts, in 
arrangement, in beginning and ending pressure or in vanishing 
points, in shading, in uniformity and character of curves, narrow 
turns and angles, in size, and especially in that balance, grace, 
and uniformity and control of movement that, as in English 
writing, produces a result that is smooth, consistent, artistic 
and almost automatic. 

The discussion in the chapter on variety of forms in hand- 
writing considered only the characters used in writing English 
and other related languages, but, as is well known, there is as 
much variation in the forms of the symbols and characters repre- 
senting sounds or ideas in the many languages of the world as 
there is difference in the sounds of the words themselves. 

The varying movements and skill required to make connected 
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characters, as in English and similar written languages, no 
doubt adds an important quality of variation in writing as com- 
pared with a writing made up largely of disconnected parts but 
many of these latter languages as written have a wide range of 
variation, some of them perhaps as wide as our familiar script. 

Chinese, Japanese, Arabic and numerous East Indian scripts 
are, aS already suggested, made up largely of disconnected 
strokes, like pen printing, but in many ways may be highly 
individualistic and, as stated above, often are highly artistic. 
Jn their delicate shadings, gradations of stroke, sweeping curves, 
vanishing points, accurate relation of parts, clearcut outlines, 
acute and obtuse angles, and harmonious arrangement on a 
page they often exhibit extraordinary skill and often are 
written with astonishing rapidity. Those executed with a deli- 
cate brush, like Chinese, are written with no hand support by 
the writing instrument and require especial nicety of physical 
adjustment and coordination and a training in delicate touch 
requiring in some ways much greater skill than is employed in 
making ordinary letters with a common pen. 

-As with all difficult problems, the identification of these 
peculiar writings gives a great opportunity to the pretender 
who may undertake to do what cannot be done. Forgery of 
writing in certain of these disconnected hands, especially when 
they are unskilfully written, is very easy and one who claims to 
be able to detect any forgery is no doubt unreliable. The pre- 
tension of these performers is recognized by carefully analyzing 
the reasons, or alleged reasons, for the opinions they give. Un- 
defined and undesignated qualities in the writing examined dis- 
close that the reasons are a mere cloak for a lack of knowledge. 
Intelligent, detailed and thorough cross-examination often will 
uncover pretension of this kind. 

A further discussion of this subject of the cross-examination of 
witnesses who give vague, indefinite and camouflaged testimony 
to conceal the fact that they have no real reasons for the 
unwarranted opinions they give will be found in Chapter 
XXXII. 

28 
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Below are reproduced the title of this book, ‘‘Questioned 
Documents, Second Edition’’ in the scripts of several languages. 
They furnish an interesting study in foreign pen lettering and 
in variety of form by which the same idea is expressed. 


Fig. 223a.—A Chinese writing problem. 
The words ‘‘Questioned Documents, 
Second Edition’’, written four times 

: by three writers. Which two were 

SBS QC Cen 96 written by the same writer? The 

— writing as illustrated is only slightly 

smaller than the original and shows 

that delicate skill characteristic of 

Chinese writing. 


Fig. 223b.—The above same words 
written in, (a) Sinhalese, (b) Tamil, 


ieee OOrr 1 Ose (c) Burmese, (d) Sanskrit. These 
109. G2: 0909 9 GOIDEO CO.GiQ in curious specimens of writing are here 
: pee ay ae eee illustrated through the kindness of 
face nay oS 8 os oO) ; C. T. Symons, B.A.(Oxon) F.1.C. (Eng) 
qos OFS FB 3SG CS") y ’ ( ( , 


Government Analyst, Colombo, Ceylon. 
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CHAPTER XXIV. 


GRAPHOLOGY AND THE IDENTIFICATION OF HANDWRITING. 


Many things that a human being does are in some degree an 
index of character and personality. Things do not just happen 
in a haphazard way with an individual any more than with a 
universe. Generally speaking, a personality is consistent with 
itself and therefore from one phase of the performance of this 
self-directed organism we infer other phases. We assume, some- 
times incorrectly, that if a man would he, he would steal; that 
if he is kind and considerate, he is probably generous. Although 
there are conflicting tendencies in us one is usually predominant 
and the balanced Hyde-Jekyll combination is not common. 

In some measure, and often in considerable measure, we judge 
a man—and especially a woman—by the quality of, or something 
about, the human voice; we judge a man by his manners, his 
walk, his posture; by his gestures, his desk, his room, the con- 
tents of his pockets, and his badges, pins and ornaments; by his 
reading, his companions and his anecdotes. His speech also, 
much more than his apparel, ‘‘oft proclaims the man’’. His 
written speech, the work of his hand, also often is a record and 
an index of the extent, or the pitiful limitation, of his education 
and the high or the low quality of his culture. Someone has 
shrewdly observed that ten minutes with a stranger under a 
projecting roof during a passing shower furnishes the observing 
one with ample materials for a biography. 

This assumption, which no doubt is largely true, that an indi- 
vidual is a consistent entity, is the basis of various character 
delineating processes including what is known as graphology. 
The process, by whatever method followed, consists of drawing 
inferences from observed or known data as verified by experi- 
ence, by practice, and by a practical knowledge of human nature. 


The trained and experienced phrenologist, physiognomist, and 
[435] 
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even the astrologer and the numerologist when the subject is in 
sight, makes certain shrewd inferences that are sometimes 
startling in their accuracy. When however these delineators 
put down in black ink on white paper the frail and unreliable 
basis for the so-called delineation or reading, the weakness of 
the pseudo-science is clearly revealed and it is seen that the 
‘‘reading’’ was of the whole man or more often the whole 
woman. The very books designed to teach and promote these 
semi-occult abilities are exposures of their weaknesses. 

Graphology.is one of these pseudo-sciences. It undertakes to 
determine the varied qualities and attributes of human per- 
sonality, and even of human character, from handwriting alone. 
If it could really do what it undertakes to do graphology would 
in many cases be of great assistance in determining the authen- 
ticity or the authorship of disputed handwriting. 

The subject is given a place in this book following the chapters 
on anonymous letters and pen printing because of its supposed 
connection with this study of handwriting identification. It is 
often incorrectly assumed that the student of handwriting who 
is not a graphologist either has not heard of the subject or has 
not given it the serious attention it deserves and that if under- 
stood it would be of great aid to the investigator of questioned 
documents. The scientific student of documents is of course 
bound to study the subject and test its claims and enlist its aid 
if it will assist in any way in discovering and showing the facts 
in a disputed document case. | 

It is of course a fact, well known to anyone who has had even 
limited experience in the matter, that certain things regarding 
an individual are shown with more or less clearness by hand- 
writing. Neatness and its opposite quality often are quite as 
clearly shown as they are by clothing or by personal appear- 
ance; fussiness and attention to trivial details and the opposite 
qualities can also no doubt be distinguished in some eases, and 
some other similar ordinary traits, as suggested in the preceding 
chapter. The extremes of forcefulness and of weakness are 
also shown in some degree. Education and culture are more 
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clearly indicated, as they would be by conversation, and 
illiteracy is shown with more certainty by the undeveloped and 
awkward character of the bare forms themselves. In instances 
handwriting also shows to some extent the presence or the lack 
of artistic ability but this is a result, like many others, greatly 
modified by good or by poor teaching and other unknown outside 
influences.* 

Handwriting may also show what a man’s occupation is; it 
may indicate, in America at least, about when a writer was 
born; it may clearly show one’s nationality, and sometimes it 
quite clearly indicates sex. Most of these various inferences 
grow out of a knowledge of the history of handwriting gen- 
erally and a careful study of its usual development by the indi- 
vidual. Certain correct inferences are based in large measure 
upon a knowledge of the development of handwriting forms and 
special and distinctive systems in this country. It is surprising 


1 The subject of graphology can hardly 
escape serious criticism as long as its 
advocates attempt to do too much, and 
its authors put into the books on the 
subject such silly stuff as is found in 
them. It would be much better if those 
who practice graphology did not attempt 
to find in handwriting indications of 
*‘disturbances in the functions of the 
bowels’’, or ‘‘altruism restricted to 
family’’, or ‘‘love of} animals’’, or 
“‘sterility either in the male or female’’. 
The following quotations show to what 
lengths graphologists will go: 

‘<The sweep of the pen to the left is 
the graphic sign for defensiveness, and, 
when the stroke describes the segment of 
a cirele, and sweeps in that direction, 
protectiveness and the love of the young 
or animals is surely indicated thereby.’’ 
—Richard Dimsdale Stocker, in The 
Language of Handwriting, p. 93 (1901). 

‘‘Briefly, then, I have noticed that a 
love of athletics is indicated by the 
small letters p, y, and g, having an 
abnormally long down-stroke commencing 
on a level with the other part of the 
letter. In cases where sterility, 
either in male or female, seemed indi- 
eated by lack of family in married life, 
I have frequently noticed an extreme lack 


of liaison between the letters of a word.’’ 
—J. Harrington Keene, (‘‘Grapho’’) in 
The Mystery of Handwriting, p. 17 
(1896). 

From a table of General and Particular 
Graphologic Signs: ‘‘ Words whose letters 
are not near together although they may 
be connected,—a person easy of access. 
Capitals joined to the letter following,— 
altruism. Capitals joined to the letter 
following after making a loop,—altruism 
restricted to family or to coterie. Small 
m and n in form of the u,—natural 
benevolence. Dots placed very high,— 
religious spirit. Capital M the first 
stroke lower then the second,—envious 
pride.’’—John Holt Schooling, in Hand- 
writing and Expression (1892), a trans- 
lation of ‘‘l’Eeriture et le caractere’’, 
by M. Crepieux-Jamin, Paris. 

‘‘The left-handed bending on right- 
handed main strokes, seems—if placed at 
the upper part of the stroke—to show dis- 
turbances in the functions of the bowels; 
at the intermediate and lower part of the 
stroke, it is indicative of different kinds 
of diseases of the stomach. The latter 
form is seemingly of graver significance 
than the former.’’—Magdaline Kintzel- 
Thumm, in Psychology and Pathology of 
Handwriting, p. 137 (1905). 





438 QUESTIONED DOCUMENTS. 


to many to know that, even excluding all foreign born writers, 
America has living exponents of five different systems of 
handwriting. 

Numerous of the qualities of handwriting specified above 
have great interest and value to the student of questioned docu- 
ments but the patron of the graphologist would pay no money 
to be told these things. No columns in newspapers would be 
conducted under this heading and the ‘‘thrill seekers’? would 
not be attracted if the subject were kept within its legitimate 
field. Discredit and ridicule are brought upon the subject of 
graphology by the unfailing tendency of its advocates in their 
practice and their books to carry their deductions to a ridiculous 
extreme. 

In an apparent effort to show the intuitive or occult char- 
acter of graphology some of these performers boast that they 
have never made any technical study whatever of the subject of 
handwriting and know nothing of its development, its systems, 
its teaching, its tendencies, or its history. Their errors often 
clearly prove that their boast is undoubtedly true. 

As the result of long and careful investigation of the claims © 
of graphology and the work of graphologists, and a perusal of 
practically all the publications on the subject in English and of 
other works in translation, the definite conclusion is reached 
that this method of investigation, at least in its present state of 
development, is of little if any value as an aid in the discovery 
and proof of the facts in any kind of questioned document 
inquiry. Not only is this conclusion arrived at but it must be 
added that the methods and principles of graphology, if faith- 
fully followed, in many instances would undoubtedly lead to 
error. 

So many outside and often unknown, modifying elements and 
influences enter into the problem of determining from hand- 
writing alone the various attributes of human personality, and 
especially the important phases of human character, that it is 
impossible to determine to what extent the individual is respon- 
sible for the result. This varying effect of outside and unknown 
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influences is the fundamental defect in this method of human 
character or personality evaluation, as is also true of several 
other methods of character reading that have been thoroughly 
investigated by careful scientists and been found so completely 
unreliable. 

These varying influences make it dangerous to put reliance 
upon a system that depends upon qualities the causes of which 
are unknown. This statement is made with full appreciation 
of the empirical skill acquired by certain experienced exponents 
of the subject of graphology and also with some knowledge of 
their errors and limitations. In many instances it is not only 
possible but highly probable that the examiner, who apparently 
is surprisingly accurate, perhaps unconsciously and uncon- 
trollably attributes to the handwriting what the message itself 
reveals. | 

Writing is usually connected with a mental act and even one 
sentence, spoken or written, may give a hint of the mental or 
even spiritual stature of aman. It is claimed by the grapholo- 
gist that the language or message is not considered in a con- 
tinued writing but, as when spoken, it simply is impossible not to 
be influenced by it. Graphologists do not seem inclined to 
exclude it when they insist on complete letters for examination. 
One of their long reports would not be based on the writing in 
an account book." 


1What confiding patrons get for show that. The free flowing 


their money is shown by the following 
quotations from various graphology re- 
ports, with their graphic references to 
‘*nugnacious lines and angles’’, and 
‘‘warm, round strokes’’. Trusting pa- 
trons pay cold round dollars for this 
amazing insight into human nature: 
‘*Peculiar slant indicates that the 
writer was laboring under the force of 
strong emotion; I believe that emotion 
was love. But he is not suave, 
his letters connect with sharp angles too 
often for that. His personal 
reserve and caution show in the manner 
in which his small letters draw up close 
to one another. Aroused, he can 
pe ruthless, the exceedingly heavy strokes 


curves show his lively imagination and 
the size of the writing his organizing 
ability. There are several very 
strong hooks in the few words shown and 
they are unmistakable signs of a zest for 
ownership. The closed vowels 
and hooks make him a deep and canny 
man. Variation in the slant 
signifies a conflict between prudence and 
sympathy. Backhand script is 
usually that of people with keen sensibili- 
ties and deep sympathies. The 
secret of her success is shown in the 
pugnacious lines and angles. Her 
warm round strokes show an affectionate 
nature.’’ 
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It clearly appears, not by their admissions alone but from 
their practice, that the basic knowledge by which the cause and 
date of many writing characteristics can definitely be deter- 
mined, is not a part of the equipment of the usual performing 
graphologist. On the contrary, generally if not always, in this 
country at least, the graphologist attaches a definite character 
value to many of these particular qualities and characteristics 
which grew directly out of specific causes entirely outside of the 
individual. This fact that many handwriting qualities are due 
to these external causes makes them valueless as a basis for 
deductions regarding the writer. This is a lmitation that 
prevents graphology from being a real science. 

The teacher of handwriting, especially one who has taught 
adults, knows that with many writers the acquiring of a correct 
position of arm and hand in relation to the writing line and a 
proper method of holding the pen, and especially the developing 
of the correct combined operation of the arm and hand in con- 
nection with the fingers, entirely revolutionizes a handwriting. 

As with incorrect and peculiar speech learned in youth, many 
writers throughout life write a cramped, awkward hand that 
misrepresents them and in effect they are handwriting cripples 
because they were not properly taught in the beginning. Like 
faulty speech these bad habits may plague and handicap oue 
throughout life. If it were as easy to modify character as it is 
fundamentally to change a handwriting, especially in youth, the 
millennium would not be so long delayed. 

The variations in handwriting here referred to, that are 
affected by teaching and external causes, are not merely the 
qualities of penmanship from the standpoint of the penman or 
teacher of the form alone, but include the qualities of smooth- 
ness, continuity, roundness, angularity, legibility, proportions, 
harmony, grace, speed, pen pressure, alignment and size that 
are all noted and highly valued by the graphologist and are of 
course the fundamental qualities of handwriting. These varied 
qualities are not to be measured merely by conformity to, or 
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divergence from, the mere forms or outlines of a particular 
system of writing. | 

It is well known that those with the fullest scientific knowl- 
edge of the human brain put the least reliance upon what has 
been called the science of phrenology, which at one time was 
very popular and was then supposed to be firmly established as 
a proved science. Similarly, it also is no doubt true that a 
thorough study of handwriting, especially of its chronology, its 
history, the methods by which it is taught, and the causes by 
which it is modified, tends to weaken belief in what are described 
as the principles of present day graphology.* 

It is one thing through a thorough knowledge of the subject 
in all its various phases and history to discover and interpret 
the thousands of varying and fixed characteristics by which 
writing is identified and shown to be genuine or false, and an 
altogether different and a much more difficult and presumptuous 
thing to undertake to attach to each of these various character- 
istics a definite character value. 

In some foreign countries the word graphologist is correctly 
applied interchangeably to those who attempt to read character 
from handwriting and to those who are students of handwriting 
and investigate disputed documents and testify in court as 
experts as to the identity of handwriting, but in America and 
England a sharp distinction is drawn between the two classes. 
A graphologist rarely if ever testifies in court in America or 


‘‘The intellectual mariner’s compass, 


1‘‘This, however, is deserving of 
for all purposes alike, is the method of 


emphasis: that when the method of 


science is put in the first place, signifi- 
eant facts will be observed and looked 
for, arguments pro and con will be 
weighed, the dangers of prepossession 
will be realized. Not that this will 
always be done wisely and well, nor that 
error will necessarily be avoided; but 
that the steps that are taken, even 
though they be small and tentative and 
meandering, are more likely than by any 
other method to be in the right direc- 
tion. riph s 


science; none the less pilotage is an art. 
Many shores are imperfectly charted; 
there are reefs and shoals, storms and 
fogs, breakages in the machinery and 
lack of training in the crew. These are 
the dangers of the seas—and shipwrecks 
are not uncommon; but how much more 
imminent the dangers, and how almost 
impossible the traffic, without any com- 
pass or with a less reliable one!’’ 
Joseph Jastrow, The Psychology of 
Conviction, 1918. 
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England, and if one who does testify believes in the subject he 
usually conceals the fact. 

There are many devoted disciples of graphology throughout 
the world as there are of many other cults, isms and ologies. 
To some extent the science is true and ‘‘there is something in 
it’’, but the subject has not yet sufficiently proved itself to 
justify putting its findings into a court record. Journals 
devoted to the subject are published in Kurope and apparently 
it is most popular in Germany and France. 

Many books of widely varying quality have been written and 
are being written on the subject and in certain ways the study 
is interesting, especially in connection with the study of the 
psychology of human behavior. It is but fair to say that it 
should always be judged by its ablest exponents and not alone 
by the many ignorant pretenders whose palpable blunders make 
it ridiculous.’ 

It is possible that in Europe there are not so many external 
disturbing influences surrounding the development of hand- 
writing as in this country. If all pupils there and here were 
taught in just the same manner by teachers of equal ability and 
were surrounded by the same influences, and the same require- 
ments were made of them and each individual was then free to 
develop his writing as he pleased, then his writing might be a 
more reliable index of the individual. 

As practiced at least, this alleged science has no value in 
identifying the author of a writing, and its exaggerations and 
unjustified inferences are likely to lead to loose thinking and 


1A new basis for character analysis, 
or what is perhaps a revival of an old 
method, is called ‘‘numerology’’. The 
recent following astonishing announce- 
ment from a booth in one of New York’s 
largest hotels reads: 

‘Your character analyzed and inter- 
preted by The Science of Numbers eal- 
eulated from your full name at birth, 
your present signature, your birthday— 
month, date, year. Complete scientific 
analysis of your problems: Mental, 
Physical, Spiritual, by a member of the 


Numerology Alumni Association; Per- 
sonal Interviews; Individual Instruction 
in the Science of Numbers; Course for 
Teachers.’’ 

No doubt these occult performers could 
analyze and interpret the character of 
one who paid the fee who would furnish: 
Exact date of birth, exact weight, dis- 
tance that residence stands from the 
street, and how long it requires to walk 
to the nearest railroad station. There 
are people who will pay even for an 
analysis of this kind. 
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weakening credulity. When the reports of practicing grapholo- 
gists are more than mere generalities’ of wide application— 
which they usually are—they consist as a rule of positive infer- 
ences from ridiculously frail or misinterpreted data. This 
tendency toward exaggeration no doubt partly arises from the 
common tendency of devotees of various half-sciences and occult 
subjects to become partly self-hypnotized and self-deluded. 

It is quite apparent that their ability to criticise their own 
work with reason and common sense often becomes very 
seriously impaired. Many of their predictions also are ‘‘after 
the event’’, as when from handwriting alone they tell us without 
a smile that Shakespeare was a great writer and Napoleon a 
great fighter. 

Many of these devotees of various cults are no doubt intensely 
sincere. There actually are astrologers in this day who partly 
at least believe in astrology. There also are in all of these 
fields many out and out pretenders and fakirs who are exploiting 
and making money out of the trusting credulity of their fellow 
human beings, many of whom are in sorrow or in mental dis- 
tress, but who have the will to believe and the money to pay the 
soothsayers. 

The irrational human family sadly needs to be converted to a 
belief in the scientific method, that is, a willingness to follow 


1Character delineators of all kinds (19) Rashness, (20) Timidity, (21) 


would be restrained, their interminable 
and pointless ‘‘patter’’ would be partly 
eliminated, and their findings would be 
of more scientific value, or their errors 
would be more effectively exposed, if 
they were required in a ‘‘reading’’ sim- 
ply to mark with a percentage basis 
certain descriptive terms relating to 
personality. 

A greatly extended list could be pre- 
pared, but here are a few examples: 
(1) Stoicism, (2) Impulsiveness, (3) 
Self-control, (4) Sincerity, (5) Insin- 
eerity, (6) Egotism, (7) Pride, (8) 
Modesty, (9) Artistic Ability, (10) 
Idealism, (11) Practicality, (12) Ag- 
gressiveness, (13) Mildness, (14) Indus- 
try, (15) Generosity, (16) Business 
Ability, (17) Thriftiness, (18) Caution, 


Bravery, (22) Persistence, (23) Vacilla- 
tion, (24) Stubbornness, (25) Taciturn- 
ity, (26) Happy, (27) Reserved, (28) 
Accuracy, (29) Inaccuracy, (30) Frank- 
ness, (31) Secretiveness, (32) Loquacity, 
(33) Sociability, (34) Gossipy, (35) 
Tactful, (36) Bluntness, (37) Diplo- 
macy, (38) Ingenuity, (39) Optimism, 
(40) Pessimism, (41) Friendliness, (42) 
Persuasiveness, (43) Activity, (44) Slug- 
gishness, (45) Faithfulness, (46) 
Promptness, (47) Observing Ability, 
(48) Manual Skill, (49) Irritableness, 
(50) Procrastinating. 

The insincere ‘‘delineator’’ will of 
course refuse to make a definite report 
and will insist on putting vague thoughts 
into many, many words. 
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truth—ignoring all else—wherever it may lead. We are yet a 
long way from this goal and man generally is still far from 
being a rational being. 

A study of human beliefs leads one toward the conclusion 
that the human mind, in radio language, must be made up of 
‘‘totally shielded compartments’’ that have no connection with 
each other. What is thought to be logic, experiment, facts, and 
proof are employed to reach very different results. What we 
think of as rationality many times seems to be guided, if not 
actually controlled, by prepossessions and we seem, or rather 
others seem, to come to believe not what is true but what they 
want to believe. We are surprised when educated men hold silly 
beliefs and we are obliged to conclude that the silly belief comes 
out of one of these shielded compartments of the mind.? 

There are many of these shielded compartment beliefs, 
headed perhaps by astrology and certain not uncommon super- 
stitions some of which one hesitates to name and, strange to say, 
those who hold them are not ashamed of them but defend them 
with perhaps too much ardor and seek to win others to their be- 
liefs. When we learn of the strange beliefs of Ancient Egypt we 
wonder at them, but that same wondering apparatus sometimes 
seems to be sadly out of order when we consider some things 
not so old and nearer at hand. 

Tt seems to be possible to develop credulity until in certain 
fields at least it seriously impairs the reasoning faculty. This 
fact no doubt partly accounts for many of the varying opinions 


1‘*Tf one is not able to estimate wisely 
what is relevant to the interpretation of 
a given perplexing or doubtful issue, it 
avails little that arduous learning has 


first safely be more than a candidate for 
the office of interpreter. Only greater 
success than that of its rivals in elarify- 
ing dark spots, untying hard knots, 


built up a large stock of concepts. For reconciling discrepancies, can elect it or 
learning is not wisdom; information prove it a valid idea .for the given 
does not gtarantee good judgment.  situation.’? How We Think, by John 
Memory may provide an antiseptic Dewey, Boston, 1910. 


refrigerator in which to store a stock of ‘‘The growth of education is an 


meanings. for future use, but judgment 
selects and adopts the one used in a 
given emergency—and without an emer- 
geney (some crisis, slight or great) 
there is no call for judgment. No con- 
ception, even if it is carefully and 
firmly established in the abstract, can at 


increase in the knowledge of measure. 
To use words familiar to logie and to 
science, it is a substitution of quantita- 
tive for qualitative judgments.’’ Oliver 
Wendell Holmes, Collected Legal Papers, 
1921. 
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of mankind that, by those who hold them, are supposed to be 
rational. The celebrated American physician, Dr. William J. 
Mayo, formerly president of the American Medical Association, 
and who now for many years has been head of the world-famous 
Mayo Clinic at Rochester, Minnesota, in a paper read at the 
Charter Day Convocation of the University of Minnesota, 
February 17, 1927, at Minneapolis, in discussing the subject, 
““The Place of the Senses in the Development of Science’’, 
refers to the effect upon the mind of devotion to certain kinds 
of inquiries and investigations. He did not specifically refer to 
the subject, but his words directly apply to the study of 
graphology. Dr. Mayo says: 

i as a side line, investigation of the occult carries 
distinct danger to integrity of thought. It loosens the mind 
from the moorings of fact, gives predominance to the lesser 
senses, and creates emotional disturbances which resemble the 
instinctive fear reactions of primitive man and the lower 
animals. . . . J have known a number of men of great 
promise in medicine who in the springtime of their lives became 
interested in a cult . . . which led them to unproved or 
unprovable hypotheses, blind alleys of belief. As a result, they 
lost their keen perception of fact and made little progress in 
their profession.”’ . 

To lose keen perception of fact and to be led away into blind 
alleys of belief is certainly a disaster in the intellectual life * and 


1 The specialist of every class is con- 
stantly tempted to do more or attempt to 
do more than he is abie to do and thus 
become a kind of fakir. Many succumb 
to the temptation and bring discredit 
upon themselves and upon their specialty 
by the effort to reach conclusions by 
other than scientific methods. Those who 
dabble in graphology seem especially 
inclined toward reliance upon inspiration 
and occult power. The competent Mr. 
Keene, in ‘‘The Mystery of Handwrit- 
ing’’, is led to say: ‘‘This insight, this 
seer faculty, is not so rare as might be 
supposed, and under proper and control- 
ling restrictions is, I am confident, one 


of the highest qualities of which the soul 
is capable. It is the supreme manifesta- 
tion of intelligence, and perceives clearly 
a flash of the Eternal Truth. Through 
the everyday senses we see as through a 
glass darkly, but this trained and 
developed intuition gives times of illu- 
mination both precious and exalting.’’ 

The scientific man will continue to 
**see as through a glass darkly’’, by the 
use of his reason, and his senses, or run 
the risk of getting into that condition 
of mind in which he is unable to realize 
how ridiculous he appears to those who 
are entirely sane. 
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this description certainly fits many credulous believers who 
seem to have lost control of certain phases of reasoning. They 
do indeed become loosened from moorings of fact and finally 
seem to reach a condition of mind which permits them to swallow 
strange tales. The books and the practice of graphologists often 
indicate that they reach this credulous state of mind when one 
is inclined to pity rather than to censure. 

Since the days of those canny old soothsayers up in the hills 
of ancient Greece who sometimes, it is said, ‘‘laughed in their 
sleeves’’ but who no doubt deceived themselves to some extent 
as well as their credulous patrons, the composite character of 
human personality with its reaches up and down, its inheritances 
of the past and its gropings into the future, has been of great 
aid to the dealer in all kinds of occult goods. He tells to the 
hearer in hoarse whispers his ‘‘innermost thought’’, in many 
cases perhaps neither one fully realizing that these innermost 
mysteries are not in one individual alone but in thousands whose 
trails all lead back into the unknown and whose hopes and 
ambitions Jead out into another unknown. These various 
shrewd performers act on the correct presumption that life is a 
succession of resistances against tendencies; a pageant of unful- 
filled hopes; a series of disappointments; a disconnected memory 
of joys, of failures, of achievements, and of tragedies.? 


1“*Morrow’s Almanack’’ for 1928, by 
Burton Rascoe, gives each month a char- 
acter reading of those who are born un- 
der each of the Signs of the Zodiac. 
Those who contemplate taking up for- 
tune telling by any system will find 
valuable suggestions in this book. A few 
of the ‘‘readings’’? from the horoscopes 
east by this author are quoted below in 
somewhat condensed form: 

The sign of Aquarius, which is of the 
airy element, extends from January 20 
to February 18, inclusive. Aquarians are 
nice, refined, sweet-tempered people... . 
They make good friends and lovers when 
they are of the highest type and yet they 
are unbearable to have around when they 
are of the lower type. 

People who are born under this sign 
(Pisces) should have capable wives or 


husbands, who understand them, to make 
allowance for their failings and to keep 
them from going to the dogs. 

People born under Aries, March 21 to 
April 20, which is the fiery element, see 
red quickly. Aries people go 
in for psychoanalysis, the Abrams treat- 
ment, vegetarianism, astrology, fasting, 
fifteen-minutes-a-day education, radio set- 
ting-up exercises, violet ray treatments, 
electric belts and rejuvenation tonics. 
More bottles of hair restorer are sold to 
males born under the sign of Aries every 
year than to males born under any other 
three signs. Women born under Aries 
are the chief patrons of the face-lifting 
doctors and. beauty parlors. 

People born under the sign of Gemini, 
May 21 to June 20, are the kind of 
people that make you mad every time 
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These various cults appeal with special force to the troubled 
division of the human family; those disappointed in love, the 
bereaved, the soul-sick, and the discouraged half-failures who 
need and who are looking for some outside secret key or formula 
that will help them. When the trouble is only mental a forceful, 
encouraging mental treatment, following any cult or formula, 
may bring some relief. This is the service that is the basis for 
what may be surprising success for which the particular formula 
followed is given all the credit. | 

The persistence of numerous phases of all this soothsaying, 
divination, and fortune-telling business, even down into what 
we think of as a scientific age, is a curious phenomenon. Divina- 
tion was one of the earliest arts, and astrology and numerous 
other ‘‘cults’’ have a long history. Much of this work is a gross 
imposition upon the ignorant and superstitious but to some 
extent, as stated, the performers themselves are also deluded 
victims. 

An insincere commercial spirit unfortunately creeps inte these 
so-called palm, face, head, star, and handwriting ‘‘readings”’ 
because it is necessary for future business that at least indirectly 
they be somewhat complimentary. The successful character 
delineator often is a real expert in concealed flattery if in 
nothing else. Louis Sherwin, a book reviewer, says in a review 
of a group of recent books on subjects similar to graphology, 
one on astrology, ‘‘It is all nice and vague and nebulous and 
spiritual.’’ It is quite certain to be vague, and if it is suffi- 


you think of them—they know so little 
and yet get along so well. They 
are good at telling stories, making puns, 
sleight-of-hand, remembering tunes, chas- 
ing ambulances, stacking the cards, 
trading on the Stock Exchange, making 
after-dinner speeches, bribery, writing 
editorials, and imitating the mocking 
bird. 

The influence of Sagittarius extends 
from November 22 to December 20, in- 
clusive. . If Sagittarians are 
the right sort of Sagittarians they are 
kind, merciful, just and honest. If they 
are the wrong sort they are hypocritical, 
boastful, self-assertive and sycophantic. 


They are inclined to be irritable espe- 
cially when their digestions are bad or 
they need to go to the dentist. 

The influence of Capricorn extends 
from December 21 to January 10, inclu- 
sive. There are three general types of 
Capricornians; the good, the average and 
the bad. The good sort are patient, 
reserved, economical, capable and ambi- 
tious. The average want to get ahead, 
but they are suspicious and self-centered 
and very likely to blame their failures 
on every one and everything except them- 
selves. The bad Capricornians are greedy, 
sallow-faced, gloomy, surly and deceitful. 
William Morrow & Co., New York, 1928. 
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ciently so it often will fit a set of thoughts and experiences 
already in the mind of the credulous hearer. 

When the graphologist looks at our writing, or the palmist 
holds our hand, he tells us that there are many impulses that 
fortunately we have resisted; that we often have thoughts 
almost too high for expression; that we have certain natural 
antipathies; that certain personalities attract us at once; that 
we could do certain greater things that we shrink from attempt- 
ing if we only would make the effort; that we sometimes have 
an urgent desire to be all alone; that at other times we must see 
people; that our temper is all the time lying in wait and trying 
to get us into trouble; that we have unrealized ambitions, etc., 
etc., and so on to the end of the appointment and the payment 
of the fee. And so the oracle goes on,—but the message has no 
value for the student of questioned documents. It is highly 
important that he should not in any degree lose his ‘‘keen per- 
ception of fact’’. 


Col Ae BR xX XV. 
INK AND QUESTIONED DOCUMENTS.1 


Fortunately many disputed document questions relating to 
ink can be answered in a positive manner and illustrated and 
explained so that the answer is not a mere opinion but evidence 
of the most convincing character. 

It should be known, however, that this particular phase of 
questioned document investigation, perhaps more than any 
other, also offers an opportunity to the charlatan and the pre- 
tender. Among the great variety of questions on the subject of 
ink there are many that no competent and honest man will 
attempt to answer with sufficient definiteness or certainty to 
make the answer of value as evidence. This phase of the sub- 
ject is plainly discussed in detail in the last part of this chapter. 

One of the most frequent and most important questions 
regarding ink is whether it is like or different in kind from ink 
on other parts of the same document or on other documents. 
This is a question that many times admits of the most positive 
and convincing answer. A second question of the same class is 
whether two writings made with the same kind of ink were made 
with the identical ink, or with inks of different qualities or in 
different conditions. 

A third question is whether documents of different dates or a 
succession of differently dated book entries show the natural 
variation in ink writing, or whether the conditions point to one 
continuous writing at one time under identical conditions. The 

1 That portion of this chapter relating India, Vol. VII, No. 6. This India pub- 
to the recording of ink colors and the lication of the article came about 
description and use of the Color Micro- through the co-operation of Mr. F. 
scope in the investigation of disputed Brewester, for many years the efficient 
documents was first printed in the Government Handwriting Expert of 
Chicago Legal News, Vol. XI, No. 23 India, now in private practice as a 
(January 1908), and afterwards re- Questioned Document Expert at Calcutta, 
printed in the Criminal Law Journal of 
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fourth inquiry, in some ways the most important of all, is 
whether an ink is as old as it purports to be. 

In a discussion of the subject of ink in its relation to ques- 
tioned documents it is desirable to consider briefly the char- 
acteristics, qualities, and differences in the inks in common use. 
Many different kinds of inks are known and made, but the three 
classes of black ink now used almost exclusively in this country 
for ordinary writings are iron-nutgall ink or so-called writing 
fluid, logwood ink, and nigrosine ink. 

Although on paper they may look alike, these three inks differ 

fundamentally and even in the form of fine written lines one 
cannot be mistaken for either of the other two when properly 
tested. The downfall of the forger is often due to the fact that 
he did not know that black inks are not all alike. Identity in 
inks may of course also be valuable proof that a writing is 
genuine or that a contention regarding it is true.’ 
_ Of these three classes, the iron-nutgall ink is the most used 
and in fact has nearly supplanted all other inks for writings of 
importance. Its use for general business purposes is almost 
universal and it is used almost exclusively in important books 
of record. 

It seems to be well established that this ink in its present form 
was first made commercially by Stephens in 1834, In effect at 
least it was a new invention, or discovery. It differs from 
similar ink used before that time in that it is a true chemical 
solution as distinguished from a similar combination of ingredi- 


1In order to ascertain the proportions 
of the black inks in common use in 1910 
chemical tests were made of the ink on 
one hundred business envelopes contain- 
ing printed cards of business houses with 
the following results: Iron-nutgall 83; 
Logwood 10; Black Nigrosine 6; Blue 
Nigrosine 1. 

One hundred envelopes from _ indi- 
viduals containing no printed business 
eard, mostly mailed from small towns, 
showed by chemical test the following 
kinds and proportions of ink: 

Logwood 45; Iron-nutgall 30; Black 


Nigrosine 22; Blue Nigrosine 3. 

Taken together these tests showed the 
following averages: Iron-nutgall 56% 
per cent, Logwood 27% per cent, Black 
Nigrosine 14 per cent, Blue Nigrosine 
2 per cent. The number of writers 
using logwood ink was surprisingly large, 
and, as will be observed, more than 
20 per cent of the second class writers 
used nigrosine. 

Similar tests were made in 1927 with 
the result that there seemed to be less 
nigrosine and logwood ink in use than 
in 1910, but more aniline blue ink. 
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ents with a considerable part of the coloring matter held in 
suspension. | 

Because of its extreme fluidity, due to the fact that it is a 
chemical solution, this ink penetrates the fiber of the paper, 
where it blackens and thus actually makes its record partly in 
the body of the paper itself instead of simply on the surface, as 
is the case with inks that are not true solutions. 

As is well known, these iron-nutgall fluids are not immediately 
black when used. The pure chemical solution of these ink 
ingredients is not black and a temporary blue color is added 
which makes the ink legible until, by oxidation, the sulphate of 
iron and gallic acid turn black and the permanent and final color 
of the ink is formed, consisting of what is chemically described 
as black tannate and gallate of iron. This lack of initial black- 
ness is a defect in fluid inks that the most skilful chemists have 
not yet been able to remedy. 

Other objections to this ink are that the acid it contains in 
order to keep the iron in chemical solution corrodes steel pens, 
and also that writing done with it is readily removed by the 
application of simple chemicals, thus rendering it easy fraudu- 
lently to change documents written with it. The characteristics 
of this ink that have made it popular are its excellent flowing 
quality, its ultimate blackness and permanent color imbedded 
in the paper fiber, and especially its excellent keeping qualities 
before being used. 

Logwood ink of the potassium chromate type is said to have 
been first produced commercially in 1848. This ink is a satu- 
rated solution of logwood to which a very small quantity of 
potassium chromate is added, thus forming a purple-black fluid 
which turns slightly darker on the paper. Logwood extract is 
sometimes combined with other ingredients to make other kinds 
of inks that are, however, but little used. 

Nigrosine ink is made by dissolving in water a coal-tar 
product called nigrosine, which makes a blue-black, or purple- 
black, ink that flows freely but does not turn darker on the paper 
like iron-nutgall ink and is easily smudged or affected by damp- 


452 


QUESTIONED DOCUMENTS. 


ness or all washed away, even after it has been on the paper an 
indefinite length of time. Nigrosine was first produced com- 
mercially in 1867, and writing with ink of this class dated before 
that time is either fraudulent or incorrectly dated. 

The various kinds of ink in use each have desirable qualities. 
All carbon inks, and inks of the India class, not heretofore 
described, are exceedingly permanent and very black and can- 
not be removed by chemicals, but, being too thick and heavy to 
flow freely, are undesirable for ordinary writing and are but 
little used except by draftsmen and artists. 

Logwood ink is inexpensive, does not corrode steel pens, will 
not wash off the paper even when fresh, flows freely, and 
writing is nearly black when first written, but it does not keep 
well... 

Nigrosine ink does not. corrode steel pens, is nearly black 
when first used and it flows freely, but it never reaches the deep 
black color of good iron-nutgall ink and, as already stated, is 
easily affected by water or dampness at any time, and records 
may be entirely destroyed by accidental wetting. 

The composition of inks in writings on paper is determined 
by the application of various chemical reagents which produce 
characteristic color reactions or other changes in the ink. These 
reactions of different classes of inks are well known. By this 
simple test the question is answered whether or not two inks 
belong to the same class." 


1 An important paper on ink testing, 
‘¢English Inks, Their Composition and 
Differentiation in Handwriting’’, was 
printed in The Analyst, 33, 80-5 London, 
1908, and is by C. Ainsworth Mitchell, 
one of the authors of the English book, 
‘‘Inks, Their Composition and Manu- 
facture’’, London, 1904. On the ques- 
tion of qualities of various inks Mr. 
Mitchell finds: ‘‘In spite of probable 
similarity in methods of preparation 
there are wide variations, the total solids 
varying from 1.89 to 7.94 per cent, ash 
from 0.42 to 2.52 per cent, and iron 
in iron gall inks from 0.18 to 1.09 per 
cent.’’” 


The reagents most useful, according 
to Mr. Mitchell, are : (1) Hydrochloric 
acid (5 per cent), (2) oxalie acid (5 per 
cent), (38) stannous chloride (10 per 
cent), (4) nascent hydrogen (50 per 
cent HCl with zine), (5) bromine (satur- 
ated aqueous solution), (6) bleaching 
powder (saturated solution), (7) titan- 
ous chloride (the impure commercial 
solution), (8) potassium ferrocyanide (5 
per cent containing 1 per cent HCl). 
Numbers (1) and (2) act mainly upon 
the iron tannate, and leave the pro- 
visional coloring matter; (3) and (4) 
bleach the iron tannate and reduce the 
provisional pigment, changing its color; 


453 


INK AND* QUESTIONED DOCUMENTS. 


The ingredients of an ink as deposited on the paper in ordi- 
nary writing are not sufficient in quantity to permit a quantita- 
tive chemical analysis, but the tests by reagents are conclusive 
within certain limits. If two inks give distinctly different 
reactions in response to the same test, this indicates conclu- 
sively that the inks are not the same, although it cannot be 
definitely shown what all the ingredients of the inks actually are. 

If the inks of two writings give the same response under 
several different reagents this shows that they belong to the 
same class even though it cannot thus be shown that they are 
necessarily identical in proportions of ingredients. 

The two most useful reagents are chemically pure hydro- 
chlorie acid and oxalic acid in five to fifteen per cent solutions. 
These reagents are easily obtained and only a small quantity 
is necessary. Logwood ink and iron-nutgall ink are conclu- 
sively differentiated by the hydrochloric test. Under this 
reagent iron-nutgall ink gives an immediate distinct blue or blue- 
green reaction, and with the same reagent logwood ink gives a 
distinct red, or purple-red, reaction, the results being so dis- 
tinetively different that they are unmistakable. 

Inks containing iron are also distinguished by the application 
of ferrocyanide of potash which, when applied to these inks, 


instantly produces a characteristic bright blue reaction. 


(5) and (6) may act on both pigments, 
causing superficial bleaching; number 
(7) is a powerful reducing agent towards 
both pigments, and number (8) acts 
mainly upon the iron liberated from the 
iron tannate. 

It would appear from certain discus- 
sions of this matter of ink testing in 
foreign periodicals that there is much 
greater variety in inks of the same 
class than in this country. No competent 
American ink chemist would undertake 
to do with American inks what, for ex- 
ample, Mr. Mitchell seems to have done 
with English inks. Chemist Kynast in 
* the article referred to above voices the 
best American judgment on the matter 
when he says: ‘‘Ink manufacturers 
themselves would be unable to say, with 


Care 


certainty, whether a certain writing is 
written in an ink of their make.’’ 

An excellent article on the testing of 
inks, ‘‘Zur Methode der Chemischen Un- 
tersuchung von Tintenschrift’’, appeared 
in the September, 1908 (Band I, Nr. 3) 
of Archiv Gerichtliche Schriftuntersuch- 
ungen und verwandte Gebiete, a maga- 
zine ably edited by Dr. George Meyer 
and Dr. Hans Schneickert of Berlin, and 
devoted to the discussion of subjects 
relating to questioned documents. The 
contribution on the subject of ink is 
by Richard Kynast, Chief Chemist of 
Edward Beyer’s great Ink Works at 
Chemnitz, Germany, and is a condensed, 
clear statement of the leading facts on 
the subject with directions for making 
tests. 
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should be taken to be sure that this reaction is from the ink and 
not from the paper. 

Oxalic acid applied to iron-nutgall inks or logwood inks to 
some extent bleaches or changes them at once or removes them 
entirely, but this reagent has but little if any effect on nigrosine 
ink except to make its color somewhat brighter temporarily. 
By this test alone nigrosine ink is conclusively differentiated 
from logwood inks and iron inks. Iron-nutgall ink and logwood 
ink are also differentiated from nigrosine ink by applying water 
or alcohol. 

Nigrosine ink, being merely a stain obtained from nigrosine 
dissolved in water, is easily dissolved again on the paper and 
the color runs, or spreads out, or is entirely removed when any 
fluid is applied to it. Logwood ink is not affected even if water 
is applied to fresh writing and iron inks are not thus affected 
after writing has been on the paper a few days. 

Nigrosine ink is distin- 
guished from carbon ink by 
the application of a bleach- 
ing agent, such as the 
ordinary ink eradicator, 
which bleaches nigrosine 
ink at once but does not 
affect carbon ink. There is 
no known bleaching agent 
that will bleach carbon ink. 

Nigrosine ink often can be 
quite positively identified as 
such by a microscopic ex- 
amination. Ink lines made 
with this ink have peculiar, 
dark, microscopic extreme 
edges, like a very narrow 
black border and this ink 
also sometimes shows a 


Fig. 224—Nigrosine Ink Showing Dark 
Microscopic Edges. Enlarged 21 x. 
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peculiar metallic luster and also a distinct secondary color when 
observed at a certain angle of light. 

Iron-nutgall ink cannot usually be differentiated from logwood 
ink by ordinary visual or microscopic examination after both 
inks have reached their full depth of color, and some nigrosine 
inks cannot be so identified. One who assumes to be able to 
recognize all the various kinds of ink by a visual, or even by a 
microscopic examination, is either uninformed on the subject 
or pretends to do what cannot be done. 

The second question regarding ink, that is, distinguishing 
from each other inks of the same class, is usually more difficult 
than the first. At the outset it should be understood that the 
writing fluids in general use, as made by different manufac- 
turers, cannot actually be identified and distinguished from 
each other by name after the ink has matured on the paper, 
although it may be possible to show clearly that the inks on 
several documents, or on different parts of the same document, 
are of a different quality or were in decidedly different con- 
ditions when the writing was done. 

These fluid inks are composed of certain proportions of iron 
and nutgall chemical solutions, with a very small addition of 
gum, and a small amount of carbolic acid or some other pre- 
serving agent, and an aniline blue temporary color. The quite 
distinct differences between them in quality, as produced by 
different manufacturers, are due to the methods of compounding 
and the care, skill and uniformity with which they are made. 
The slight differences in proportions cannot be determined 
accurately from the small amount deposited on paper in actual 
writing. 

Some inks, generally speaking, may be very superior to others 
in strength, in uniformity, in cleanliness, but with a compara- 
tively small amount of writing in question it is almost certainly 
an unwarranted assumption to say positively that a writing was 
produced with a certain American fluid ink made by a particular 
manufacturer. 

The English inks, Stephens’s and Arnold’s, which have been 
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much used in this country, formerly were made with indigo as 
the temporary color. These inks had, and still have when made 
with indigo, a distinct greenish tint before maturity or under the 
hydrochloric test, and while they could not as formerly made 
ordinarily be distinguished from each other, they could be dis- 
tinguished from fresh American inks of the same class. Some 
of this foreign ink is now colored with aniline blue and cannot 
be distinguished from American inks. 

While a chemical test is the most conclusive method of differ- 
entiating two inks which are actually different in kind, it is the 
most ineffective method of distinguishing from each other two 
inks of the same class. A chemical test of two inks, not identical 
but of the same class, tends to show they are the same for the 
reason that the chemical reactions would be substantially alike. 

Two inks of the same class and containing the same chemical 
ingredients may unmistakably differ from each other as they 
appear in the form of writing on paper. The most common 
cause of this difference in appearance is the amount of water 
present, or the thickness or thinness of the ink. This difference 
may be caused simply by the fact that the ink has had more solid 
matter in it from the beginning, or water may have disappeared 
by evaporation, or, in some instances, may have been added in 
excess by the user.’ 

Ink lines on paper with different inks of the same class can 
often positively be distinguished from each other. They may 
differ: 

(1) In depth or strength of color, (2) in range of color or 
contrast between various parts, (3) by variation in tint of the 
ink as a whole due to chemical changes after the inks are com- 


1 Under the conditions of humidity in 
the city of New York during July, ink 
in an open vessel evaporates at the rate 
of from one to two per cent a day. 
Evaporation is much more rapid in win- 
ter. This change in fluidity materially 
affects the condition of the ink as it 
appears upon paper, and also makes it 
difficult to match exactly the condition 
of an ink written at some previous time, 
unless it is known whether the ink was 


entirely fresh. The prevailing practice in 
business of keeping ink in open ink wells 
necessarily has much to do with its 
changing conditions. Where ink is to 
be used on important documents, it should 
be kept in a well-corked and well-filled 
bottle, under which condition it will re- 
main uniform for a comparatively long 
period of time, especially if kept out of 
the light. 


INK AND QUESTIONED DOCUMENTS. 457 


pounded, (4) in secondary color by oblique reflected light, (5) in 
margin of the stroke, whether clearcut and smooth, or feathered, 
(6) in penetration or degree the ink is absorbed into, or shows 
through, the paper, (7) in color of blotted strokes or smeared 
portions, (8) in amount of sediment, or precipitate, shown in 
thin or blotted strokes, (9) in gloss or sheen. Some of these 
conditions are somewhat related, but a careful detailed exam- 
ination under these nine heads sometimes will show differences 
that are unmistakable. 

Depth and range of color should be compared by examination 
of the writing as a whole and then by comparing with each other 
the lightest, the medium, and the darkest portions in the two 
writings. It can often be shown that one of two inks, of the same 
general tint, has a much greater range of color, or depth of 
color, either in the direction of lightness or of darkness, a differ- 
ence which is due to a slight difference in the consistency, or 
fluidity, of the two inks. 

Two inks may be the same in appearance except that one is , 
never at any place of as deep a color as the other, and one may 
show delicate tints on thin films of ink, especially on beginning 
strokes or tips of strokes, that cannot be found in the other ink 
at any place. Although these differences may be of a delicate 
character, they often amount to conclusive proof if presented in 
an effective manner under proper conditions of time, place, and 
light. 

The iron-nutgall inks are intended to be true solutions, that 
is, without precipitate or suspended matter, but they often show 
marked differences in this regard depending upon the skill with 
which they were made, their age, and especially upon the kind 
of vessel in which they have been kept. 

By oxidation before use a fluid ink may develop a very per- 
ceptible sediment in the form of thousands of dark particles 
which are plainly shown in every thin ink line made with it as 
seen on the background of the light tint. Sediment may be dust 
that has fallen into the ink and become mixed with it, but usually 
comes from the ink itself. The presence or absence of sediment 
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is easily shown with the microscope on the thin lines under 
comparatively low magnification. 

The great variation and range of color of ordinary iron- 
nutgall inks are partly due to the fact that the color of the ink 
gradually changes in the bottle from a bright blue to a green and 
then to a greenish yellow, these changes being governed by the 
method of compounding, the original proportions of ingredients, 
and the conditions under which the ink is kept. 

In perpetrating a fraud by addition or substitution of matter 
it is always difficult exactly to match the color of a previous © 
writing. It is not the simple operation of finding a bottle with 
a similar label, even if it is positively known that the ink is the 
same kind as that to be matched. 

As we have seen, ordinary writing fluid is colored, or given its 
initial blue color, by the addition of aniline blue and ink of this 
kind does not remain indefinitely the same color before being 
used. Fresh ink will usually differ distinetly in initial color 
from ink that is a year or two years old, and in three to five 
years it may change in the bottle so that fresh writing written 
with it looks like an entirely different ink. 

An ink examination should first be made with the naked eye 
in good daylight, then with color-corrected hand magnifiers and 
finally with the color, or comparison, microscope. A thorough 
examination and comparison of two ink writings sometimes 
require, as already suggested, that careful chemical tests be 
made. 

All chemical tests on a questioned document should be deli- 
eately and carefully made and the exact location, nature and the 
results of the tests should be recorded at the time. If proper 
methods are employed chemical reagents can be applied so that 
the documents are, not only not injured, defaced nor obliterated, 
but in a manner that without the microscope do not. show that 
any tests have been made. 

The reagents should be applied with finely pointed instru- 
ments made from quill or wood. When the test is made a micro- 
scope with low power objective, or magnifying glass. mounted 
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on a stand, should 
be focused on the 
spot to be tested so 
that a very small 
quantity of the 
reagent can ac- 
eurately be applied 
to an unimportant 
and inconspicuous 
part of a pen 
stroke. An area 
not larger than the 
size of a small pin- 
head should be 
covered, and a second application may be made to the same spot 
if necessary until a definite color reaction is clearly shown. 

A clean white blotter should be applied at the conclusion of 
the test and, unless the ink is nigrosine, it is usually advisable to 
apply a small quantity of clean water several times to the por- 
tion tested, taking up the water each time by the immediate 
application of a clean blotter. If this is carefully done the 
chemical reagents can be almost entirely removed from the 
paper and no perceptible discoloration will follow. 

Tests should always be made in good daylight and the result 
should always be observed under proper magnification; and 
usually more than one portion should be tested. Especially in 
signature inquiries, even these very minute chemical tests should 
not be made on a document of the adverse party without definite 
consent. A chemical test made without consent may be miscon- 
strued, or may slightly change some writing characteristic. 

Clumsy ink tests are sometimes made that seriously deface a 
writing. Great blotches or stains are made by the unskilful 





Fig. 225.—Chemical Reagents for Ink Testing. 


-application of a large quantity of the reagent and considerable 


portions of the writing are sometimes entirely removed. It is 
hardly necessary to say that testing of this kind should not be 
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permitted even on documents belonging to the party making the 
tests. An example of this clumsy work is shown in Figure 172. 

The trail of the pretender is sometimes found on anonymous 
letters and other documents where numerous ink tests have been 
made with no purpose but to give to an examination a kind of 
scientific appearance. This is a particularly unfortunate exhibi- 
tion of shallow vanity when the unnecessary performance has 
actually defaced the document. 

In making a visual comparison of the ink of two writings a 
superficial or hasty examination may easily lead to a wrong 
conclusion. The exact tint of a small mass of any substance is 
not easily recognizable by the unaided eye, and, as already 
pointed out, ink colors should always be compared under proper 
magnification with a good simple, or compound, microscope. 

The color-corrected Hastings Triplet is an excellent glass for 
ink examinations. As it is difficult, if not impossible, for most 
observers to carry in the eve a tint or shade even for a very 
short space of time, two ink lines to be compared should always 
be observed at the same time. This is possible with the double 
objective comparison microscope, described hereafter, or with 
an ordinary microscope the same purpose can be accomplished if 
it is possible to bring the two lines close together into the same 
field. Examination and comparison should always be made in 
good daylight but not in direct sunlight. Colors cannot, as a 
rule, be accurately compared by artificial light although a blue 
*‘daylight’’ bulb is now supplied that is very superior to an 
ordinary light in examining colors. 

Care should always be taken not to decide hastily that two 
writings are with different inks when one has been blotted and 
the other not. <A blotted ink stroke looks very different from 
one made with the same ink and unblotted, although this does 
not always make it impossible to say that the writings were or 
were not actually made with different inks. 

It is usually possible to tell whether a blotter was applied by 
comparing the first and last portions of the shaded word, signa- 
ture, or line. The very last part of a blotted writing that was 
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shaded almost certainly will be lighter than the beginning part 
because ink is partly absorbed into ordinary paper in a few 
seconds, and more of the ink of the last part of continuous writ- 
ing will be taken up by the blotter than of the absorbed begin- 
ning portions. When the blotter is applied somewhat tardily 
only the heavily shaded portions may show its effect. This 
subject of the effect of the blotter on ink and of the blotter as the 
greatest enemy of good ink is further discussed and illustrated 
in Chapter XXXV. 

Blotted iron-nutgall ink shows yellow discoloration due to age 
much sooner than unblotted ink, it will fade and become illegible 
much sooner, and will retain its initial blue color much longer, 
as the darker colors do not develop because the real ink ingredi- 
ents have in large part been removed. A blotter should never be 
applied to important writing of any kind. 

The apparent color and age of ink are changed by the color, 
condition, and character of the paper upon which it is placed, 
and this point must be considered when the inks on different 
documents, written on different kinds and colors of paper, are 
compared. Writing on old yellow paper may at once look dis- 
tinctly aged and the appearance may almost wholly be due to 
the paper and not to the ink. An imitation of an old document 
may thus have an old appearance due almost entirely to the old 
paper used. 

If genuine old documents are compared with an imitation pur- 
porting to be old the difference in the actual condition of really 
old ink and fresh ink will usually be apparent at once. The ink 
lines on really old documents often have a characteristic cracked 
or crinkled appearance that is quite easily recognized. 

The depth of color in an ink line is necessarily also governed 
in a measure by the amount applied at any point or the thickness 
of the ink film. In any considerable quantity of writing, and 
usually in even a short signature, three distinctive depths of 
color can be found and compared; first, the very thinnest lines 
as at the beginning and ends of strokes; second, the average 
unshaded strokes; third, the shaded strokes or any portions 
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where there is a thick ink film, as at angles or loops where 
the wet ink from the pen has flowed back on the line just made. 

If the ink film is very thick it may be difficult to make an exact 
color reading of it. As colors approach black it becomes more 
difficult to differentiate them, so that the medium and the thinner 
portions of ink lines usually furnish a better basis for compar- 
ison of tints than the dense and darker portions. 

Black inks may be very nearly identical except that one may 
have a slight blue tinge, another a purple tinge, and others a 
yellow, green, or brown tinge. In inquiries regarding inter- 
lineations, or the continuity of writing, it often is very important 
to differentiate these various tints in inks, which often can be 
done in the most positive and conclusive manner if they are 
taken out into good daylight. 

This differentiation can also sometimes be made by means of 
photography. A photographic analysis of these slightly varying 
colors sometimes will show conclusively what may be but a very 
slight difference in tint in two inks. This is accomplished by 
measuring the comparative chemical effect of light of slightly 
different colors by means of the sensitized photographic plate. 

By the use of orthochromatic and panchromatic plates and 
appropriate light filters any desired photographie color com- 
parison or analysis can be made as shown in Figure 171 and 
described in footnote. Each particular case of comparison must 
first be studied in good daylight and worked out by itself with 
the microscope.* 

The third question regarding ink, that of continuity, is some- 
times of great importance and requires very careful considera- 
tion. The condition of the ink as it appears on suspected papers 
may be of distinct value as evidence showing whether two or 
more documents, purporting to have been written at different 
times, were not in fact all written at the same time or it may be 

1In Figure 171 is shown the result of It will be seen that nearly any color can 
the use of various filters and photogra- be intensified or partly or wholly elim- ~ 
phic films. Inks of various colors on pa- inated. These colors were taken from 
pers of various colors require the use of the beautiful plates under ‘‘spectrum’’ 


these color filters and special films if in the first edition of the Standard 
satisfactory photographs are to be made. Dictionary. 
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very important to show that there are two inks on one signature. 
The condition, uniformity and age of ink must also be care- 
fully considered in the examination of records, or book entries, 
which are suspected of having been written fraudulently at one 
time instead of having been entered in due course of business on 
the several dates they bear. 

The entries may show an unnatural uniformity when they 
purport to have been written on widely differing dates and 
necessarily under varying conditions, even when the same ink 
is admittedly used throughout. If numerous entries purporting » 
to be written at different times and on widely divergent dates all 
show exactly the same ink color and condition this may be a very 
suspicious circumstance. This question is more fully discussed 
in a subsequent chapter treating of additions and interlineations. 


The Age of Ink 


It is sometimes possible to show that an ink is not yet matured 
and that it is not as old as it purports to be. It is also possible 
to show in some instances that two writings, purporting to have 
been written at the same time and with the same ink, are not 
the same. 

Where a writing purports to have been written with a certain 
definite kind of ink it can sometimes be shown that it is not as 
old as it purports to be and alleged ancient documents sometimes 
show ink colors and conditions that demonstrate conclusively 
that they are not as old as their alleged dates would indicate. 
Disputed book entries and notations on checks, on check stubs, 
and on receipts, often show clearly that they were not written 
under the same conditions and at the same time as the accom- 
panying writing. 

In considering this fourth inquiry regarding ink, the question 
of its age, it becomes necessary, as suggested at the beginning 
of this chapter, to specify plainly what cannot be done and what 
cannot be shown. This caution is necessary because ink ques- 
tions furnish the favorite field for the pretender. There are 
performers who in a solemn way will claim to be able to do what 
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cannot be done and whose ‘‘judgments are unreliable in spite 
of the scientific appearance of the method’’ employed. 

After iron-nutgall ink, the ordinary business ink or so-called 
writing fluid, has been on the paper long enough to mature and 
reach its darkest color, it is impossible by any method to ascer- 
tain with much accuracy how old it is until it begins to show 
evidence of the yellow discoloration which ordinarily indicates 
that it has been on the paper more than from seven to ten years. 
To say that one writing with this ink is two years old and 
another four, and another five, judging from the ink alone, is an 
unwarranted assumption, although it may be very clear that 
not one of these inks is as old as another ink that has been on 
a paper many years. 

If iron-nutgall and logwood inks have been on the paper a long 
time they do not respond so quickly to chemical reagents as ink 
not so old, and it is claimed that comparative age may thus be 
determined. Definite statements as to comparative ages of 
writings based on these tests alone are unwarranted and should 
not be depended upon. 

There are those also who pretend to say how old a writing is 
by merely examining it with a hand magnifier or a microscope. 
This always is an exhibition either of ignorance or of dishonest 
presumption. The chemical tests to determine age also, as a 
rule, are a mere excuse to make a guess and furnish no reliable 
data upon which a definite opinion can be based as can easily be 
demonstrated by fair tests on documents of known age.’ 


1 Many proposed court tests are unfair 
and not parallel to the problem in hand, 
but the pretension of an incompetent or 
a dishonest witness who gives unwar- 
ranted testimony regarding the age of 
ink can be effectively exposed (see 1927 
case, In re Bromley, 219 N. Y.S. 701), by 
fair tests properly prepared and presented. 
Specially prepared and manufactured test 
documents may be as dishonest as the wit- 
ness who is thus being attacked, but suit- 
able specimens of ink written documents of 
known date are available in every court- 
house. Fortunately it is thus possible to 
show by tests on numerous documents 


whether or not the age of ink can be 
told. If the witness can do it the test 
gives him a fair opportunity to show 
that he can and enforces his testimony. 

If, for example, a witness is testifying 
that an ink may be two years old but 
is not five years old, or undertaking to 
answer a similar inquiry, a clerk of the 
court, or some official, should be asked to 
procure ten dated documents approxi- 
mately two years old and ten dated doeu- 
ments approximately five years old, or of 
appropriate dates, and cover the dates 
and number the documents one to twenty. 

The witness should in advance be asked 
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It is as important to know what questions regarding the age 
of ink cannot be answered as to know what questions can be 
answered. From the ink alone, either ordinary iron-gall ink or 
logwood ink, it is impossible to determine: 

(1) Whether an ink writing is one year old or two years old, 
or three years old or four years old, or two or four, or four or 
six, or five or eight, or eight or twelve years old. (2) That a 
writing is a few months old but not a year old. (3) Whether 
a writing is ten days old or thirty days old. (4) That one writ- 
ing may be ten or twelve years old but that it is not twenty years 
old. (5) That a writing that may be twenty years old is not 
thirty or forty years old. (6) Whether a nigrosine, India, or 
carbon ink is ten days, ten weeks, ten months, or ten years old. 
(7) Whether a colored ink—red, blue, or purple—is ten days, 


specifically to describe his method in 
detail and explain just how he has 
applied it to the disputed document. He 
then should be confronted with the 
twenty documents, which he has not 
before seen, and a statement in effect 
like that here given can be made for the 
record: . 

‘Fortunately it is possible for this 
witness to demonstrate whether or not it 
is possible for him to do what he is here 
undertaking to do. We have asked an 
official here to produce twenty documents 
of known date, with the dates covered, 
and we are going to ask the witness to 
apply to them the same method that he 
has applied to the document under in- 
vestigation. If he is giving accurate 
testimony he can demonstrate by this 
series of documents his ability to do what 
he claims to be able to do. After these 
documents are examined, if they are not 
satisfactory we will ask the official to 
get twenty more that are satisfactory. 
We will not ask for just one test but a 
sufficient number so that it will clearly 
appear whether the witness can tell the 
age of ink. I will now ask the witness 
to tell us the approximate age of the 
ink on Document No. 1.’’ 

The dishonest witness will avoid mak- 
ing any test whatever and will present a 
variety of excuses and reasons for not 
making a test. Additional documents 


« 


should be sent for and the effort to have 
the testing done should be patiently 
persisted in until, as in the Bromley case 
cited above, it clearly appears that the 
witness is not sincere and is deliberately 
avoiding an exposure of his inability to 
do what he pretends to be able to do. 

The honest but incompetent witness 
who thought perhaps that he could tell 
the approximate age of ink will, when 
properly tested, promptly admit his 
inability to do what he thought he could 
do. 

If the insincere witness asks for time 
he should be asked how long would be 
necessary, and if he says a few hours or 
a day, and the time can be given, 
the documents can be examined with 
a custodian present all the time, or 
a small piece of each document in some 
unimportant part can be irregularly cut 
off, if this is permissible, so it can be 
identified and later permanently re- 
attached. These pieces can each then be 
attached to separate sheets of paper 
numbered like the document from which 
the pieces are taken and given to the 
witness. 

The dishonest witness will again try to 
find some excuse for not doing what he 
knows he cannot do correctly, and the 
effect finally, as in the Bromley case 
cited, is a complete discrediting of the 
witness. 
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ten weeks, ten months, or ten years old. (8) That an ordinary 
pencil writing, or a colored or copying pencil writing, is not ten 
days, or ten weeks or ten months or ten years old. 

No matter who he is or where he comes from, a witness who 
undertakes to answer these questions should be cross-examined 
and tested as directed in the footnote. It is necessary to state 
thus definitely the limitations of the subject because the zeal and 
industry of advocates sometimes enable them to find those who 
pretend to do what cannot be done." 

Fortunately some ink questions can be answered. The pres- 
ence of a purple-blue ink, of the iron-gall class, almost black but 
not yet quite a neutral tint, on a deed dated 1727, but produced 
and put on record in 1926, was a highly suspicious circumstance. 
There is a difference between iron-gall ink writing less than a 
year old and the same kind of ink ten, twenty or thirty years old, 
and there is a difference between this ink only twenty-four or 
forty-eight hours old and a year old. The preliminary examina- 
tion of an ink often is so long deferred that the question as to 
its age cannot be effectively investigated and as time goes by 
it becomes more and more difficult to tell whether or not it is as 
old as it purports to be. 

In many eases other evidence on a document in connection with 
the ink, folds, crossed lines, erasures, and interlineations, may 
have important date significance. Two ink writings may be 
shown to have been written on two occasions because a different 
ink or a different pen was used. The above discussion of the 
age of ink, it should be understood, relates to the ink alone. 


1Dr. Dennstedt, the celebrated chemist, 
director of the State Chemical Labora- 
tory, at Hamburg, Germany, in his ex- 
cellent treatise on ‘‘The Proof of Forged 
Manuscripts, ete.’? (Der Nachweis von 
Schriftfalschungen usw.), says (p. 97): 

“‘The chemical examinations for the 
purpose of deciding the age of a manu- 
script according to our knowledge were 
first made use of by Sonnenschein. - Ac- 
cording to him the differences in time 
shown in responding to chemical applica- 
tions, as measured by the stop watch, 


would indicate different ages. It is true 
very old ink responds less rapidly than 
younger ink to chemical application. The 
conclusion regarding the age is only then 
allowable and even then only condition- 
ally if it is a question about the same 
ink. If the two inks are not identical 
any judgment is unreliable in spite of the 
scientific appearance of the method of 
using the stop watch. One must there- 
fore make use of this process very seldom 
and always with greatest care.’’ 
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Fortunately it is possible to answer definitely one inquiry of 
the most vital interest in connection with the age of ink, and 
that is whether it has completely oxidized and reached its 
final depth of color. In numerous eases in the old days it has 
been positively known that the ink on a disputed document, pur- 
porting to be many years of age, has matured or oxidized and 
‘turned black’’ after the paper was brought into court, but a 
statement to this effect based only on recollection was of little 
value as evidence unless a number of observers had all agreed 
that the ink changed color. Fora long time there has been great 
need of some means by which ink colors under the above con- 
ditions could be accurately matched and recorded. 

By recording the color as first seen, any observer with good 
eyesight can on second view answer the question whether an ink 
is still undergoing a change in color. This kind of an ink exam- 
ination often furnishes conclusive evidence that a document is 
not as old as it purports to be.’ 

In the natural course of events a fraudulent document is manu- 
factured only a short time before it is actually brought forward, 
and the conditions often require that such a paper be dated back 
many years. Fortunately the ink in most common use, iron- 
nutgall ink, goes through more change on the paper than any 
other ink and is most affected by lapse of time and these facts 
are of great importance in the investigation of a suspected 
document. 

It is important to know that the color of the ink on a suspected 
document, if it is promptly examined, may thus be the means of 
showing that the document is not genuine. If a writing of this 
kind purports to have been written long before and it can be 
shown that the ink has not yet reached its final depth of color, 


1‘*T have read your work on ‘Ques- fading and colour changes by time under 


tioned Documents’ and am impressed 
with the amount and value of original 
work it contains. I am also specially 
interested in your new application of 
my system of colour analysis for deter- 
mining the various types of ink and the 
age of writing. 

**Tt occurs to me that the rate of 


different conditions of storing and ex- 
posure may be represented by a system 
of curves, the co-ordinates being scales 
of colour units and times of observa- 
tion.’’ 
JosePpH W. LOovIBoND, 
Salisbury, England. 

May 6th, 1911. 
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and it actually goes through those changes that are character- 
istic of ink during the first months or year of its history, it is 
only necessary to prove this fact to invalidate the document. 

The fact that ordinary fluid ink changes color has naturally 
received attention in the examination of questioned documents 
purporting to be written long before, but until the changing 
color could be accurately recorded there was no practical means 
of making a permanent record of the tint and depth of color of 
the ink for subsequent comparison with itself." 

As stated above the important fact is that the iron-nutgall inks 
in common use reach their fullest intensity of blackness by a 
continuous process of oxidation, and this chemical action cannot 
be arrested to be resumed and completed at some remote period 
of time. The facts about the time required for these color 
changes are not generally understood. It is essential to know 
the rate of development and also when they are completed. 

Ordinary iron-nutgall inks of the present day, 1928, retain 
their blue color much longer than they did eighteen years ago 
when the first edition of this book appeared. This result is due 
to the fact that a greater quantity of the temporary blue color 
is put into the ink than formerly, a change that came about, it 
is said, through competition among manufacturers in an effort 
to make the ink easier to read when first used. 

Much foreign ink, Arnold’s and Stephens’s, was formerly used 
in this country. The temporary color in this ink was indigo and 


1Tt is well known that proper mixtures 
of the three colors, red, yellow and blue, 
in the form of pigments or printers’ 
colors will produce the three colors of 
the spectrum, green, orange and violet, 
and by changing the proportions of the 
colors first mentioned a great variety of 
tints and hues can be produced. The 
various colors of the spectrum can also 
be produced by the combination of the 
three—red, yellow and blue, as trans- 
mitted by colored glass. A colored glass, 
red for example, produces its color by 
absorption of the greater part of the 
other colors, so that only red is visible. 
It is a common error to suppose that a 


colored glass actually colors a beam of 
light. From the fact that colors by 
absorption are not simple, it becomes 
possible by the mixture of such lights 
to produce a marvelous number of tints 
by the use of graduated red, yellow and 
blue glasses. 

It seems to be very well established 
that the three primary colors of the 
spectrum are not red, yellow and blue, 
as has long been taught, but red, green 
and violet; but for the use of the artist 
who works in pigments, or for the mateh- 
ing of tints by colored lights produced 
by absorption, the practical colors are 
red, yellow and blue. 
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the ink was quite pale when first used but soon developed an 
intense and permanent black. Certain manufacturers, not the 
leading ones, first offered an American ink easier to read when 
first used and soon this temporary quality was more and more 
demanded which called for more of the temporary blue color. 
Some of the new ink was not as good as the old and with some 
manufacturers its final quality was sacrified to a considerable 
extent for a temporary requirement. 

The first steps in the darkening of iron-nutgall inks are much 
more rapid than the later ones. Under ordinary view a good ink 
in summer will appear to be black at the end of a few weeks, and 
in winter this same degree of blackness will be reached in from 
one to several months, but in both cases the ink is then far from 
black and a very long way from its ultimate condition. 

This first apparent blackness is not blackness at all, but, under 
proper magnification and good daylight, is seen to be a rich 
blue-purple at its densest portions, shading off into light blue 
in the very thin places. With the best ink this blue gradually 
disappears and the purple gradually deepens until the ink 
finally reaches a neutral black or grey without any purple or 
blue color. 

This latter process is very slow and now often covers a much 
longer period than formerly, the time depending upon the sur- 
rounding conditions, the quality of the ink, and the kind of 
paper upon which it is placed. The time required for fresh, 
iron-nutgall inks of good quality to reach a neutral black in 
1910 was from about fourteen to twenty-four months but this is 
not true of these inks in 1928. It now often requires twice as 
long for some of these inks to lose the blue-purple color. 

After this ink reaches its fullest intensity of color it remains 
in a practically fixed condition for a number of years, and then 
it usually begins to show slight yellow discoloration on the 
edges of the pen strokes. This discoloration is progressive until 
after a sufficient lapse of time, depending upon conditions, the - 
ink finally after many years all becomes a yellowish brown color. 
Tron-nutgall ink may be so old before being used, however, that 
it has turned yellow in the bottle, and the writings with an ink 
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in this condition may have a distinct yellow tinge at once or in 
a short time. 

As has been stated above, iron-nutgall ink color develops 
much slower in winter than in summer. The most rapid change 
is during the warm, humid months, the humidity undoubtedly 
affecting the change much more than the heat. In the months of 
July and August an iron-nutgall ink will reach a degree of 
blackness in twenty days that will hardly be reached by the 
same ink on the same paper in ten weeks or more in winter in 
northern latitudes where artificial heat takes a large part of 
the humidity out of the air.’ 

This varying rapidity of development is a fact that should 
always be taken into consideration in an ink examination. If a 
fraudulent paper is made during the winter months there is a 
much longer interval during which a color examination of the 
ink may be useful in ascertaining the date of the document. 

Even under conditions producing the very slowest develop- 
ment iron-nutgall inks lose much of their distinctive initial color 
in a few months and often in a few weeks, and sometimes, espe- 
cially the foreign inks, in even a few days. The blue or green 
tints do not fade but are gradually extinguished or covered up 
by the development in the same field of the darker colors of the 
iron-nutgall solutions. The first part of the process, the dulling 
or extinguishing of the distinctive bright blue color is compara- 
tively rapid but, as stated above, the completion of the entire 
process covers a comparatively long period of time. 

This astonishingly slow rate of development is not generally 
understood for the reason that opinions on the subject are 
usually based upon the ordinary view by unaided vision. Because 
of this slow development it is possible in many instances to make 
useful color comparisons of inks that have been on the paper 
for some time. 


1 Fresh inks give a better copy than 
old inks and it has been proposed that 
a press copy be made to show whether 
one ink is older than another. The 
method is a dangerous one and often 
entirely inconclusive. If it is known 
positively that the two writings are with 


the same ink and that the ink will give 
a copy after it has been on the paper 
as long as the most recent writing has 
been written, and the conditions sur- 
rounding ‘both writings were the same, 
then it may be advisable to try the copy- 
ing test. 
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The important fact is, as already said, that the process of 
oxidation is a continuous one until the ink has reached its fullest 
and final intensity of color. Even on the leaves of a tightly 
closed book ink oxidizes continuously until it reaches its ultimate 
eolor. If a book with writing in it is kept under great pressure 
and not opened, the air, with the moisture it always carries may 
be sufficiently excluded to retard the oxidation but not to stop it. 

In view of these facts it is obvious that if a disputed writing, 
purporting to have been written a long time before is a distinct 
blue or green color when it is first shown and then turns black 
in a short time, it is only necessary to prove this fact in order 
to show that the ink has not been on the paper a long time. 

In order to show and to prove this changing color it becomes 
necessary, as we have seen, to compare the ink with itself at 
successive examinations, and to do this an accurate record must 
be made of the color as first seen. A method of making such a 
record, first outlined in the first edition of this book, is here 
briefly described. 


The Color, or Comparison Microscope. 

A color record of an ink can be made 
by means of a new instrument hereto- 
fore described, the Color, or Comparison, 
Microscope, Figure 19, which was 
especially designed by the author for 
the comparison, measurement and re- 
cording in fixed terms the tints and 
shades of ink. 

This special instrument, now regu- 
larly manufactured and _ catalogued, 
brings magnified images of two objects, 
or fields of view, into one eyepiece so 
they can be observed side by side. This 
is accomplished by means of two parallel 
tubes surmounted by inclosed reflecting prisms which bring the 
rays of light from two objects into juxtaposition so that each 
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image occupies one-half of the 
field as seen under one eyepiece. 

By the use of matched objec- 
tives the two fields of view are 
accurately compared by thus be- 
ing brought close together under 
suitable magnification, Most 
ink strokes are so narrow that 
they lack a sufficient mass of 

Fig. 226.—Tintometer Glasses. color to show tints and shades in 

natural size by unaided vision 
but under proper magnification the most delicate distinctions, 
both in tint and depth of color, can readily be seen. 

The Color, or Comparison, Microscope was designed to 
utilize the Lovibond tintometer glasses for the recording of ink 
colors. By interposing these delicately graduated red, yellow 
and blue standard color glasses in one tube, any color can be 
exactly matched as seen under the other tube and a definite 
record made of it, as the color value of each glass is etched 
upon it. 





Color readings of nigrosine black ink on bleached, white rag paper, covering 
four years’ time, made with the Color Microscope described on pages, following, 
show the following results: 


Red Yellow Blue 
Thirty minutes 1.6 .90 3.6 
One year, one month 1.6 .90 3.6 
Four years, six months iG .90 3.6 
Twenty-three years 1.4 .90 3.2 


The reading of a similar ink by a different manufacturer on December 30, 1903, 
was Red 1.6, Yellow 1, Blue 3.6, and after six years the reading is just the same. 

The color reading of good logwood ink is nearly like nigrosine but usually has 
a little more red so that the visual color is a deeper purple. These inks can usually 
be recognized by these colors and can be distinguished from each other because 
the nigrosine ink has the peculiar, black microscopic margins. 

An initial reading of a good logwood ink in good condition gives: Red 1.9, 
Yellow .90, Blue 3.4 and the same ink after three years gives: Red 1.8, Yellow 
1.5, Blue 3. It will be observed that the nigrosine ink has not changed and the 
logwood only slightly, having grown somewhat darker in shade by an increase in 
the yellow. 

In the readings tabulated only the constituent colors directly from the glasses 
are given. The visual colors obviously are not the same as the constituent colors, 
as equal parts of blue and yellow would visually be green, and red and blue would 
be violet. 
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The observation is made through the glass standards against 
a standard white background, pure sulphate of lime under uni- 
form pressure being used for this purpose as with the regular 
tintometer instrument. In this manner the exact constituents of 
the most delicate tints can be determined and recorded, and com- 
parisons can be made that otherwise it is absolutely impossible 
to make.” 

The regular Lovibond tintometer is an instrument with which 
color readings are made without magnification and cannot be 
used for the purposes here described.? Unless the color con- 
ditions are very distinct and pronounced, it is useless to attempt 
to make these comparisons without a suitable instrument. 

Exact records should be made of the tint and shade of several 
parts of the writing at the first examination and color reading, 
as clearly seen and verified by two or more competent observers. 
Definite descriptions, illustrated by a freehand drawing, should 
also be made of the exact portions of the line examined, so that 
at the second and all subsequent examinations, under the same 
external conditions, the instrument can be replaced and the glass 
standards introduced that exactly matched the ink color at the 
first reading, when any change in the ink at once becomes 
apparent. If the ink has changed, then the standard glasses 

1 Three glasses of the same value give not a tint but a shade, so the lowest 
in a combination of three we read as neutral or black. In a reading of Red 1, 
Yellow .90, Blue 5.60 there would be, for example, black .90 and .10 red excess 
to combine with the blue, giving a violet of .10, and leaving an excess of 4.60 
blue above the sum of the two other visual constituents. The predominant color 
is of course blue tinged with violet and shaded or damped with the .90 of yellow 


which does not appear as a tint. The visual reading therefore is Black .90, Violet 
10, Blue 4.60. 


2The first attempts were made with 
coloured liquids in test tubes of equal 
diameters, and by these means some use- 
ful information was obtained. The 
liquids, however, soon changed colour, re- 
quiring frequent renewals; and there was 
always a little uncertainty concerning 
their exact reproduction. . . . Col- 
oured glass was next tried, and long 
rectangular wedges in glass of different 
colours, with gradually graded tapers, 
were ground and polished for standards, 
whilst correspondingly tapered vessels 


were made for the liquids to be measured. 
These were arranged to work, at the end 
of the instrument, up and down at right 
angles before two apertures, side by side, 
with a fixed centre line to read off the 
thickness of each before the aperture 
when a colour match was made; but here 
also the difference of ratio between the 
thickness and colour depth of the dif- 
ferent coloured glass and liquids proved 
fatal to the method.—Lovibond’s Light 
and Colour, p. 14, George Gill & Sons, 
London. 
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should be rearranged until the color is matched again and a 
second record made of the glasses required to match the color of 
the ink. 

If at the first examination the ink is apparently very recent, 
the second reading in summer should be made about two weeks 
later and the third a month or two later. In winter the second 
reading should be made longer after the first reading. If when 
first examined the ink is several weeks old the second reading 
should be made three or four months later. 

The colors are matched by a combination of the red, yellow 
and blue standard glasses viewed by transmitted light. The 
most delicate differences both in tint and depth of color can be 
shown. With fifty of the accurately graduated glasses of each 
of the three colors the number of possible combinations of tints 
and shades is very great.’ 

Each red standard can be combined with each blue standard, 
making twenty-five hundred combinations of these two. Hach 
of these combinations can then be combined with each of the 
fifty yellow standards, making a total of one hundred and 
twenty-five thousand combinations. These combinations do not 
all represent visible distinctions as many of the lighter tints are 
extinguished by the heavier colors, but with this number of 
graduated standard glasses many thousands of actually visible 
tints can be matched. It is possible to make at least a thousand 
visible blue tints and shades.? This extremely fine gradation of 
tints and shades makes it possible to match an ink color with 


1It is advisable in using the Color 
Microscope to exclude all front and side 
light by the use of a small hood made 
of black paper, similar to that around 
the eyepiece of the ordinary stereoscope. 


2From such data he (Aubert) cal- 
culated that in a solar spectrum at least 
a thousand distinguishable hues are visi- 
ble. But we can still recognize these 
hues, when the light producing them is 
subjected to considerable variation in 
luminosity. Jet us limit ourselves to 


100 slight variations, which we ean pro- 
duce by gradually increasing the bright- 
ness of our spectrum, till it finally is 
five times as luminous as it originally 
was. This will furnish us with a hundred 
thousand hues, differing perceptibly from 
each other. If each of these hues is 
again varied twenty times by the addi- 
tion of different quantities of white light, 
it carries the number of tints we are able 
to distinguish up as high as two mil- 
lions.—Rood’s Text Book of Color, p- 
40, D. Appleton and Company, New York, 
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extreme accuracy and detect the slightest change at a subse- 
quent examination." 

With the means at hand to make these delicate and accurate 
color tests it may appear that it ought to be possible to tell by 
the color alone after one examination how old an ink is. This 
could be done if inks were all made alike in the first place and 
then were all kept under the same conditions and used only when 
they had reached a certain age, and finally, if the writings with 
them were put on the same kind and color of paper. These are 
the reasons why it is impossible by any method to say exactly 
how old an ink is by one examination. 

In actual practice it is possible during some summer days to 
match with the color microscope the changing color of some iron- 
nutgall inks on white paper on two occasions during the first 
twenty-four hours; then every third or fourth day the change 
in the tint and in depth of color can be seen and recorded for a 
week or two. Later a recognizable change can be recorded 
every month for two or three months. Then there is a differ- 
ence that can usually be seen and matched between three months 
and six months, and between six months and one year, and the 
difference in color and shade between one year and three years 
is, in most instances, readily seen and recorded. 

The initial changes that take place in these iron-nutgall inks 
are so pronounced that they are unmistakable and cannot be 
denied. The change is so great between the color, for instance, 
of an ink after only a few days and after several months that 
any competent observer who is not color blind will say positively 
that it is not the same color. 


1 Since the publication of the first edi- 
tion of this book in 1910, investigations 
have been made of various devices for 
the measuring and recording of color as 
a means of testing and recording the 
development of the colors of writing inks 
on paper, but because of the small amount 
of the color in writing none has been 
found that can be used practically for 
the purpose of comparing ink colors as 
here described except the lLovibond 


glasses as used in ‘‘The Comparison 
Microscope’’. 

It is no doubt true that under mag- 
nification the color constituents are not 
thus analyzed with scientific accuracy 
but the whole purpose is one of com- 
parison of a color with itself and this 
purpose the glasses and the special 
microscope accomplish in a practical - 
manner that can be seen and appreciated 
by the ordinary observer. 
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If at the second reading the same glasses are replaced that 
matched the color at the previous reading and the surrounding 
conditions are duplicated, and the same portion of line or spot 
of ink is observed and compared with the color in the opposite 
tube that at the previous reading was exactly the same color 
as the ink, and, as distinctly seen, the colors are undoubtedly 
different and do not match, then the only conclusion possible is 
that the ink has changed in color. No one ean realize how un- 
mistakable these changes are without actually making the 
observations. 

This method of examination takes the question out of the field 
of opinion testimony and makes it one which is simply the 
observation and interpretation of physical facts that are within 
the view and understanding of any one of average intelligence. 
The interests of justice are always promoted when means are 
thus provided that in any degree assist in discovering and 
showing the facts in a court of law. 


Testing Methods and Reports of Ink Tests. 


It is easy to demonstrate the unreliability of the time reaction 
of ink tests as a means of showing age of inks that differ in age 
only a few years. In the first place it is difficult, even under 
magnification, to determine exactly the reaction-time of a test. 
With comparatively fresh ink or very thin lines the reaction is 
almost immediate, or at least within a second or two, and the 
time will differ upon the same writing depending upon the 
thickness of the ink stroke. 

Practical tests of the time reaction of various inks as a means 
of showing age were made upon a large number of letters of 
the same date, with inks of the same class and of different 
classes. The tests on iron-gall ink disclosed that the time reac- 
tions on various portions and specimens of the ink varied from 
one to three seconds up to twenty or thirty seconds depending 
upon the amount of water in the ink when used, the thickness 
of the line, and the solidity of the ink as affected by the amount 
of gum in the ink and the amount of sizing in the paper as 
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affecting the porosity of the paper upon which the ink lay or 
into which it was absorbed. With a highly sized paper an ink 
line, containing the usual amount of gum, lies almost on top 
of the paper and this is especially true when the paper is dry 
and hard. The same ink upon the same paper under different 
conditions of humidity will be absorbed and appear very dif- 
ferent when examined. 

Tests show that the reaction-time upon the same word will 
vary from three seconds up to ten to twenty seconds, depending 
upon the character of the line and whether the writing was 
shaded or not. These tests demonstrate the unreliability of 
this method of determining age of writing except with very 
old inks, and even then the test is unreliable because of the 
different conditions under which the ink may have been applied 
to the paper. 

Presumptuous performers who undertake to give definite tes- 
timony based upon these tests should be required to make tests 
and report on inks of known age and also upon different parts 
of the writing under examination, that is, the thin lines and 
the heavy lines. From ten to twenty documents of different 
ages from the records on file in any court-house are sufficient 
to demonstrate the unreliability of this method of determining 
the age of documents. 

Although there are ink problems that the most accomplished 
chemists will not undertake to solve, the testing of ordinary inks 
is not a difficult and complicated operation and the results can be 
verified by comparisons with tests upon known inks of different 
ages. 

As already described, the three black inks in common use, 
iron-nutgall, logwood and nigrosine, can be positively identified 
and distinguished by simple tests. This is also true of the three 
blue inks, two of which, Methylene Blue and Acid Blue, are now 
used to a considerable extent. The Prussian Blue ink is identi- 
fied by a test with the ordinary ink eradicator, which does not 
bleach the ink but does bleach the other two blue inks. The 
Acid Blue and Methylene Blue Inks are distinguished from each 
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other by the 1% caustic soda test. The caustic soda reaction on 
Methylene Blue is very slight if any, but the same reagent 
applied to Acid Blue at once turns the ink to a brown or 
yellowish brown color. 

Unoxidized iron-gall ink, especially that which carries exces- 
sive blue provisional color, may be mistaken for either Methylene 
Blue or Acid Blue but proper tests will positively distinguish 
these inks, especially after the iron ink is partly oxidized. This 
iron ink of a distinct blue color is differentiated from the 
Methylene and Acid Blue inks by the ammonia test. The ten 
per cent solution of ammonia turns the iron ink a brownish color 
or slightly brown and bleaches it to some extent. This same 
reagent on the Methylene Blue makes the ink run but does not 
change the color and on Acid Blue distinctly bleaches the ink 
leaving but little if any blue color.’ 


1 This test for the blue inks as here 
described, is furnished through the 
kindness of Mr. C. A. Schmitt, Ques- 
tioned Document Ink Chemist, Cam- 
bridge, Massachusetts. Mr. Schmitt for 
many years has been the Chemist for 
The Carter’s Ink Company, Cambridge, 
Massachusetts, and is not only familiar 


with the chemistry of inks from the 
manufacturer’s standpoint but has made 
a special study of the characteristics of 
inks as they appear on documents. Mr. 
Schmitt has furnished numerous valu- 
able suggestions in the preparation of 
this chapter. 





— Bickham, 1743 — 


2m fa a cel Ld gd GOR 


PAPER AND QUESTIONED DOCUMENTS. 


One of the tasks of the forger is the finding of suitable paper 
upon which the forged document is to be written. Ordinary 
caution would seem to suggest that this subject should receive 
careful attention, but experience shows that in many cases 
apparently no thought whatever was given to the matter. The 
first paper available was taken with no thought about it, or with 
the apparent presumption that nothing could be found out 
about it. 

In most cases the paper, or the printed form upon which a 
suspected document is written, will throw no light on its history 
or its authenticity. Now and then, however, a thorough investi- 
gation uncovers facts regarding the paper that prove conclu- 
sively that the document is not genuine. This possibility there- 
fore makes it necessary to investigate the paper or the printed 
form upon which a document that may not be genuine was 
written. P 

In many cases only a superficial and hasty investigation of the 
subject is made. It should be known that many forged wills 
have been written on paper made many years after the alleged 
dates of the documents, and in some eases the paper has actually 
contained a visible dated watermark, which anyone could see 
when it was held up to the light. 

There are numerous ways in which the matter of paper 
becomes important in connection with the study of documents. 
In the first place, as stated above, is the question of the actual 
age of the paper as compared with the date of the document. 
The question also may arise as to whether a paper is identical 
with or different from other paper the history of which is known. 
It also sometimes becomes important to determine if possible 
whether two sheets of paper of the same manufacture were made 
at the same time, and it also often is desirable to find when a 

[479] 
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form was printed or when paper was first made that bears a 
particular watermark. 

It has been conclusively shown that several questioned docu- 
ments of widely different dates were all written on paper that 
originally formed one sheet, as was clearly proved by the 
matched indentations on the edges of the several pieces where 
they had been torn apart. The sheet of paper on which an 
anonymous letter was written has been shown to have come 
from a blank book from which it had been torn, which book had 
been in the possession of the one who was accused of writing the 
letter. It has also been shown in cases of disputed or anony- 
mous letters that a letter was written on a sheet of paper which 
was part of the identical pad or package from which the paper 
of a standard or genuine letter was taken. 

The origin or the identity or difference in paper is shown by 
its (1) color, (2) thickness, (3) finish or surface, (4) watermark, 
(5) wove or laid style, (6) cutting, (7) size, (8) ruling, (9) 
padded or loose sheets, (10) wire marks, (11) composition, or 
character of fibers used in its manufacture, (12) colored, gilded 
or silvered edges, (13) rounded corners, and by beer book- 
binder’s stitch or wire marks. 

A quick test of identity of papers that externally seem Ye be 
identical can be made by micrometer calipers. As described in 
the chapter on instruments and appliances, the best instruments 
for this purpose are actuated by a spring ratchet, which auto- 
matically governs the pressure exerted, and the instrument 
should also carry a vernier to read in ten-thousandths of an 
inch. Actual measurements of papers in minute fractions of 
an inch show wide variation in thickness as indicated by the 
following results: thin Japanese tissue, calendered .0009; ordi- 
nary tissue .0014; light typewriting .0027; heavy wedding note 
0071; average visiting card .0182; forty-ply card .0763. By 
these accurate medsurements ordinary writing paper can by 
the thickness test alone, as shown in the chapter on instruments, 
be put into more than thirty distinct classes when measured in 
ten-thousandths of an inch. 
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When measured so accurately as in ten-thousandths of an 
inch there is some variation in the thickness of sheets in the 
same package, but with good paper when several measurements 
are averaged the variation is very slight. It is possible to mix 
up sheets of paper of very similar character but which are 
actually different and sort them by the thickness test alone. 
Thin papers tested show an occasional variation of one ten- 
thousandth of an inch in a maximum thickness of twenty-three 
ten-thousandths, and thick paper shows an occasional variation 
of five ten-thousandths of an inch out of a maximum thickness 
of seventy-two ten-thousandths. 

Many suspected documents are written on printed forms and 
these always should be carefully investigated. It is natural to 
assume that nothing can be told about the date and history of a 
printed form, and this usually is true, but experience proves 
that some startling results are obtained by careful investigation. 
In many cases forms for deeds, notes, letters, checks and mar- 
riage certificates were not printed until long after the documents 
were dated. Unless forms are made from electrotypes they 
differ in certain points of arrangement as printed at different 
times even though the same type is used and this is also true 
of lithographed forms where various names are engraved sepa- 
rately and then assembled. In the Colorado ease illustrated 
in Figure 233, where a corner of a letterhead was torn off, it 
was shown so conclusively by the arrangement of the parts that 
the letterhead was printed later than the date of the document 
that the opposing attorneys withdrew in the middle of the trial. 

In some cases letterheads and check forms have been forged 
to be used on one disputed document. This was true in the 
Schooley-Crawford will case, Figure 203b, at Scranton, Pa. In 
an important check forgery in Boston the printed check form 
used for the forgery was printed from a zine etching made from 
a genuine check, but slightly smaller, and in the MacIntyre case 
tried at Arcadia, Fla., illustrated in Figure 227, all of a previous. 
legal document was carefully erased by abrasion in order to 
save a genuine signature and a seal and the document was then 
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reprinted on a printing press and filled out to be used for the 
fraudulent purpose. It had escaped detection through a long 
trial until nearly the close when it was discovered and was then 
photographed with special plates and screens until the original 
written name on the paper was brought out. It was then found 
that it was a document issued in connection with an estate in 
the Surrogate’s office eighteen years before. 

All folds and creases on both sides of the sheet should be 
carefully examined under proper magnification to see if the 
writing was done before or after the folding and to see if there 
was previous folding that may indicate a previous use of the 
paper in another document. 

The discovery of the actual date of the making of a particular 
sheet of paper is not, of course, always possible, but the fact that 
such paper must have been made before or after a certain definite 
date can sometimes positively be shown. This information alone 
may be sufficient to prove that a document is fraudulent and 
could not have been made on the date it bears. 

In the celebrated Duke ‘‘ Lost Heirs Case”’ tried at Somerville, 
N. J., in 1928, an old Bible was produced showing the dates of 
births of various children. The mother who claimed to have 
made the entries testified positively that the entries were made, 
Figure 229, shortly after the birth of each child. One entry was 
1887 and one 1889. An examination of the ‘‘Copyright notice’’ 
printed in the front of the Bible disclosed the fact that the book 
was not copyrighted until 1890. 

Investigation should not be stopped because it seems to 
promise no results; astonishing information has been secured 
in some instances after most discouraging initial efforts. In 
one important case it was conclusively. shown that a diary con- 
taining a record of an alleged marriage was bought four years 
after the date of the entry in the diary. When the evidence 
was shown at the trial at Rochester, N. Y., the fraudulent 
claimant attempted suicide. | 

If documents purporting to be old contain a blank date line 
with the year partly printed, this portion of the form should be 
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Fig. 227—MacIntyre case tried at Arcadia, Florida. The printing and writing on 
the document above signature and seal was erased by abrasion and chemicals 
and this document printed on a printing press above the genuine signature 
and seal. When the facts were conclusively shown in court by enlarged 
photographs the opposing lawyer left the court room not to return on that case. 
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Fig. 228.—Bible record in Duke ‘‘Lost Heirs’’ case tried at Somerville, N. J. 
Entries in 1887 and 1889. Copyright 1890. 
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Fig. 229.—Changed date 
line on printed form 
for promissory note. 
The first decade of the 
century forms were 
(190). ee ae DO'S 
6491.47", This form 
would not be printed 
until 1910. 








Fig. 230.—Date line ‘‘1881’’ over erasure on note for $150,000 produced in 
1900. It evidently was impossible to find in 1900 a printed note form - 


with the figures ‘‘188—’’, 





Fig. 231.—Upper part of forged check and stub found on person of suspected 
forger, showing by the exact matching of the perforations that the check 
came from this check book, 
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scrutinized with especial care to see if erasures or changes have 
been made to make it conform to the century or division of the 
century desired. It is difficult, for example, in 1928 to find a 
blank form of the year 1890, and it may be necessary for the 
forger to make an erasure on a printed form or to have the form 
specially lithographed. The printed blank date line of an ancient 
form should therefore be carefully examined. In an important 
case a large note dated 1906 appeared on a blank form which 
earried the partly erased figures ‘‘191—’’. It was obvious that 
this form would not have been printed until 1910. This changed 
date is illustrated in Figure 229. In another case in this country 
it was finally discovered that the heading of the important docu- 
ment in the case was engraved in London after the date in the 
disputed document itself. 

The question of the matching of paper and envelopes is some- 
times of importance, especially the indentations on inclosures 
made by post office canceling or dating stamps. It has been 
shown in this way that an alleged letter was not mailed in aa 
envelope which it is claimed contained it, and in another case 
that the letter indentation of an undated letter exactly matched 
that on the envelope. 

Checks, drafts, or other commercial papers torn from a stub 
at a perforated line can in some cases be matched with the stub 
by the overlapping watermark or the inequalities and variations 
in the torn parts of the perforations that match each other, thus 
showing exactly where the particular form came from. This 
undertaking may seem hopeless at the outset, but it is astonish- 
ing how convincingly what at first appear to be obscure facts 
can sometimes be shown. :; 

The exact condition of the paper of a document as to eldanlil 
ness, folds, creases, perforations, blots, offsets, and indented 
edges may be matters of vital importance in a disputed docu- 
ment and should receive early and careful attention. 

Blots, offsets, or typewritten indentations may show the 
original relation of two sheets of paper or envelopes, and blots 
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or offsets on the back of a genuine or standard letter may match 
the writing of the address of a disputed letter, showing the 
actual contact of letters before mailing or delivering, when the 
ink was still wet, pointing to their common origin. 


Fig. 232.—Oliver Will case tried at White 
Plains, N. Y. The ‘‘tail of a comma’? 
proved the date of printing. See quotation 
from opinion in footnote 1. 





Soiled places due to ac- 
cident or design should 
always be carefully stud- 
ied and, if possible, cor- 
rectly interpreted. Marks 
or words may be made by 
accident or design on the 
side or edge of a pad, or 
block, of paper and by this 
means sheets of paper 
from this source can some- 
times be identified. 

The importance of thor- 
oughly investigating any 
mutilation of the paper 
upon which a suspected 
document was written is 
shown by the Oliver case 
illustrated herewith (Fig. 
232), and the Grant-First 
National Bank ease, tried 
at Montrose, Colo. In both 
these cases the paper was 
mutilated to conceal the 
date of printing. 

In the Oliver case the 
will could only have been 
written upon one of two 
forms—that of January 8, 
1924, or October 24, 1924— 
and the will being dated 
September 20, 1924, could, 
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if genuine, have been written upon only one of the forms. The 
top of the sheet was cut off to take away the code letters indi- 
cating the date and the name of the printer, as related in foot- 
note, but the tail of a comma was not cut off, the position of 
which in relation to the other printing showed conclusively that 
the will was written upon a form not printed on this date, 
September 20, 1924.7 

In the Grant-First National Bank case, Figure 233, a letter 
was written to cast suspicion upon a bank officer regarding 
**a $40,000 shortage’’. It was written upon a letterhead of the 
bank with the upper part torn away. Grant was a former 
Assistant Cashier of the bank as shown by letterhead number 1. 
These letterheads were all printed by the same lithographer. 
Number 2 was printed after the date of the disputed letter but 
it will be seen by the location of the names that the disputed 
letter and number 2 are identical and differ from number 1. 
It is thus shown why the paper was torn. 

In the civil case the attorneys for Grant withdrew during 
the midst of the trial when these facts were shown. He was 
afterwards tried in U. S. Court and convicted of forgery: 

When it is suspected that a document was fraudulently written 
over a genuine signature it is particularly important, if pos- 
sible, to trace the paper to its source. Thorough investigation 


1The following matter is condensed 
from the conclusive opinion by Mr. Jus- 
tice Slater, Surrogate, who heard the case 
without a jury: 

‘*Certain other evidence was offered 
by the contestants. I allude to this char- 
acter of evidence as the silent and con- 
vineing kind. It is mute, but registers 
conviction. The most vociferous evidence 
proves to be the tail of a comma. A 
portion of the top part of the will sheet 
itself was cut off. Im dissevering the 
top of the blank the tail of a comma 
between the words ‘Street’ and 
‘New’ in the address, as well as slight 
lobes of the letters were left on the 
paper. The tail of the comma. and the 
lobes of the letters would not match the 


comma and the letters upon the forms 
printed in January and February, 1924, 
but did match exactly the form of Octo- 
ber 24, 1924. [The will with the top 
cut off was dated September 20, 1924.] 
The will blank employed in preparing 
the disputed will was printed either on 
January 8, 1924, or October 24, 1924. 
The differences disclosed to the unglassed 
eye the similarity of the disputed will 
to the October printing.’’ 

‘Probate is denied. The Court will 
direct the clerk of the Court to forward 
a copy of the testimony to the District 
Attorney.’’ 

In re Oliver’s Will, 126 Mise. Rep. 
(N. Y.) 511, 214 N. Y. Supp. 154 
(1926). 
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Fig. 233.—Grant-First National Bank case at Montrose, Colorado, Date of printing 
shown by arrangement of parts of heading. -Form 2 was not printed until after 
8/27/1923 the date of the alleged letter. Form 1 was the earlier printing. 

sometimes leads to startling results. This subject is discussed 

more fully in chapter thirty. 

All of these investigations should be made thoroughly but 
with entire sanity. Some investigators in their eagerness to 
find things sometimes apparently see what is not present, or 
interpret what is trivial and negligible as of vital importance. 
Error may result from the overwrought, eager, suspicious state 
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of mind as well as from indifference and ignorance. The real 
scientific investigator examines himself as well as that which is 
brought to him. 

The exact tint and shade of the paper in question should be 
ascertained in good daylight by the use of the color microscope 
and the exact thickness measured by micrometer calipers, as 
described above. The exact size of the sheet should be ascer- 
tained as measured with a rule graduated at least as fine as 
hundredths of an inch. The sheet should also be carefully 
examined to discover if possible whether it was cut by hand on 
one or more edges.t. The paper should also be examined to 
determine whether it is regular note, letter, legal, or foolscap 
size, or some irregular or unusual size, and whether it was 
colored on the edge or glued at top, or side, of the sheet in pad 
form. If the paper was torn from a larger sheet the indentations 
should be carefully examined. 

The exact width, uniformity, location and kind and color of 
ink of the ruling of the sheet should be carefully observed and 
also the parallelism of the ruling with the upper and lower 
edges of the sheet. The uneven spacing of the successive 
rulings, when measured in five-hundredths of an inch with the 
glass rule, Figure 25, may show that two sheets are identical in 
this particular in the variation in measurements. Any imper- 
fections of the paper of any kind should be carefully noted and 
investigated. Some paper is not finished alike on both sides 
and this is another matter that should receive attention as a 
means of identifying it. — 

At the first examination the whole surface of both sides of 
the paper should be carefully examined in good daylight with the 
sheet held at various angles allowing the light to strike the 
surface obliquely. If this test is properly made any evidences 
of chemical or mechanical erasures, or disturbance of the paper 

1 The next question whether the edges same reason.—Dubois vs. Baker, 30 N. Y. 


of the note were cut, or the ordinary 365 (1864). 
foolscap edge, was competent for the 
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Fig. 234.—Dates in watermarks of same kind of paper. 





Fig. 236.—Indentations of torn edges of two promissory notes of different dates. 


491 


PAPER AND QUESTIONED DOCUMENTS. 


fiber, or of dulling of the finish of the sheet by any means can 
usually be seen with startling clearness. 

In some cases paper contains a dated watermark showing the 
year it was made and usually it can be proved that a certain 
watermark, which contains no date, was not used before a certain 
definite time. The paper on which an important document is 
written can frequently be traced to the mill where it was made 
and there the sheet can sometimes positively be identified as of 
a certain particular ‘‘run’’. Accidents, machine changes, re- 
pairs, new methods, changes in tint and in materials used, and 
size and thickness all have identifying value and may indicate 
clearly when the paper was manufactured.’ 

A careful study should be made of every part of the water- 
mark as well as of the wire gauze marking of the paper. It may 
be important to observe whether or not a sheet shows parts of 
two watermarks and to measure the exact distance between them. 

In the process of paper making the paper fiber is floated out 
on a moving gauze sheet through which a large part of the water 
runs at once, leaving the loose fiber which is carried under a 
revolving cylinder, also covered with wire gauze, which packs 
the fiber together and squeezes out most of the water that has 
not already drained through the lower gauze. 

This gauze covered cylinder is called the ‘‘dandy-roll’’ and 
carries the watermark, or a series of watermarks, which are 
usually formed of flexible wire soldered to the surface of this 
roll, forming a design with letters or figures. This pressure of 
these raised wires on the soft wet fiber presses aside or com- 
presses a portion of it, making the paper more transparent and 
thus prints into the sheet the mark. 

When the dandy-roll carries equidistant raised wires around 
the roll about an inch apart these mark the sheet lengthwise with 


ee 


1‘*T have seen more than once a writ- 
ing put in evidence reciting that it was 
executed anterior to 1861, but which was 
disproved because the paper was the in- 
ferior and unmistakable kind manufac- 
tured by the Southern mills during the 
last years of the late civil war.’’ Conduct 


of Law Suits, by John C. Reed, of 
Atlanta, Georgia, page 44, Second Edi- 
tion. 

This is a book well worthy of a place 
in every lawyer’s library. There are 
only a few books in its class. 
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parallel marks, in the same manner as the watermark is made. 

Paper with these parallel watermarked lines is called ‘‘laid’’, 
and paper without such marks is called ‘‘wove’’. The laid paper 
also often shows a series of finer transparent lines running at ~ 
right angles to the conspicuous watermarked lines. 

Many things may occur in connection with the watermark that 
will indicate the date of the paper. One of the most common is 
any regular change in the watermark in design, size, position, 
or arrangement of parts. These changes, the dates of which can 
usually be ascertained, indicate before or after what date a par- 
ticular sheet of paper was made. When the watermark contains 
an actual year date this is, of course, conclusive evidence of date. 

As has been said, the watermark design is soldered on the 
dandy-roll and repairs are sometimes necessary as part of the 
design or letters may become loose, bent, or broken. Such an 
accident may have marked in a peculiar manner a part of a cer- 

tain definite run of 
paper, Figure 237, and, 
as samples are usually 
kept for future refer- 
ence, thisimperfect 
hea ae i paper may be definitely 
Fig. 237.—Accident to watermark that may identified and the date 
serve as evidence of date. From the 1910 fixed. The dandy-roll or 
edition of this book. 
the gauze apron may be 
renewed or changed, which might also affect the result. 

This possibility of showing the date of a paper by an accident 
to the watermark was described and illustrated in the first edi- 
tion and, strange to say, this prediction was verified in a case 
in Louisiana in 1927 as illustrated in Figure 238. 

As the watermarks are soldered on the dandy-roll by hand, 
no two of several on the same dandy-roll will be exactly identical ; 
in relation of parts one or more may be distinctly individual. 
In case of even a slight change in diameter of the dandy-roll 
when a new one is substituted, the watermarks in the sheet are 
just so much nearer together or farther apart and would thus 
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Fig. 238.—Accident to watermark that 
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proved that a will was a forgery. See 
quotations from opinions in footnote 1, 


These photographs were furnished 


through the courtesy of Mr. J. Fair Hardin, Assistant U. 8. Attorney, and 
Mr. John H. Tucker, Jr., Shreveport, La. 


identify and date every sheet of paper made in which two water- 
marks, or parts of two watermarks, appear. 

Accidents may occur by which the wire cloth under the paper 
or the wire covering on the dandy-roll may be injured or 
‘*buckled’”’ so as to mark every run of paper thereafter. The 
dandy-rolls for the different styles of paper, although carefully 
handled, are sometimes thus buckled or twisted, causing streaks 
to appear in the paper in exact relation to certain watermarks, 
and this may mark the date of paper showing this characteristic. 


1 The will it is alleged ‘‘was found in 
an old trunk about twenty-one years after 
the death of the testator’’. It was dated 
January 24, 1902, and bore a watermark 
*ferkshire Bond U. S. A.’’ The testi- 
mony of Mr. J. E. Colton, Manager of 
the Typewriter Paper Department of the 
Eaton, Crane & Pike Company, Pittsfield, 
Mass., is thus quoted in the opinion in 
the case. 

‘Mr. Colton himself prepared the 
sketch from which the type was made for 
the watermark ‘Berkshire Bond U. 8. A.’ 
on December 19, 1905. The paper bear- 
ing above watermark was first placed 
on the market in the spring of 1906. 


Between December 12, 1907, and Octo- 
ber 11, 1909, the letter ‘B’ in the word 
‘Berkshire’ was dropped [accidentally] 
from the dandy roll. Five different lots 
of paper went on the market water- 
marked ‘erkshire Bond’. 

‘‘Tt is shown beyond a reasonable 
doubt that the purported will is written 
upon paper that was not made and 
marketed until five years after the death 
of the alleged testator and, therefore, 
there is no escape from the conclusion 
that the document purporting to be the 
will of the deceased is a forgery.’’ 

Belcher vs. Booth et al. (Ed. Sudlind 
Will), 114 So. 116 (1927). 
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Fig. 239.—The watermark and the model, 
an old New England penny, in the paper 
used to write the alleged contract in the 
Gamble-Burt Estate case tried at Sagi- 
naw, Michigan. The document was dated_ 
1880. The design for this watermark was 
not made until 1895. 

The document was shown not to be gen- 
uine because the watermark design was 
not made until fifteen years after its 
date; it was typewritten on a machine 
not made until thirty-one (31) years after 
its date; the paper fasteners used were 
not made until more than ten years after 
its date; and finally the signatures, 
Figure 175, were rank forgeries. It is 
not surprising that when only part of 
this evidence was shown that the attor- 
neys for the claimant withdrew. 


Any watermark in the paper 
upon which a suspected document 
was written should be carefully 
investigated. Lockwood’s Direc- 
tory of the Paper and Allied 
Trades (53d Edition 1928), is 
published by the Lockwood Trade 
Journal Company, New York 
City, and contains a list of water- 
marks and brands with the mak- 
ers or agents of the particular paper. From this list it can 
be learned who makes paper with a particular watermark and 
then investigation can be made through the manufacturers. 

In many cases a good reproduction of a watermark for study 
and comparison can be made by placing the document in a 
printing frame over a sensitized film in a dark room and expos- 
ing it to the light and developing it as an ordinary exposure — 
is developed. In some instances a better reproduction can be 
obtained this way than by photographing by transmitted lght 
although in important cases both methods should be employed. 
Every watermark must begin at some date and manufacturers 
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afterwards sometimes add lines in watermarks, or change the 
design or, when a dandy-roll is made, various parts may be 
assembled in a different manner. There is also a possibility 
of identification through imperfect watermarks due to the falling 
off of one of the letters or the twisting of a letter on the dandy- 
roll. In the Sudland Will Case in Louisiana, illustrated here- 
with, this was the important evidence in the case. This 
possibility of identifying a paper by an imperfect watermark 
was discussed and illustrated in the first edition of this book 
and the illustration is reprinted in this edition in Figure 237. 

The date significance of some of these accidents may not be 
apparent to the mill foreman or manager until the subject is 
investigated and his attention is particularly called to them, and 
investigations should not be given up because discouragement is 
met with at the outset. It may be possible to discover conclusive 
evidence bearing on a case involving the distribution of an estate 
worth many times more than the value of the whole paper-mill. 

It is said that imitation watermarks or designs have been made 
with oil or grease produced by pressure with a die after the 
paper is made. In these cases it would appear that there is as 
much fiber where the mark appears as elsewhere but the paper 
has been made more transparent either by the pressure or by the 
grease or oil. It is recommended in such a case that the sheet 
be wet with a caustic solution, or even with water, which opera- 
tion will dim or obliterate an artificial design but will make a 
true watermark more distinct.* 

Questions of this nature are not likely to arise regarding 
forged commercial papers of any kind but must sometimes be 
considered in connection with the investigation of alleged writ- 


1A valuable article on the subject of 
paper composition by W. R. Whitney and 


All phases of paper making are dis- 
eussed in the valuable ‘‘Text-Book of 


A. G. Woodman of the Massachusetts 
Institute of Technology was published in 
the Technology Quarterly, Vol. XV, No. 
3, Sept. 1902. This paper is elaborately 
illustrated and contains much important 
information on the subject of paper 
materials. 


Paper Making,’’ by C. T. Cross and 
E. J. Bevan, Third Edition, London. 
Two other important books on the subject 
are, ‘‘The Chemistry of Paper Making,’’ 
by Griffin & Little, Boston, 1894, and a 
new work, ‘‘The Manufacture of Paper,’’ 
by R. W. Sindall. 
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ing of celebrated persons and the examination of forged manu- 
scripts and ancient documents of various kinds. In the 
celebrated Ireland-Shakespeare forgeries, issued under the title, 
‘*Miscellaneous Papers and Legal Instruments’’ and published 
in London in a beautiful folio edition in 1795, the fabricator was 
unable to find suitable watermarked paper for an extended writ- 
ing and used blank sheets from many old folio books.* 

The identity of paper may be determined by a microscopic 
examination of the materials of which it is composed as the dif- 
ferent fibers have recognizable peculiarities that can be identi- 
fied. In questioned documents that purport to have been written 
many years before it may be possible to show that the paper 
actually contains wood fiber, a constituent not in use before a 
definite date. The first foundation patent in the sulphite process 
for preparing wood pulp was granted in 1867 and a document of 


1860 should not contain wood fiber of this kind. 


1Into the manuscript of his presump- 
tuous new version of ‘‘Kynge Leare”’’, 
Ireland, the literary forger, put paper 
with ‘‘twenty different watermarks’’. 
Edmond Malone, in his scholarly book 
exposing the fraud, ‘‘An Inquiry into 
the Authenticity of Certain Papers and 
Instruments Attributed to Shakespea‘e, 
etc.’’, published in 1796, says on this 
point: 

‘‘The true and natural paper-ware- 
house for such a schemer to repair to is, 
the shop of a bookseller, where every 
folio and quarto of the age of Elizabeth 
and James would supply a couple of 
single leaves of white-brown paper, of 
the hue required.’’ What would 
an author naturally do when he sat down 
to write a play, at least such an author 
as Shakespeare, who at the time Lear 
was produced was in the zenith of his 
reputation, and in affluent circumstances? 
Would he not purchase a_ paper-book, 
or at least a quire of paper, which would 
be sufficient for the longest piece he ever 
wrote, and could then be procured for 
five pence? But what would he do who 
sat down to write a play for him near 
two centuries after his death? He would 
pick up as well as he could such scraps 
of old paper as he could find, at various 
times, and in various places; he would, 


as in the present case, not be able to 
show any of his pretended originals ex- 
cept in the form of half or quarter sheets, 
and these single leaves having been col- 
lected from various quarters would 
exhibit more than twenty different 
paper-marks,’’ 

‘‘As I trust, that the now unknown 
contriver of the present imposture will 
hereafter be discovered, and hope that 
he will have a due sense of the heinous- 
ness of his offense against society and 
the cause of letters, the following formu- 
lary of recantation and contrition, writ- 
ten for Lauder by Dr. Johnson, may very 
properly (mutatis mutandis) be recom- 
mended to him:’’ (pp. 311, 313, 355). 

Strange to say nine years afterwards, 
in 1805, Ireland, the forger, apparently 
following Malone’s advice, wrote his con- 
fessions which were published in book 
form, and on the question of paper, of 
interest in connection with Malone’s sur- 
mise and our present discussion, said: 

“‘T applied to a _ bookseller named 
Verey, in Great May’s Buildings, St. 
Martin’s Lane, who, for the sum of five 
shillings, suffered me to take from the 
folio and quarto volumes in his shop 
the fly-leaves which they contained.’? 


(p. 71.) 
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The fibers most commonly used in paper making are linen, 
cotton, straw, jute, hemp, manilla, also bleached and unbleached 
sulphite preparation of spruce and poplar pulp, soda poplar 
pulp, and ground or mechanical spruce and poplar pulp. These 
various fibers are identified by their shape and length, by their 
joints, thickenings, and markings of the cell walls, and by the 
presence of characteristic cells. 

They are also identified by color characteristics upon being 
brought in contact with certain staining agents which show dif- 
ferent results with different fibers. There are many tests for 
ground or mechanical wood which taken together are considered 
conclusive by those qualified to speak on the subject. 

As heretofore suggested, the paper or printed form upon which 
a will, note, cheek or other disputed document was written 
should, if possible, be traced to its source. The importance of 
this phase of an investigation was illustrated in a recent thirty 
thousand dollar note case in Pennsylvania, where before trial 
it was shown so conclusively that the disputed note was written 
over a genuine signature that was originally signed to a small 
note, that the attorney for the claimant made a present of the 
note to the opposing specialist who made the investigation with 
the understanding that it was ‘‘not to be used to the embarrass- 
ment of my client’’. 

The writing of the body of the original note had been chemi- 
eally erased, leaving the signature. The paper was dampened 
and ironed out smooth with a hot iron. Although the paper was 
thus made apparently smooth the ink ran or spread where the 
original folds appeared and especially where the note had been 
punctured in sticking it on an old-fashioned sharp pointed spin- 
dle; this had made a three pointed cut in the paper that had, 
however, been repaired by the wetting and ironing operation. 
The ironing had also slightly browned the paper so that when 
the original printed note-form book with the stub was found it 
clearly appeared that the document had been altered. 

32 
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Under ordinary observation, especially in the absence of the 
blank form book, the note looked like a genuine document as 
it undoubtedly bore a genuine signature, which was the only part 
of the document that had been scrutinized by the contestants. 


Although produced not in a wilder- 
ness nor out on a prairie, but in a 
civilized community, another common 
characteristic of these surprising docu- 
ments is that they are written on some 
old derelict scrap of paper unfitted for 
the purpose, but having a desirable 
ancient appearance. In one ease in 
Canada one of these stray wills was 
written on a piece of transparent, oiled 
butterpaper, and in another case a will 
of nine words, covering a large estate, 
was all written with a pencil on thin 


tracing paper which purported to be of 
a kind, according to the testimony, 
‘‘always carried by the testator in his 
pocket in which to take home dog-meat’’. 
In many cases the ancient and unusual 
material upon which these tardy testa- 
ments are written is utterly inconsistent 
with the practices and surroundings of 
the testator. 

From a discussion of ‘‘ Foundling 
Wills’? in The Problem of Proof, by 
Albert S. Osborn, 1922, page 30. 


CHAPTER XXVITI. 


ORDER OR SEQUENCE OF WRITING AS SHOWN 
BY CROSSED STROKES. 


There are many common things around us that are visible 
which many of us never see with the mind. But few readers of 
common print have ever really seen that the letter ‘‘o’’ is made 
larger than certain other letters, a fact that the ore | 51 
learns or his work is criticized. | 

There are many persons who have written and seen writing 
for years without ever having thought of the possibility of 
discovering which of two writings was last written by an exam- 
ination of a crossing of lines of the two writings where they 
happen to touch each other. Those who fraudulently interline 
or add matter to documents are also usually ignorant of the fact 
that a line crossing may furnish positive physical evidence of 
the order of the writing and, therefore, do not avoid what might 
have been avoided. Often also a line crossing will show con- 
clusively that an attack upon a document is not justified and that 
the writing was written as it is alleged it was written. 

To show which of two pen strokes that cross each other was 
last made is therefore sometimes a matter of great importance 
in the investigation of a questioned document. To one un- 
familiar with the subject who thinks it impossible that such a 
problem would ever furnish sufficient physical evidence on which 
to base a positive conclusion, a few simple experiments and the 
use of an ordinary magnifying glass will show that under many 
conditions the sequence, or order, of crossed strokes can be 
shown with absolute certainty. 

The necessity for an investigation of this question of the 
sequence of line crossings arises when it is alleged that an inter- 
lineation, or qualifying statement, was written in after a signa- 
ture was attached to a document and the two writings touch at 

[499] 
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Fig. 242. Sequence of Crossed Strokes. Light lines, blotted lines. Third, sixth, 
‘eleventh and twelfth lines blotted at once. Photographed natural size and 
enlarged 114, 3 and 7 diameters. 


some point, or it is desired for any reason to learn which of two 
writings that touch was last written. There are many occasions 
when to prove which stroke is uppermost is to decide a case. It 
is sometimes important simply to show the order in which 
signatures were attached to a document. 

A fraudulent document is sometimes written over a genuine 
signature written for some other purpose, and if the writings 
touch it may be possible to show positively that the writing of 
the body of the document followed the writing of the signature. 
This subject is fully discussed in the thirtieth chapter. 

If a distinct second ink line made with ordinary iron-gall ink 
crosses a first line after the first has been absorbed into the 
paper but is still slightly damp, the ink at the crossing will run 
out on the first line in a pronounced and unmistakable manner. 
Many examples of crossings of this kind can be seen in succes- 
sive signatures on the same document or in pages of writing 
where the long letters of the different lines touch each other. 
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It requires a surprisingly long time for a line to become abso- 
lutely dry, especially a shaded line, and under very humid con- 
ditions this pronounced running of the ink into a previous 
writing will continue for several hours. 

It is sometimes desirable to determine how long is required 
for an ink line or stroke to be absorbed in paper so that no ink 
is taken up by a blotter or so that the ink would not be pushed 
one side or smeared by anything coming in contact with it. The 
absorption time is of course governed by the fluidity of the ink, 
the porous quality of the paper, and by the width of the stroke. 
Careful tests show the following results. 

With ordinary gallo-tannate of iron writing ink on bond paper 
of the quality and surface commonly used in business and for 
legal documents, a line one-thirtieth of an inch wide—which is 
a very heavily shaded stroke—the absorption time is from two 
and one-half to three minutes; one-fiftieth inch line, thirty sec- 
onds; one-sixtieth, ten seconds; one one-hundredth, three, four 
or five seconds. These tests were made in October in a steam- 
heated room with papers quite dry. In May, on a softer paper, 
ordinary foolscap, a line one-fortieth of an inch wide required 
only one minute to be absorbed. In the humid summer months 
the absorption time is much less than in the winter. 

A question that sometimes arises in crossed line inquiries is 
the length of time required to write a complete signature. The 
author’s signature contains three capital letters and five small 
letters and, as ordinarily written in connected form, requires only 
about eight or nine seconds. The same writer requires about 
thirty seconds to write a line of writing across a letter size sheet 
of paper. A slow and deliberate writer would require two or 
three times as long to do the same amount of writing, and a very 
rapid writer would do the same writing in one-half to two-thirds 
of this time. 

The running or spreading of the ink into a preceding line or 
stroke is not always merely the running of the ink from stroke 
to stroke but from the pen itself charged with ink when it touches 
the previous line. <A light unshaded stroke contains but little 
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Fig. 243. Line Crossings showing which was written last. The small ‘‘d’’ was 
made last as shown by running of ink out on first lines. Enlarged 1, 3, and 
ws 


ink and it would appear that there is not enough ink in the line 
to run over upon a previous line, but the ‘‘running out’’ is from 
the ink on the pen when the pen crossed the previous line. If a 
light unshaded line is made across a shading that is still wet the 
ink will often run out on the light line. 

It is important to know that this same spreading of the ink 
of the second line out on the first also usually continues but in a 
less pronounced manner after the first line is entirely dry, the 
extent of the spreading depending upon various conditions but 
especially upon the time intervening between the two writings, 
the comparative width or weight of the lines, and the kind of 
ink and paper used. 

The main cause of the widening of the last stroke at the ecross- 
ing is that the paper and ink where the first line was made, even 
when the ink is entirely dry, have greater attraction for the 
fresh ink than the usual sized paper surface where no ink has 
been applied. An ink line made across a place on ordinary 
calendered paper, like ordinary foolscap, where simply a drop 
of water has been applied and allowed to dry on the paper will 
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usually be wider, as compared with the same line made over 
other portions of the same sheet. The wetting loosens the fibers. 

Another cause of the spreading of the second stroke when two 
lines cross is that the slight abrasion of the paper under the first 
line made by the nibs of the pen which, by slightly disturbing the 
fiber, makes the paper more porous and more attractive to ink. 

The ink of a crossing stroke will often run out slightly in the 
furrows of the pen nibs on a previous line when it does not run 
out on the main part of the line. The ink of a second line will 
also sometimes run out into the abraded tracks of the nibs of 
the pen in the first stroke even long after the first ink has become 
completely oxidized and set and when the ink itself does not 
attract the fresh ink of the second stroke. 

It of course should be understood that the swelling of the line 
at the crossing is usually a microscopic fact, but it is none the 
less a fact on that account and can easily be seen even by an 
untrained observer in an enlarged photograph or by transmitted 
light with the microscope and can be measured with the one- 
thousandth inch glass measure or the filar-micrometer. 

Where no microscope, or measure, or photograph is available 
the physical fact may be successfully denied. The widening of 
the last stroke can sometimes be seen by transmitted light even 
with a hand magnifier under low magnification, but it is most 
effectively shown by an enlarged transmitted light photo-micro- 
graph of the crossing. The fourteen lines, 49 crossings, Figure 
242, should be carefully studied. 

The physical result of the crossing of two ink lines is greatly 
changed if the last or upper line, made not too long after the 
first, is shaded and a blotter is applied at once. If the second 
line is made within a day or two after the first and before the 
iron-gall ink of the first line has oxidized and become fixed the 
fresh ink, at the point of crossing, unites to some extent with 
the ink of the first line and the blotter takes up most of the ink 
of the line last made and also some of the ink of the unblotted 
first line at the crossing. The result of this blotting of the 
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Fig. 244. Order of writing shown by blotting of last writing where it crosses first 
and blotting has dimmed or partly taken away part of first line at crossing. 
Enlarged photographs at trial proved conclusively that the upper signature 
was last written. This same characteristic is also clearly illustrated in several 
blotted crossings in Figure 242. Photographs by Mr. Albert D. Osborn, Docu- 
ment Examiner, New York. 

second line is that the first or under line is dimmed, or lightened, 

at the crossing, especially after complete oxidation, and is not of 

uniform, continuous color, and the upper or last line is more 

nearly uniform at the crossing (See Figure 244). 

If the first stroke was also shaded and then blotted at once 
and the second stroke also immediately blotted it may not be 
possible to determine which stroke was last made unless, on 
two heavy lines of equal width and made with the same pen, the 
continuous tracks of the pen nibs of the upper or last line show 
at the crossing more distinctly than the nib marks of the first 
stroke. If the first line was blotted and the second line made 
soon after was not (Fig. 242), then the distinct and conspicuous 
widening of the last line at the crossing usually shows without 
any doubt which line was last written. 

The result produced by the application of the blotter is differ- 
ent if the second line is made a considerable time after the first 
line was written, unless the first line was written with nigrosine 
ink, in which case the lapse of time does not change the result. 
If the ink in the first line is ordinary writing fluid of the iron- 
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Fig. 245. Illustration of one of a large 
number of ‘‘raised’’ notes in which 
the amount was only in figures when 
signed. This illustration shows that 
twenty-three was written after the 
name of the bank written below. The 
last stroke shows continuous margins 
of nigrosine ink. Enlarged 11 x. 


nutgall class and, as_ stated 
above, has become oxidized, a 
blotting of the second line will 
not dim the first in any degree 
and it may be impossible to de- 
termine which line was last 
made. Often the darker, un- 
blotted first line will appear to 
be over the lighter line which 
was last made and those who 
have not studied the subject 
will always say that the dark 
line was last made. 

Writing with the ordinary 
commercial iron inks before 
oxidation on the paper can be 
nearly all washed off simply 
by applying water. This is the 
reason why ink lines of this 
kind even when dry, if not too 
old, are partly taken up by a 
blotter when crossed by a 
heavy wet line that is immedi- 
ately blotted. A peculiarity of 
logwood ink is that it is not 
thus affected by water even when first written, so that the ink 
of that class in a first stroke, if dry, is not thus taken up by the 
process of blotting. 

In the natural course of events fraudulent additions to docu- 
ments are usually made soon after the document is first written, 
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and sometimes immediately after and with the same writing 
materials, and thus the sequence of crossed lines can often be 
shown whether blotted or not. The indented tracks of the nibs 
of the pen in very old writing are apt to become indistinct and 
may almost entirely disappear, in which case a shaded stroke 
across such old writing showing distinct, continuous pen furrows 
would indicate a later writing. 

As illustrated in the chapter on ink, Figure 224, the edges of 
nigrosine ink strokes show a microscopic continuous dark 
border several shades darker than the main part of the stroke. 
These borders are entirely outside of the tracks of the pen nibs 
and on the extreme edges of the strokes and are apparently due 
to a doubling of the ink film, or a gathering of the fine suspended 
coloring matter at the rounded edges of the wet line when it 
dries as it lies on the surface of the paper. This peculiar margin 
is a pronounced characteristic of inks which are not true fluids 
but carry coloring matter in suspension. 

Nigrosine ink and some colored inks of the same aniline class 
show these delicate line margins very plainly and this effect is 
sometimes accentuated if the writing was blotted with the ordi- 
nary blotter. When the same nigrosine or soluble aniline inks 
are used for both writings these dark margins alone usually are 
sufficient to show which of the two crossed lines was last made 
if one carefully observes on which line the margins are con- 
tinuous, as is clearly shown in Figure 245. In some eases these 
margins and the nib marks are both continuous on one of the 
strokes at the crossing showing conclusively that this was the 
last stroke made. 

Ink of the nigrosine class which, as we have seen, is simply a 
coloring agent dissolved in water, does not run out on a crossed 
line to such an extent as fluid ink, although a fluid ink line will 
usually widen slightly on a nigrosine line first made. When a 
nigrosine ink line is crossed by an ink line of the same elass the 
last, or wet line, will dissolve the first at the point of crossing, 
no matter how old the first may be, and this is the reason, as 


innate 
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stated above, why the margins of the last line plainly extend 
across the first although the last line with this ink may not widen 
at the crossing. 

If a wet or unabsorbed ink line is crossed by another line in 
the same condition the result does not usually show which was 
last made. If a heavy and still wet shaded line is crossed by a 
similar line on very hard paper the nib marks of the last line at 
the crossing, as observed with the microscope by transmitted 
light, will be much more pronounced than on the first line because 
the wet line first made has softened the paper at that point. If 
a blotter is applied before the ink is dry, this increased blackness 
of the nib marks of the second line will often be shown quite 
clearly. 

When the second line written with any kind of ink is not at 
right angles to the first but crosses at an angle only a few 
degrees removed from the first the manner in which the ink runs 
across or is dragged across from one line to the other may show 


Fig. 246. Order of writing shown by ink of small ‘‘f’’ over top of 
‘J’? running out on previous stroke. Enlarged 32 X. 
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which stroke was last made. The result as affected by the direc- 
tion of the stroke should always be carefully observed. 

For examination of crossed lines a good hand magnifier or a 
compound microscope must be used and examination should be 
made in good daylight, with light falling on the document from 
various directions, until just the proper angle is found that 
shows most clearly the existing facts. A certain particular 
angle of view will usually show conditions which otherwise may 
not be seen. Itis also sometimes advisable to remove the micro- 
scope tube and observe the crossing under magnification with 
the tube inclined at various degrees from nearly horizontal up 
to vertical." 

The two crossed lines should each be looked at lengthwise 
with the microscope, with the surface of the paper held nearly 
on a line with the eye and turned gradually around until each 
line has been looked at lengthwise in both directions. An 
examination made in this manner may show clearly which line 
is continuous at the crossing. Care must be taken not to be 
misled by a reflection from the line surface as observed with 
the light coming from one particular angle only. 

None of these phenomena as a rule are plainly observable in 
fresh writing and specimens for comparison, study, or tests, 
should be old enough so that fluid ink has reached its fullest 
intensity of color if this is the condition of the writing in ques- 
tion. If the inquiry is regarding a nigrosine ink fresh specimens 
can be made and the phenomena observed as soon as the ink 
is dry. 

As already stated, under certain conditions it is not possible 
to tell which of two crossed lines was last made. The conditions 
affecting the question are, the kind of pen used, the movement 
employed, the speed of the strokes in question, the kind or kinds 


1 Under certain conditions examination the short depth of focus of the micro- 


by ‘‘oblique vision’’, as described by 
Frazer in ‘‘Bibliotics or The Study of 
Documents’’, will show the sequence of 
crossed lines, but the method must be 
used with great caution or incorrect con- 
clusions may be reached. Because of 


scope lens the line looked at from the 
side may appear to be continuous and 
over the other when this is not the fact. 
This important caution is not mentioned 
in connection with the method as 
described. 
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of ink used and its condition, the character or hardness of the 
paper, the probable time between the writing of the parts in 
question, the number of crossed lines for examination, the use 
of blotter on one or both writings, the delicacy, lightness, or 
direction of the lines which cross, and the porosity, or the dry- 
ness, of the paper. 

Strokes made rapidly on rough paper with a fine pen crossed 
by similar strokes often will not show which was last made but 
fraudulent additions to documents are usually made deliberately 
and distinctly. Writing of this kind often is actually heavier 
than the regular writing and the sequence of the crossing is 
always more clearly shown if a light stroke is crossed by a 
heavier and slower one than if this process is reversed. 

If two inks of entirely different composition are used and tlhe 
second writing does not follow soon after the first, the second 
line may not widen at the crossing; but under these circum- 
stances other things will sometimes show a different time of 
writing. Thick and heavy inks may not widen at a crossing, and 
inks may be so thin, pale and indistinct that the order of the 
crossing cannot be determined. One part of an examination of 
this kind under some circumstances should be a chemical test of 
the ink of the two writings, and if the inks are different this 
naturally will show a different time of writing. Tests should 
show results sufficiently distinctive so that the evidence based 
upon them is not the mere opinion of the one making the tests. 

Even when one line does not run out in any degree where they 
cross it is sometimes possible to determine which stroke was last 
made from the obvious superimposed position of the ink.of the 
second stroke when made with an ink of sufficient density to 
stand up on the paper to some extent. If both lines are made 
with a thin ink that is immediately absorbed one is in fact not 
on top of the other but both are mixed on the same plane. If 
the first ink has formed a solid film then the inks do not mix and 
the second line is physically on top of the first line. Under this 
latter condition a view at an angle will sometimes show clearly 
which line is continuous and on top but the second and last 
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stroke may be entirely absorbed in the first, when the sequence 
cannot of course be shown by any method. 

Special caution is necessary in determining the sequence of 
lines of different width or different intensity of color. A heavy 
or dark line always seems to be over a light or indistinct line 
when they cross, and a pale line, or light colored line, always 
seems to run under a black line at a crossing. Under these 
conditions it may be impossible to determine which was last 
made and the inexperienced and uninformed may easily be led 
into error. A light line made rapidly may not to any appre- 
ciable extent run out on a heavy line, and it may be so thin and 
light that when it is crossed the second line does not run out on 
it as it does on a distinct, strong line. If a light line is crossed 
at once, while it is still damp, by a heavy line the spreading of 
the second line on the first is usually unmistakable. 

Tf a dark and heavy soluble ink, like nigrosine, is crossed or 
touched by a colored ink, or a thin fluid ink, and the second 
strokes are full and strong a condition may be shown that may 
lead to an erroneous conclusion. If the first ink is sufficiently 
soluble the two lines may coalesce at the crossing and the stain 
of the first heavy line may extend slightly out on the colored or 
light line, apparently showing that the dark line was made last. 
Careful examination under these conditions will usually show an 
indefinite edge to such a stain and a mixture of the two inks 
instead of the running out of one on the other; but sometimes 
the result on actual tests is very misleading. 

Crossed lines in other parts of the same document should, if 
possible, always be compared with those in question if in the 
crossing in dispute it is probable that the second writing fol- 
lowed the first within a short time or while the first line was 
still slightly damp. Ordinary commercial writing fluid, now in 
almost universal use in business, will become absorbed and fixed 
in the paper in a few seconds, so that a ‘‘t’’ crossing made 
across a letter standing at the beginning of a long word, and 
crossed after the whole word is written, is frequently across a 
line entirely absorbed in the paper and the result in such a case 
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can be compared with the actual crossing in dispute on the same 
document, if it is probable that it was made shortly after the 
first writing. 

Where two ink lines are made with different inks a close 
direct examination of the crossing may show which line is con- 
tinuous by the arrangement of the ink film or the condition and 
coloring of the disturbed paper fibers. If an ink line which has 
been made dull in color by the use of the blotter is crossed by a 
line showing a gloss or luster, and the second line contains a 
considerable quantity of ink, the bright line will be continuous, 
and if the dull ink line is made last the first line will be dimmed 
at the point of intersection, although it is dangerous to base a 
positive judgment upon this fact alone, since the combination 
of the two inks may show a result different from that which 
either alone would show. 

It has been proposed in a discussion of this subject that a 
letter-press copy of crossed lines should be made in order to 
determine their sequence, but this should never be permitted. 
This copying test will rarely show any definite result and will 
usually render it impossible to make any further intelligent 
examination of the conditions by any method. 

In any investigation comparison should be made with ink lines 
the sequence of which is known, and the larger the number of 
samples for comparison the better. 

The order of crossing of two strokes may be shown by the 
manner in which the paper fiber itself has been disturbed or 
torn loose or forced to one side, as it would be if there was no 
ink on the pen. These results are physical results that .some- 
times are unmistakable. [specially with soft paper and a stiff 
pen the last stroke may tear loose and drag some of the fibers 
directly across the first line, thus showing which stroke was 
last made. 

If the lines of writing are thick enough to be appreciable and 
stand up on the paper, the upper continuous line may plough 
through the first and thus show that it was last made, or pos- 
sibly may show its additional height above the surface of the 
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paper at the crossing. This in rare cases may be observed 
under high magnification. The paper should be held so that 
neither ink line will be at right angles to the angle of vision but 
so that both are equally divergent. This position is important, 
as otherwise, especially when a high power objective is used, 
one line will be in focus and the other not, and the line in focus 
will appear to be the continuous line and apparently the last one 
made. [ew ink lines, however, are heavy enough to show a 
thickness sufficient to render this method of examination prac- 
ticable. If, however, the first line is ploughed through by the 
pen in making the second, then thick ink may render it easier to 
determine which stroke was made last. 

An ink line of good density if made over a pencil stroke will 
usually cover the stroke in such manner that the pen stroke will 
be seen to be the last made, but here again the comparative width 
and weight of the two strokes and the kind of ink used greatly 
affect the result. 

The sequence of two pencil strokes can be determined if the 
strokes are made with considerable pressure so as to indent or 
plow into the paper slightly. Indentations of this character, 
even if very slight, can be clearly seen with the stereoscopic 
microscope. The upper or last line will show a continuous 
indentation or furrow across the lower, similar to two crossed 
strokes on a piece of wax. This physical fact can, however, 
only be clearly seen with the stereoscopic 1 microscope or a stereo- 
scopic enlarged photograph. 

' Pencils are made hard by including in the graphite a finely 
powdered clay. When a pencil mark is made with considerable 
pressure the path of the pencil point as worn off is a smooth 
glistening black line. When this line is carefully examined 
under proper magnification and under the suitable angle of 
light it will be seen on many papers that the surface of the 
stroke shows continuous, parallel indentations, scratches, or 
striae. Under just the proper lighting and magnification these. 
seratches often show unmistakably which of two crossed pencil. 
lines was made last; the striz will be continuous on the last line 
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at the crossing. On soft 
paper or with lines 
made with light pres- 
sure these marks do not 
clearly appear and may 
not be sufficiently dis- 
tinct to indicate which 
pencil stroke at a cross- 
ing was last made. Here 
again one may also be 
misled by observing the 
crossing under only one 
angle of light or with 
light reflected from but 


one of the lines. 


With proper lighting Fig. 247. Order of writing of ink strokes and 
Pap R 2 = pencil strokes. The first pencil stroke at left 


and suitable lenses and third and fifth were made over the ink 
photographs of these a es Deed by glistening graphite over 
parallel and continuous 

indentations, grooves, or scratches can be made. It is advisable 
in making photographs of this kind to make them with the 
light coming from different directions and it will be found 
by experiment that one particular lighting shows the physical 
facts more clearly than any of the others. Effective photographs 
of this kind, like those intended to illustrate certain other dis- 
puted document problems, cannot as a rule be made with 
artificial light coming equally from each side of the object. 

A distinct pencil stroke over an ink line usually shows, when 
examined from just the right angle, continuous undimmed 
metallic luster which is broken or dulled at the crossing when a 
heavy ink line is last made over a pencil line as illustrated in 
Figure 247. 

For nearly all line crossing examinations, ink as well as pencil, 
the stereoscopic microscope is preferable if not actually essen- 
tial. This instrument shows hills and furrows and microscopic 
indentations that cannot be seen with the ordinary microscope 
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even if the highest power objective is used. In an examination 
of this kind the matter of proper lighting must also be carefully 
and constantly considered. It is also sometimes highly impor- 
tant that photo-micrographs be promptly made before the micro- 
scopic conditions are accidentally or intentionally disturbed. 
The facts in an apparently hopeless case sometimes can be shown 
so clearly by skilfully made illustrations that the case does not 
get into court. 

The sequence of writing or the relation of writing to some 
other act may sometimes be determined where it appears in con- 
nection with perforated ‘‘Paid’’ and date marks on commercial 
paper. If the writing preceded the punching, the edges of the 
punched out portions on good paper will be clear-cut with no 
stain on the edges of the cut or on the back of the sheet, as is 
inevitable if the writing followed the punching, especially if the 
line of writing touches the punched out holes in a number of 
places. 

It also is difficult if not actually impossible, in such a case to 
write continuously over these obstructions without the pen 
catching in the holes. An examination of the remaining parts 
of the strokes mutilated by the punching may show that the com- 
plete stroke must have been on the paper which would, of course, 
indicate that the writing preceded the punching. If the writing 
shows an effort to avoid the holes, which sometimes is the fact, 
this would necessarily lead to an opposite interpretation. For 
an examination of this kind, as stated above, the stereoscopic 
microscope, or enlarged stereoscopic photographs, are desirable 
and will in most cases show clearly the existing facts. 

Fluid ink writing over a fresh impression made by a rubber 
stamp inked with the ordinary ink pad will in places, as a rule, 
run out slightly where it touches the damp rubber stamp 
impression. If the stamp impression is allowed to dry thor- 
oughly before the writing is written over it the ink will not run 
out as it does on a damp ink line. A black ink in contact with a 
colored rubber stamp impression will usually appear to be last 
made whether it is or not. 
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Pen and ink written 
lines over typewritten 
letters do not as a rule 
run out and combine with 
the ink of the type im- 
pression as they do on a 
damp pen line or damp 
stamp impression. Ink 
strokes over typewriting | = = oy. ae chs 
sometimes are actually re- | “= Fontes 3 Be 
pelled when the lines |gm Sf — T, 
touch as if written over a 


BLPaby Paper and this fon- Fig. 248. Ink writing over fresh, rubber 
dition will of course indi- stamp impression. If impression is entirely 


Peteethat the pen writing ieee will not usually run out on stamping 
followed the typewriting. 

The results upon which an opinion must be based are affected, 
however, by the relative strength and depth of color of the lines. 
When an ink ribbon becomes worn and dry and makes a thin 
line it will not repel writing ink and writing ink will not run out 
on the previous typewriting ink. As with other crossed lines, 
the heaviest and blackest line or stroke will usually appear to 
be over the other whether this is the fact or not. A few easy 
experiments will demonstrate what can be shown and also how 
one may be misled unless great care is exercised. 

In some instances a writing ink line can be distinctly seen 
over a typewritten stroke and under other conditions it can be 
clearly seen that the ink flakes of the typewriting are over the 
pen written line. Many times, however, no positive opinion can 
be given and, as with some other problems, it may be necessary 
to decide the controversy entirely on other evidence. A posi- 
tive opinion on the subject based on physical evidence that can- 
not be shown to others should be received with great caution or 
receive no credence whatever. This- subject of a _ possible 
fraudulent document written over a genuine signature is dis- 
cussed more fully in chapter thirty. 





516 QUESTIONED DOCUMENTS. 


The matter of determin- 
ing the comparative age of 
two writings by the line 
crossings is an inquiry quite 
different from that of show- 
ing which was last made. A 
dispute sometimes arises as 
to whether two writings 
were written within a few 
minutes of each other, within 
a few hours, or long after- 





Fig. 249. Ink lines over typewriting show- 
ing repelling of ink line by typewritten 
line because of greasy substance in wards. As we have seen, if 


typewriter ink, 


an absorbed but still damp 
line is crossed by a fresh line from a well filled pen, the ink will 
usually run out on the first line in a pronounced and unmistak- 
able manner and if this condition exists it is clear that the 
second writing followed soon after the first. If the second line 
does not run out on the first in the slightest degree it is probable 
that the second writing was long enough after the first so that 
the first had become oxidized or partly oxidized and set. From 
these facts it will be seen that it may be very evident that a 
second writing must have followed a first within a short time, 
and other conditions will sometimes show that a second writing 
must have been added some considerable time later. As a rule, 
no very positive conclusion should be based on these phenomena 
unless the physical facts are very clear and distinct. This is 
another subject upon which the incompetent or the inexperienced 
witness may be led to give most positive testimony on an 
incorrect or inadequate foundation. 

As suggested above, it is sometimes important in crossed line 
inquiries that the photo-micrographs should be made at the 
earliest opportunity. Illustrations of this class sometimes are 
essential if the facts are to be clearly shown. It is well to make 
these illustrations under various lightings from different dirce- 
tions, and enlarged from ten to forty diameters. Great care 
should be exercised to get the sharpest possible focus and if 
possible different lengths of exposure should be given on differ- 
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ent films, or plates, until just the proper degree of contrast is 
obtained. When properly made photographs of this kind will 
sometimes furnish evidence that alone decides a case. 

One who makes a serious study of the subject should make 
specimens for comparison and study with all kinds, classes and 
conditions of ink, on all kinds of paper, with light, heavy and 
blotted strokes made slowly and rapidly and at intervals of a 
few seconds up to several years. With a collection of actual 
specimens of this kind for study and comparison, regarding 
which the facts are known, the possibility of error is much 
reduced. In many instances the characteristics which finally 
are unmistakable are not shown on fresh unoxidized specimens. 
Nigrosine specimens can, however, be made for immediate use. 
Figure 242 will suggest how useful examples for study can be 
made. 

As with some other of the special questions discussed on pre- 
ceding pages, it is necessary to say plainly that while it is true 
that the problem treated in this chapter can sometimes be defi- 
nitely solved, it is also important to know that under some 
circumstances, as already pointed out, it is impossible for anyone 
to tell which of two crossed lines was last made, and in every 
inquiry of this kind the evidence upon which a positive opinion 
is based should be clear enough so that with proper assistance 
and instruments even an unskilled but intelligent observer can 
see the evidence for himself. 

The case described in the footnote is an example of the pre- 
tension or the ignorance that brings discredit upon expert 
testimony. The contention of the ‘‘respondents’’ in this case 
was of course correct, as was disclosed by the practical tests.’ 


1‘*The specialists for the respondents stamp, appeared as a witness, and by 


testified that the appearance of super- 
position of inks of different ingredients 
and of varying densities, after the writ- 
ing and stamping had been done, was 
deceptive and entirely misleading, and 
that, in many instances, which was above 
the other, or last applied, could not be 
determined by any method, inspection 
or examination. Finally a post office 
employee, bringing into court an official 


actual experiment demonstrated to the 
satisfaction of the court that the con- 
tention of the respondents was correct. 
It appeared that the heavier or darker 
writing or imprint most frequently 
appeared to be on the top of the lighter 
impression. From Opinion of 
Surrogate, Hon. George F. Lawton, Mat- 
ter of Russell, ‘‘Dakota Dan’’ case, 
Cambridge, Mass. 
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Cases of this kind, in which the honest and competent man 
will give no opinion, furnish the opportunity for the pretender 
who usually finds his way into court-rooms on the invitation of 
an attorney who represents a fraudulent claim or who is 
endeavoring to prevent the facts from being shown.*’ There are 
those who claim to see evidence that cannot be shown to anyone 
else. When one claims to see in a disputed document what, with 
the best assistance, judge, jury, or opposing counsel cannot see, 
it is safest to assume, as stated above, that that thing does 
not exist. 

Expert testimony has been degraded by a certain class of medi- 
cal witnesses who present vague and fantastic theories in 
language that cannot be understood by the ordinary hearev. 
Their testimony in the end as a rule is a mere opinion and the 
ordinary judge or juror is not qualified to test it in a technical 
way although often it is inherently improbable. Nine-tenths or 
more of the discussions of expert testimony and the criticisms of 
it relate to this medical testimony or testimony regarding the 
mental capacity of one whose acts are under inquiry. [If all wit- 
nesses were competent and honest then of course opinion testi- 
mony by witnesses who give no reasons would perhaps have some 
value—witnesses with a proper reputation and experience are 
now credited—but the contentious trial tends to develop a class 


1It is to be expected as long as the 
present contentious trials continue that 
the actual criminal and the one who 
aims to profit through a fraudulent 
claim and the advocate they employ to 
earry through the undertaking for mu- 
tual profit will go out and find specialists 
and other witnesses who will assist, but 
there is no good reason why one who 
aims to prove the truth should be 
obliged to rely on this kind of assistance. 

There is a common idealistic theory 
of legal contentions which assumes that 
an ‘‘issue’’ to be tried out in court is 
based on two opposed contentions the 
merits of which are absolutely unknown 
if not unknowable to the contending 
advocates. This condition is now and 
then the fact but in nearly all criminal 
cases and in many civil cases the at- 


torney against the facts is fully aware 
from the first, not only of just what he 
is doing, but just what the truth is re- 
garding the controversy. What. he de- 
liberately does is to get witnesses who 
will say from the witness stand just 
what he says from the council table. 
There are those on the right side of a 
case who are inclined to meet this testi- 
mony with similar testimony by un- 
worthy witnesses but this is always 
dangerous as well as unethical even for 
those who represent truth and justice 
thus ‘‘to fight the devil with fire’’ by 
employing unworthy witnesses. Thorough 
preparation on the facts will usually 
expose corrupt expert testimony and 
equally corrupt advocacy but now and 
then the devil wins against the truth. 
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of witnesses that brings the whole subject of expert testimony 
under serious criticism. It is therefore generally advisable in a 
disputed document case, as stated above, to consider testimony 
that cannot be illustrated and reasonably explained as of no 
value. The fact that document testimony can be illustrated and 
explained puts it in an entirely different class than much of the 
medical testimony given in courts of law. 

In certain cases the only safe method of procedure is to decide 
the controversy entirely on other evidence. There are cases, as 
has been pointed out, where no one can tell from the physical 
evidence what the fact is, although there are always available 
those who are willing to guess. They should not be given the 
opportunity. 

No matter how well qualified as a scientist or microscopist 
a witness may apparently be, unless he has made a careful 
special study of actual examples of known crossed lines his 
opinion on the subject should be received with much caution. 
Microscopie specialists sometimes give the most positive errone- 
ous testimony because they have never studied the varying 
effects of different inks and papers on the problem especially 
of fully oxidized ink specimens. 

In all these discussions effort is made to present the matter in 
as clear and explicit a manner as possible but there are certain 
points that will hardly be fully understood and appreciated 
without some original investigation and experimentation. One 
ean learn much of correct principles, theories, and basic ideas 
by careful and attentive reading, and the attorney can perhaps 
often go no further than this, but the collection, handling and 
study of actual specimens is the real beginning of scientific 
study in any field. One who merely reads what another has 
done has not gained first-hand knowledge. 

There are these two kinds of knowledge and there are two 
kinds of technical books written, those that grow out of life and 
experience and those that grow out of a library. The man who 
has navigated a ship, or plowed a field, or pursued a hare writes 
of the performance in a different way than the mere doctrinaire. 
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The late Professor Gifford, of Columbia Law School, in a book 
review illustrates the point by a quotation from Walter Bage- 
hot. Professor Gifford relates that in one of his penetrating 
essays Bagehot discusses the claim that real literature of the 
highest type grows out of real experience; that is, he says it is 
‘‘a first-rate imagination working on a first-rate experience’’. 
He quotes one of those Shakespeare descriptions—that with the 
usual writer would be commonplace—of ‘‘the pursuit of a hare’’. 
At the end Bagehot anCRD Ot remarks, ‘‘We know that he had 
been after a hare.’’ 

There are those who tae books, who give technical testi- 
mony, who try and argue cases in courts, who have not beeni 
after the hare. 


Fig. 248a. An erasure and a crossed stroke showing 34 M (thirty-four thousand) 
changed to 54M. The line crossing shows that the top of the ‘‘5’’ was made 
after the ‘‘4’’ was made. ‘ 
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ORDER OF WRITING AND COMPARATIVE DATE SHOWN BY 
WRITING OVER FOLDS IN PAPER. 


As with evidence based on the crossing of two fine lines, dis- 
cussed in the preceding chapter, most writers are wholly 
unaware of the fact that the physical change in a single pen 
stroke over a fold in a piece of paper may show that an addition 
to a document is fraudulent. It is sometimes possible to show 
conclusively that a paper was folded before certain writing was 
placed upon it, and the proof of this fact may be the controlling 
evidence in the investigation of the date of a disputed or 
suspected writing. 

To show that part of the writing followed the folding may 
alone be sufficient to prove that the document contains a fraudu- 
lent alteration, addition, or interlineation. It has been conclu- 
sively proven that a fraudulent document was written over a 
genuine signature by showing that a continuous fold across the 
sheet followed the writing of the signature and preceded the 
writing of the body of the document, thus demonstrating that 
the signature was written first. This subject, a forgery over a 
genuine signature, is discussed more fully in the thirtieth 
chapter. 

As is well known, a sheet of paper is a compacted mass of 
fibers and when it is folded one side is necessarily compressed 
and wrinkled and the opposite side pulled apart or actually 
fractured, and, as paper fibers are only slightly elastic, it is 
impossible ever to get the parts back exactly into their original 
relation to each other. The effect of the folding operation 
necessarily depends upon the quality and thickness of the paper, 
upon the closeness of the fold or amount of pressure put upon 
the paper when folded, the length of time it has remained in a 
folded condition, and also upon the number of times that the 


paper has been folded and unfolded. 
[521] 
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Even one folding of a sheet of writing paper pressed down in 
the ordinary way inevitably disturbs the fibers on both sides of 
the sheet, makes the surface uneven and at least to some extent 
changes the porous character of the folded portion. This change 
in the paper will usually affect the character, direction or width 
of an ink line where it crosses the fold. If one or more distinct 
strokes, or parts of letters, cross the folded portion of the paper, 
and particularly if there are other lines for comparison on the 
same document which were written before it was folded, it is 
usually possible to show (Fig. 251) that part of the writing 
preceding the folding and part followed it. 

_ It may occur that the writing in question on a document was 
written so long after the first writing that the fold which has 
served as.a hinge is so broken and porous. that the pen sticks 
into, or even through, the paper at this point and a portion of 
the ink may actually have run through to the opposite side of 


Fig. 251. Written lines over folds and folds across written lines. 
Photographed natural size and enlarged 17 diameters. 
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the sheet. A condition of this kind would, of course, be positive 
evidence that the paper was folded before the last writing. 

Good paper may be folded numerous times without being 
actually fractured, while some papers are broken on one side by 
one ordinary folding, and therefore the results in writing over 
the folded portions will vary under varying conditions. Tough 
and thick papers may not be broken but it is difficult to make a 
sheet of paper of this kind lie flat even after one folding, which 
produces a ridge on the outside or convex side of the fold and a 
hollow on the inside or concave side, and this unevenness alone 
may affect the added writing in a manner that shows clearly 
that it was written after the fold was made. | 

Strokes across convex ridges due to folds are apt to be wider, 
especially downward strokes, where they hit the fold, because 
of the obstruction of the ridge. If the ridge is quite high there 
may be a narrow place or even a gap in the line on the far side 
of the ridge. It is important that the direction of the stroke 
should always be considered in an inquiry of this kind.* 

The concave or inner side of a fold is lower than the other 
parts of the sheet and with strong paper a pronounced hollow 
extends the whole length of the fold on that side. If paper of 
this kind is folded only a few times the paper will not be likely 
to be broken, or made much more porous at the fold, but pen 
strokes often show skips or lighter places where the pen or 
pencil jumps over the hollow; or strokes at such a point show 
a slight change of direction at the fold. 

The concave or inner side of the fold does not as a rule affect 


1A question regarding the sequence of 
writing and the impression of an im- 
pressed seal sometimes arises. If a 
signature extends over a considerable 
part of a deeply impressed seal the 
effects on some papers is like the effect 
of an ink line over a fold in paper or a 
depression or raised obstruction. If the 
seal has broken or pulled apart the 
paper fiber then the ink will run into 
it in an unmistakable manner, but with 
a weak impression or very strong paper 
the seal impression will not break the 


paper, though if the writing follows the 
sealing the line will almost certainly be 
disturbed by these rough portions. If a 
considerable ink line extends over an 
impressed letter or character on a seal 
and the line is uniform in ink distribu- 
tion and uniform in width this is eyi- 
dence that the writing preceded the 
affixing of the seal. In some cases, as 
with other problems, it is impossible to 
answer the question definitely as to which 
was first, a writing or a seal. 
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a pen stroke in so pronounced a manner as the convex side but 
may affect it somewhat. In writing over the ridge or convex 
side of a horizontal fold on hard paper the upward strokes in 
slant writing may be slightly deflected to the right and down- 
ward strokes to the left. Upward strokes meet more resistance, 
as the point of the pen as ordinarily held comes more directly 
against the ridge and is more likely to stick into it and stop. 

The surface of hard calendered paper of the ordinary legal 
and foolscap quality is made smooth by heavy pressure and very 
few foldings of this paper render it porous and spongy at the 

fold; fluid ink runs into the fold as it would into a blotter and 
widens and changes the character of the line at that point in an 
unmistakable manner. 

While this widening effect, as stated above, will show first on 
the convex side of the paper, it will show on either side after a 
few foldings and unfoldings. Even a fine hair line will often 
show a pronounced widening at the fold and the ink from a 
shaded line will run out both ways at the junction of the shade 
and the fold. Many papers which are made entirely from wood 
are easily broken by folding on account of the shortness of the 
fibers, and ink lines over folds in these papers usually show a 
pronounced widening at that point. 

The result of writing over a fold is somewhat modified by the 
character of the ink used. If the ink is limpid and easily 
absorbed it will show in a more pronounced manner that a 
writing is over a fold than if the ink is thick and heavy. One 
of the commendable qualities of the commercial writing fluids 
in common use is that the extreme fluidity of the ink carries it 
into the fiber of the paper, where it oxidizes and forms a perma- 
nent record. This quality makes the ink very sensitive to 
changes in the porous character of the paper and writing over 
a fold with this ink is therefore more likely to show a pro- 
nounced result. 

Thick ink or an ink that deposits its color mainly on the 
surface of the paper, like nigrosine, and all inks of the char- 
acter that carry coloring matter partly or wholly in suspension 
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Fig. 252. Ink line over fold and fold across ink line. Enlarged 24 
diameters in illustration, 32 times on original photographs. 


instead of in chemical solution, do not show so plainly that a 
line was written over a fold and it may be impossible to say 
whether a line with this ink preceded or followed a folding. 
These latter inks in their application to the surface of paper 
resemble paint and differ radically from a limpid fluid that is 
almost instantly absorbed. 

When a distinct, continuous, or solid line is first written and 
the paper afterwards folded and partly broken after the ink 
becomes dry (Fig. 252) there is an obvious break in the ink film 
itself, showing a line or part of a line of unstained paper fiber 
exactly at the fold; the main pen stroke is no wider at the point 
of fracture and the broken portion of the paper does not show 
ink stains excepting on the fractured and frayed ends of the 
fibers which made up the original line. If the line was made 
after the fold and the paper is afterwards fractured, the ink 
stains at the point of fracture will be wider than at other parts 
of the same line. 

A line which was made before the paper was folded at first may 
appear slightly wider where it is broken but careful examination 
with a magnifying glass will show that this apparent widening 
is due to the frayed or loose ends of the stained paper fiber. 
If a line is completely broken and the ends separated, worn, and 
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frayed at a fold it is sometimes impossible to determine which 
was first, the writing or the folding. 

The change in a line over an unbroken fold may not be 
very apparent until the ink completely oxidizes and reaches its 
fullest intensity of blackness. Fresh writing with ordinary 
fluid ink over a folded sheet may not show distinctly the phe- 
nomena described while the same crossing after the ink turns 
black will show in a very pronounced manner the characteristics 
outlined. Examples for illustration and to be used as test 
papers should be made in advance so that the ink will become 
oxidized. 

A pencil stroke over a fold may not be affected to any great 
extent, but on some kinds of hard paper, as already pointed out, 
it sometimes is possible to show clearly that the writing followed 
the folding. In the investigation of a question of this kind the 
stereoscopic photo-micrograph often is particularly desirable. 

Hxamination of writing over folded paper should be made 
with a stereoscopic microscope with good light and no opinion 
should be given until a careful microscopic examination has 
been made. H/xamination with the microscope under a magnifica- 
tion of from twenty to about sixty diameters will usually show 
the conditions with the greatest distinctness. 

The startling clearness with which many of these questions can 
be illustrated by stereoscopic photo-micrographs can be appre- 
ciated only by an examination of actual illustrations. The 
most vehement denial is sometimes made of facts that are per- 
fectly evident when thus illustrated and the absence or exclusion 
of appropriate illustrations may defeat justice. This unfor- 
tunate result is especially hable to be reached in a controversy 
regarding matters of the kind discussed in this and the pre- 
ceding chapter involving questions of a microscopic character 
which necessarily are in a measure hidden and indistinct. 

An investigation of the relation of a writing to a fold in a 
sheet of paper or of the sequence of two strokes that cross, are 
matters to which the average juryman, referee, or judge has 
never given attention, and to ask these men to decide such a 
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question without giving them every possible assistance may 
easily lead to error. It will readily be seen by the illustrations 
shown that many delicate and almost invisible characteristic 
conditions can be proved so positively by stereoscopic photo- 
‘graphs that it is impossible successfully to deny them. 

These special photographs should be enlarged about ten to 
thirty diameters, and, with proper care and attention to details, 
can readily be made by following the directions given in the 
chapter on photography. In order to view these illustrations 
the ordinary stereoscope is required, and there are not valid 
objections to its use when it assists in showing the facts." 

Definite instructions regarding the making of stereoscopic 
photographs of document questions is given on page forty-six 
and with modern photographic equipment the making of them 
is not difficult. Im many instances an enlargement of three or 
four diameters is all that is necessary to show the facts but in 
certain cases an enlargement of twenty or thirty diameters is 
highly desirable. Illustrations of these special photographs are 
not included as it is difficult to illustrate them effectively by the 
half-tone process and also because they must be detached to be 
observed in the stereoscope. 

There is as a rule violent, and sometimes successful, opposi- 
tion to any new or unusual thing in legal proceedings, but the 
law has slowly followed the progress of the physical sciences 
by the employment of improved methods by which facts are 
shown more clearly. 

If it is made to appear by clear, positive testimony that in 
certain inquiries a stereoscopic photograph will illustrate, 
explain, and enforce oral testimony, and that without this illus- 
tration testimony would in some measure be weaker and less 
effective, the exclusion of a photograph of this kind in some 
states, when its necessity has thus been clearly developed in the 
testimony, affords sufficient ground for reversal on appeal. 

1 Admissibility of stereoscopic photo- German Theological Seminary vs. Du- 


graphs: Illinois, City of Rockford vs. buque, 64 Iowa 736, 17 N, W. 153. 
Russell, 9 Ill. App. 229, 232. Iowa, 
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This matter of kind, size and number of photographs should 
be carefully considered in every case, as evidence of a somewhat 
unusual character may be ignored or brushed aside because it 
was not forcibly presented. Some of these subjects, like that 
discussed in the present chapter, can be illustrated on a small 
photograph but should not be thus illustrated. Testimony may 
be weakened because it is too assertive and dogmatic, like much 
preaching, or, on the other hand, because it is too weak and too 
unimportant to really get into the hearer’s mind. 

A suit that may involve thousands, or even hundreds of 
thousands, of dollars may be jeopardized or actually lost because 
of a shortsighted economy that limits necessary photographic 
preparation. Photographs should not be too limited in size, 
in variety, or in number of duplicates. <A little four by five 
flimsy print, which perhaps may illustrate the essential point 
in controversy, may be ignored and forgotten when the same 
evidence completely presented in a succession of properly 
grouped pnotograpas of different degrees of enlargement, be- 
ginning with a clear photograph of the complete document in 
natural size, and ending with an eleven by fourteen print show- 
ing the crucial point, with all prints backed and hinged and 
presented in a suitable binder, or covers, cannot so easily be 
brushed aside as of little consequence. The mere reading of 
some legal opinions shows that the important technical evidence 
was not convincingly presented. 

The amount of technical oral evidence is an allied point for 
consideration in connection with the proof of the facts in a dis- 
puted document case. There is no doubt that a confirming 
technical witness often greatly enforces testimony even if no 
actually new idea is presented. As with photographs, it is more 
difficult to ignore two than only one. 
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ERASURES IN DOCUMENTS AND THE DECIPHERING AND 
REPRODUCTION OF ERASED WRITING. 


Before being formally executed a document containing era- 
sures should be copied, but this is not always done. As a result 
of carelessness and slovenly methods pages of a document on 
which erasures have been made remain a part of it when it is 
‘*signed, sealed, and witnessed’’. Documents also now and then 
contain erasures and changes that were fraudulently made after 
the documents were executed, and therefore it becomes neces- 
sary if possible to distinguish that which is fraudulent from 
that which is genuine. 

Krasures and changes should not be carelessly overlooked but 
in interpreting them, as with other problems, the warning is 
repeated that the unduly suspicious state of mind should again 
be avoided; not every change should at once be considered 
fraudulent simply because a change appears. The question 
should be considered in a careful, thorough manner and in 
all cases it should be determined what the reasonable inference 
is from all the facts. An obvious, necessary change in a docu- 
ment often is evidence not of fraud but of genuineness, while a 
delicate and partly concealed change may be very suspicious. 

If for any reason a document is under suspicion it should be 
thoroughly examined for the purpose of discovering any fraudu- 
lent erasures or alterations it may contain. Fraudulent changes 
naturally are made in a hidden manner and they may never be 
discovered if special attention is not directed to this subject. 
Many of them no doubt have never been found. 


1 Many valuable suggestions regarding by Prof. Dr. M. Dennstedt and Dr. F. 
the general subject discussed in this Voigtlinder, Fredrich Vieweg und Sohn, 
chapter as well as many other questions Braunschweig, Germany, 1906. Dr. Denn- 
relating to forgery and questioned docu-  stedt is director of the State Chemical 
ments generally may be found in ‘‘Der Laboratory at Hamburg. 

Nachweis von Schriftfalschungen u.s.w.’’, 
[529] 


34 


530 QUESTIONED DOCUMENTS. 

Many questions of importance arise regarding alterations in 
documents and the questions are presented in a great variety 
of forms. It may only be necessary to determine whether a 
change or erasure has actually been made, or it may be a matter 
of great importance to show what was first written. Sometimes 
the whole inquiry is regarding the change in a single word, or 
even of one figure or part of a figure in a date or an amount, 
and again the question may arise whether a whole document, 
with the exception of the signature, was erased and a new and 
fraudulent document written above the genuine signature. 
Wills, notes, receipts, and other important documents have been 
manufactured in this way." 

The most common and clumsy form of erasure is by abrasion 
by which method the surface of the paper itself containing the 
ink is actually removed, taking the ink with it. Erasures of this 
kind are usually perfectly apparent when carefully examined 
but may be so skilfully made as to escape detection on first view. 
If a writing with ink crosses the field of an abrasion erasure 
the resulting conditions will usually show very plainly that the 
writing followed the erasure. The operation of making the 
erasure so disturbs the fiber that the paper is more porous and 
ithe ink makes a stroke at that point distinctly different from 
strokes on other portions of the same sheet. 

The line in the field of the erasure is to some extent wider 
and rougher than it otherwise would be and the ink runs out 
sidewise forming a series of minute points extending in both 
directions from the stroke, described as ‘‘feathering’’ as illus- 
trated in Figure 253. 

The ink line is also usually somewhat dulled in color and with- 
out luster but may be a deeper black than on undisturbed por- 
tions of the paper because more ink has been absorbed. Writing 
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also seriously been considered whether 
an expert may testify as to the existence 
or time of erasures, alterations, or inter- 
polations. Such testimony is often not 
to be distinguished practically from 


which has uniformly been held proper. 
There is, at any rate, no scintilla of 
reason for doubt.—Wigmore on Evidence, 
Second Edition, Vol. III, See. 2027 
(1923). 
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Fig. 253. Lines over erasure showing ‘‘feathered’’ edges. 


over an erasure will sometimes show through on the opposite 
side of the sheet. 

The attempt is sometimes made to smooth or rub down the 
erasure before writing and if this is skilfully done on good paper 
the ink line at such point will show but little difference from 
a normal line until it is looked at under proper magnification. 
A microscopic examination of the paper will always show a 
distinct difference in the quality of the line over an erasure 
due to the disturbance of the fiber and the roughening of the 
surface of the paper. 

Examination should be made with good light falling on the 
document at various angles and with the microscope tube or 
magnifier held at various angles to get an exact view of the 
gloss or luster of the paper surface, and an examination should 
always be made under various degrees of magnification. As 
with other subjects, too high magnification may be as undesirable 
as that which is too low. ; 

The slightest disturbance of the surface of smooth paper 
even by an ordinary rubber eraser can readily be detected by 
holding the sheet so that the angle of reflection from the portion 
in question is exactly on a line with the eye. The portion 
disturbed will look darker simply because it will not reflect as 
much light as the smoother portions of the paper. There are 
some erasures that can be discovered by no other method. The 
highest magnification with the microscope will not disclose 
them. 

Examination should also be made by transmitted light, which 
will often show what otherwise is not clearly seen. A trans- 
mitted light photograph of that portion of the document 
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including the place in question affords an effective means of 
comparing the transparency or opacity of various portions of 
the paper. This test is more fully outlined in the chapter on 
photography. 

One of the most interesting of forgeries is the ‘‘raised”’ 
check, draft, or other commercial paper which is made to repre- 
‘sent a larger sum than when it was signed. This is a somewhat 
unusual but very dangerous kind of forgery, as the signature 
which it carries is genuine and when a paper is presented for 
payment or credit special attention is naturally directed only 
to the signature. 

Genuine documents are sometimes so carelessly drawn that 
the amount is increased simply by adding words before or after 
the smaller amount first written and then adding ciphers to the 
amount written in figures or, if necessary, changing the amount 
in figures. In this way ‘‘Twenty-four’’ is made to read 
‘“‘Twenty-four hundred”’ or ‘‘Twenty-four thousand’’, or ‘‘One 
hundred’’ is changed to ‘‘Twenty-one hundred’’. If however 
papers are properly drawn it is impossible to make these 
changes without first making some kind of an erasure. 

There have been numerous cases in which notes, orders, 
receipts and other papers were purposely drawn so that they 
might easily be changed after being signed or paid. This has 
been accomplished in some cases by writing the amount only in 
figures when the paper was signed, Figure 245, or leaving open 
spaces in amount lines that later could easily be filled in. Adding 
ciphers of course multiplies by ten, and amounts like 100 or 
1000, written only in figures, are easily changed to 400 or 4000 
by changing the ‘‘1”’ to a ‘‘4”’ simply by the addition, without 
erasure, of the angle part of the ‘‘4’’ to the figure ‘‘1’’. In the 
same manner the figure 1 may be changed to 7 or 9, and 3’s 
may be changed to 8’s, or after a slight erasure a 3 ean be 
changed to 5 as shown in Figure 248a. 

If a document has been raised by adding to it a word, line, 
or a figure which has not required an erasure, it may be impos- 
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Fig. 254. One of a number of forged notes raised from Eleven Dollars to 
Seventeen Dollars by making the second ‘‘1’’ into a ‘‘7’’, The 
defendant, tried at Batavia, N. Y., was found guilty. 


sible to show that a change has been made but the lack of 
continuity is usually apparent. If the change or addition has, 
however, touched any previous writing it is usually possible to 
show an unnatural order in the writing. In some cases, for 
example, it is possible to show (Fig. 255) that a figure 4 or 9, 
or 7, was made from a figure 1 by showing that the left side of 
the figure was made last, or added to the figure 1, or the last or 
added part may have been written with a different kind of ink. 

A fraudulent addition in words will almost invariably show 
a different slant, size, line width or a general unnaturalness that 
indicates a different time of writing, or, as stated, the added 
part may be written with an ink that shows a lack of uniformity 
with the ink first used. 

If before a change is made a previous writing must be erased, 
the operation of producing the forgery is necessarily made 
much more difficult but it is not by any means prevented. Even 
school children know that there are certain cheap preparations 
on sale in stationery stores that will successfully remove ordi- 
nary ink writing. These chemical preparations are of great 
ussistance to the forger and make it possible to remove a pre- 
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Fig. 255. An exhibit in the case of U. S. vs. Chesapeake & Delaware Canal Company, 


tried at Wilmington, Del. 


An order which when paid was a receipt for a 


dividend was changed by making a figure ‘‘1’’ into a figure ‘4’? to represent a 


dividend payment of 1874. 


This discovery was made forty years after 1874 


and these two little added strokes of the pen proved that a claim of the 
United States of $21,000 with compound interest for forty -yeafs «was *gddd. 


vious writing and make a check, note, receipt or contract read as 


he desires to have it read. 


These chemical erasures usually affect the document in such a 
way as to show clearly that it has been tampered with but when 


1The question, what are really the 
words in a written instrument, when they 
are doubtful either on account of the 
obscure manner in which they are writ- 
ten or because of an uncertainty on the 
face of the writing, whether any of them 
have been stricken out or altered by the 
maker, is a question of fact; and if such 
question arises in a cause being tried 
by a jury, this question of fact should 
be submitted to the jury, and the evi- 
dence of experts on the question, what 
are the words in the writing, ought to 


be received; and if the court refused to 
permit such evidence to go to the jury, 
this court ought to reverse such action 
of the court below.—Beach ys. O’Riley, 
14 W. Va. 55 (1878), L. R. A. 65, 155. 

The alteration or interlineation should 
be explained by the party claiming the 
benefit of the paper, and if it is suspi- 
cious in appearance and satisfactory 
explanation is not made, the proper con- 
clusion is a conviction of fact against 
the instrument.—Catlin Coal Co. ys. 
Lloyd, 180 Ill. 406 (1899). 
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skilfully made they are not discernible by ordinary observation. 
All of these chemical preparations have a tendency to produce 
on white paper, after the lapse of some time, a pale yellow 
stain. On all smooth or calendered papers the application of 
any liquid is at once apparent when carefully examined, espe- 
cially the application of a strong chemical solution which at once 
attacks the sizing, dulls the finish and loosens up the paper 
fibers which have been compacted by the calendering process. 

On some papers chemical bleaching solutions completely 
remove:the sizing in the paper so that an ink line on such a por- 
tion of the paper ‘‘runs’’, or ‘‘feathers’’, in a perfectly evident 
manner, almost as in blotting paper. Chemical erasures show 
least upon heavy, rough linen or bond paper which, unfortu- 
nately, is the paper generally used by banks for checks and 
drafts and other commercial documents. | 

In examining the ink of these parts of a writing where there 
may have been an erasure the exact tint, luster, and secondary 
eolor should be carefully: compared under various conditions 
and angles of light and also the quality and exact width of the 
various strokes of the writing of the part in question. Tests 
with litmus paper have been recommended for evidences of 
chemical erasures and may furnish useful information and for 
a long time some erasures can be detected by the distinct odor of 
chlorinated lime. 

Tests with iodine vapor if properly made-will show chemical 
erasures and other disturbances of paper :surfaces but: such 
tests almost inevitably deface a document. Delicate stains due 
to chemical erasures are sometimes effectively proved by 
photography which may show slight differences in tint, 
especially yellow colors, with unmistakable distinctness. The 
photographic methods to be employed for this purpose are 
outlined in the chapters on photography and ink. 

Unfortunately a large proportion of modern blank forms of 
checks, drafts and other negotiable papers are made exactly as 
the forger desires in order that fraudulent changes may easily 
be made. In the first place they are printed on rough surface, 
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high quality bond or linen paper on which even erasures by 
abrasion can be made quite successfully, and chemical erasures 
leave almost no trace and often are detected with difficulty. In 
the second place, some of these forms are lithographed on wet 
paper, and the process of wetting makes it impossible to dis- 
cover any evidence of a subsequent wetting when a chemical 
erasure is made. 

In addition to these conditions favorable to the forger many 
of the printed devices intended to prevent raising not only do 
not serve as a protection but actually assist in making such a 
change appear regular and genuine. One device often employed 
consists of some kind of a design printed on the surface of the 
paper. Some of these forms are simply parallel, straight or 
curved lines, while others are elaborate designs or the words 
making up the name of the bank printed very small, indistinctly, 
and close together so as nearly to cover the whole surface of the 
paper and give a tint to it. 

These designs or lines are supposed to be printed in an ink 
that is at once removed by any chemical agent that will remove 
writing ink and with the thought that such an erasure would 
thus become perfectly apparent by also taking away the printed 
words or lines. This would be the result if the ink were removed 
by clumsily smearing the chemicals over the whole field of the 
writing, as an office boy might do it, but when only the lines 
themselves are carefully taken out but a small portion of the 
design is removed, which is easily restored, and, when over- 
written with the new or added words the change can hardly be 
discovered and the printed tint actually assists in hiding the 
changes. 

Tons of this alleged ‘‘safety paper’’, carrying a printed 
device that gives a tint to the whole surface that a chemical 
erasure was supposed to remove, have been printed with ordi- 
nary printing ink and not with a removable ink. A paper thus 
printed is in fact a ‘‘safety paper’’, that is, it is safe for the 
forger because the device, not at all disturbed by the removal of 
the writing ink, covers up evidence of stain or disturbance of 
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Fig. 256. Transmitted light photograph showing original check punch 
characters $24$ filled up and $2400$ punched over same field. 


paper surface and thus effectually assists in hiding all evidence 
of a fraudulent change. Banks and business houses could well 
afford the investment of fifteen cents for an ink eradicator with 
which to test all the check forms in use by them and thus learn 
whether the paper is safe for them or safe for the forger. 

Another device which has been widely used, and is still 
employed to some extent, is the check punch by the use of which 
the amount in figures is punched out of the paper either by 
small perforations arranged in the shape of figures or the com- 
plete figure is cut out. Although this method was for years 
very popular it was not only ineffective but also actually aided 
a forger. He filled in the holes with pieces cut with a punch 
of the same kind and then repunched a new amount as shown 
in Figure 256. 

Another almost universal practice in this country that greatly 
assists the forger is the printing of the word ‘‘Dollars”’ at the 
extreme right-hand side of the blank form leaving a long open 
space usually covered only by a single long ink line. This open 
space is an invitation to add ‘‘hundred”’ or ‘‘thousand’’ to a 
small amount or to make any change desired after the necessary 
erasure of the single line with chemicals or by abrasion. 

Some business forms have a protective stub which is torn off ° 
to the proper line but with these, after being ‘‘raised’’ the whole 
stub is torn off; others have separate printed forms for different 
amounts and this is no doubt the most effective protection but 
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Fig. 257. One of two drafts drawn for ‘‘One Hundred’’ Dollars and raised to 
‘‘Nine Hundred’’. The drafts were drawn in Sacramento and paid in San 
Francisco. 


the method is not practical for general use. Still other forms 
are printed on a paper which is discolored by chemical applica- 
tions, others are written with ‘‘safety ink’’, which is usually 
India ink or ink made of carbon, or a prussian blue ink that 
does not keep well, which inks cannot be removed by the ordi- 
nary ink eradicators. Under some conditions carbon ink can 
be removed by mechanical means as it is not absorbed in the 
paper like ordinary fluid ink. 

There was formerly in use a machine that embossed and 
printed across the face of a check or draft ‘‘Not over One 
Hundred Dollars’’, or a similar line, which, while the machine 
was in good order, was an effective protection. Representatives 
of competing machines, however, did show how it was possible 
to make a fraudulent change of amount when a machine had 
been in use for some time and the ink had become nearly dry. 
It was essential that all these machines should be in good con- 
dition in order fully to serve the purpose for which they were 

designed. 
' Machines are also now made that print in color the amount 
in words and also in figures and when in good order are a quite 
effective protection against raising. Paper is also furnished 
that, when an erasing or bleaching fluid is applied to it, dis- 
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closes an under printing of the word ‘‘forgery’’ or some similar 
term. This paper is intended to prevent the change of the 
payee’s name, or the date, as well as the amount. Dyes, how- 
ever, are cheap and everywhere available, and skilful operators 
who seek to hide evidence of change can usually do it well 
enough so that it is not discovered by the first paying teller and 
the amateur chemist goes his way with a substantial reward for 
his toil. All of these various devices are a real protection, how- 
ever, because the regular criminal operator naturally chooses 
those papers that are most easily changed.’ 

The question of raised checks and drafts is a very practical 
one to the banker for, as a rule, he and not the depositor loses 
what he pays on these interesting documents and he must con- 
stantly be on guard. The method and procedure that he should 
employ in order to avoid the paying of raised papers are, as 
far as the conditions will allow, those that should be employed 
in an exhaustive examination of these suspected documents. 

A few quick tests that can be applied to suspected papers of 
this kind are: (1) an examination of the whole paper surface 
by reflected light, (2) comparison of the line quality of the 
several parts of the amount in words and comparison of the 
line quality of name of payee and words of amount line, (3) 
examination of the serial number on the document in order to 
discover if it is made with rubber stamp or shows any irregu- 
larity, (4) comparison of exact tint and quality of ink in amount 
line with other parts, (5) comparison of width of pen lines or 
pen strokes of the various parts and search for any irregulari- 
ties due to differences in sizing or surface of the paper on 


1The older methods of preventing 
counterfeits by the properties of the 


over this one which is visible and easily 
removed, and a third invisible but dark- 


paper itself are the use of a special 
watermark and the Willcox process of 
applying colored fibers on the surface. 
Forgeries are guarded against by Bal- 
lande’s method using a paper containing 
calomel on which the authentic writing 
is done with a solution of alum and 
sodium hyposulphite; Zeiss’s method 
consisting in printing the paper with 
three colors, one visible and fast, another 


ened by writing materials, and Haskins 
and Wells’ method using a paper con- 
taining 5 per cent phosphate of iron, 
2 per cent phosphate of manganese, and 
5 per cent potassium ferro-cyanide, 
which is stained by acids, alkalies or 
salts.—Berlin Centralblatt, through Paper 
Making, 26, 541-3, December, 1907, and 
Chemical Abstracts, Vol. 2, No. 4, p. 586, 
February 20, 1908. 
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Fig. 258. A Bank Draft raised from $34 dollars to $9,000 and paid and another 
that forgers bought and spoiled in raising and took it back saying that it 
had been. accidentally burned and the bank gave them another that they might 
try it again. Alonzo J. Whiteman, the celebrated bank forger, was convicted 
at Buffalo, N. Y., of forging or raising the draft from $34 to $9,000. 


different parts of document, (6) search for discolorations due 
to chemical erasures, (7) examination of: back of document in 
the field where suspected writing appears for evidence -of 
embossing or erasures, (8) examination of style, slant, size and 
speed of writing of amount in words and figures compared with 
writing on other parts of document, (9) careful examination of 
amount in figures for evidences of lack of uniformity, (10) 
examination for odor of chlorine ink eradicator, (11) observa- 
tion of amount line and amount in figures by transmitted light 
with sun shining directly on the document. 

The final step to be taken in some cases, and the best of all, is 
to call by long or short distance telephone the parties who are 
supposed to have drawn the paper. The result of a little delay 
often is the disappearance of the one who is asking for the 
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money. The inquiry, ‘‘Can you leave the document and come 
back in an hour?’’ often ends the interview and may save a 
_ thousand dollars or more. 

The banker labors under several difficulties. He usually is 
hurried when forged paper is presented and must make a quick 
decision, knowing that unwarranted suspicion of a document 
may never be forgotten and may lose a good patron and also 
fully realizing all the time that he may pay out good money on 
a fraudulent paper. If a paper is suspected some excuse for 
delay must be made until it can be properly examined. Most 
forged papers are handled or, in the forger’s vernacular, ‘‘laid 
down’’ by a comparatively new depositor who has previously 
opened an account and made deposits and drawn checks until he 
las become known, so that when the time arrives for him to 
present his fraudulent paper he needs no identification. These 
facts suggest the importance of thoroughly investigating all 
new customers. 

There is a prevalent erroneous opinion that a very large pro- 
portion of losses on commercial paper, checks, drafts, and other 
documents, is due to the ‘‘raising’’ of the amounts on genuine 
papers. Careful investigation shows that only about five per 
cent of losses are due to ‘‘raising’’ and ninety-five, or more, 
per cent to forgery of handwriting. The ‘‘raised’’ paper is 
comparatively rare; the forged paper is passed and paid every 
day. A thorough study of the subject of forgery by the paying 
tellers of American banks would save from ten to thirty millions 
of dollars every year. These men who pay forgeries could at 
least learn what the difficult problems are and would not then 
attempt to do what no one can perform. 

It is not generally known what an enormous amount is lost 
every year on forged documents. Bankers and business men 
do not even tell each other and often a clever swindler leaves 
a trail of fraudulent paper from the Atlantic to the Pacific. Not 
banks alone, but hotels and many business houses of all kinds 
are thus constantly victimized. If there is no clew the victim 
quietly charges the amount to his loss account as part of the 
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cost of experience and does not advertise the fact that he or 
his bank has been swindled. 

Many of these forged signatures are obviously bad from the 
defective line quality alone and it would seem that those who 
are called upon to depend upon handwriting identification would 
make some study of it, but they seldom do. Occasionally a 
skilful piece of work appears but many of the forged signatures 
that are passed are so bad in line quality that the qualified 
examiner requires no standard writing of any kind in order to 
say they are not good signatures. As a rule banks pay these 
papers without hesitation and then too often, with what appears 
to be an almost obvious moral obliquity, insist that the document 
is genuine. It would seem to be a banking maxim, at least in 
certain places, that any document that has been paid is genuine. 

A central clearing house for forged paper, properly conducted 
by one skilled in classifying and identifying disputed docu- 
ments and especially handwriting, would save banks, hotels 
and business men several millions of dollars every year. Banks 
are not much interested, however, and seem to prefer to pay 
‘forgery insurance’’, and ‘‘bureaus of investigation’’ of banks, 
hotels, and the various states do not co-operate. Each state 
is an ‘‘asylum’’ for criminals from forty-seven other states and 
a skilful performer reaps his harvest in New York and goes 
on into Pennsylvania, Ohio, Michigan, Illinois and other new 
fields and continues his depredations. Forgery is the most 
profitable and the safest American crime. 

It is said that every one of these skilful forgers is Soaitted 
sooner or later and this is no doubt true, for the reason that 
they become careless and forgery in so many cases seems to be 
an unconquerable habit, but in the meantime the losses amount 
to an enormous sum. It is positively known that clever swindlers 
of this class have almost constantly operated for more than ten 
years before they were finally caught. 

No devices or methods of procedure would be an unfailing 
protection against forgery, but often temptation to ‘‘raise’’ 
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- documents could be partially removed and many losses pre- 
vented if all checks, drafts, and orders for money, and espe- 
cially bank drafts, were printed and drawn in such manner as 
to make changes difficult instead of easy, as now is often the case. 

Alteration and tampering would be made much more difficult 
if all business forms that pass from hand to hand should be 
printed on dry, very smooth and perfectly white calendered 
paper, not of the highest quality, with an ample field of pure 
white paper surface above and below the amount line. 

Calendered paper, like ordinary foolscap, is made smooth by 
pressure as it runs between heavy rolls. This operation com- 
presses and smooths the sheet and the slightest disturbance of 
the surface of any kind is easily seen. The application of water, 
or any fluid, swells the paper and destroys the uniformity of the 
surface and is easily discovered. 

Abrasion erasures also are very apparent on this paper and 
it is impossible to erase even pencil writing from paper of this 
kind without destroying the sheen or reflective quality of the 
paper when the erasure is made. As pointed out above, an 
erasure of this kind is seen at once by holding the paper so that 
the surface reflects light to the eye. The disturbed portion will 
not reflect the same as undisturbed portions. The banker or 
business man should select the paper upon which checks and 
drafts are to be printed and not meekly accept whatever paper 
and design is offered to him. 

The word ‘‘Dollars’’ should not be printed in checks, drafts, 
and important papers but should be written immediately after 
the amount in words, and the amount in figures with the dollar 
sign should follow close upon the same line. This writing of 
the line containing the amount in words, the word ‘‘Dollars’’, 
and the amount in figures should be begun at the extreme left of 
the paper and should be written with the parts close together 
until all are written. 

To change a paper of this kind from a small to a large amount 
necessitates the erasure of at least part of the line of writing 
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on white paper, including the word ‘* Dollars’’, and the amount 
in figures, instead of removing a single wavy or straight line 
between the amount in words and the printed word ‘‘Dollars’’ 
at the extreme end of the line. 

It is not often that a fraudulent paper is first presented to the 
bank upon which it is drawn and these precautions are really for 
the protection of others. It is objectionable and unpleasant to 
put into the hands of every innocent customer a paper all 
plastered over with perfectly evident precautions against 
forgers and for this reason many effectual methods for the 
prevention of fraud cannot be employed. Some of the devices 
in use convey disagreeable suggestions and even if effective 
would not be universally adopted. Banks and business men, 
however, should make any change for the common good and a 
few by careless practices should not continue to subject others 
to constant danger of serious loss." 


It many times is highly important not simply to discover that- 


1OLp TaLLy Sticks.—‘‘From the time of the Norman Conquest until as late 
as the American Revolution they were in use in the English exchequer and were 
not entirely abolished until less than a hundred years ago. 

The tally stick was a short, well-seasoned wand of willow, hazel or elm, on 
one side of which when a loan was made a number of notches were eut. On two 
other sides were Roman characters indicating the sum of money, the name of the 
payer and the date of the transaction. When these had been duly eut into the 
wood the Deputy Chamberlain would split the stick through the middle with a 
knife and mallet, so that part of the notches remained on one half and part on 
the other. 

One piece was given to the lender and was called the stock. The other, called 
the counterstock, was retained in the exchequer and filed away. When the debt 
was finally paid the stock and the counterstock were bound together and filed 
away as a receipt and arecord. Charles Dickens found them a theme for a satirical 
reference when he declared in a humorous speech at the Drury Lane Theatre that 
the British exchequer was keeping its accounts in much the same way as Robinson 
Crusoe kept his calendar. 

The great pile of accumulated stocks was finally burned in 1834 in the stoves 
of the House of Lords. So great was the heat from these ancient, dried out records 
of the nation’s past financial transactions that it is said to have been the cause 
of the fire which destroyed the Houses of Parliament. 

Though they were so cumbersome the tally sticks had at least one distinct ad- 
vantage in that with them forgery was almost impossible. When the sticks were 
split it would have taken a more skilful artist than even the modern counterfeiter 
to duplicate one-half so that it would match the other without detection. However, 
it is not expected that pen and paper forgers will ever become so numerous as to 
force the English Government back to the use of the ‘‘whittled sticks’’—Bank 
Notes, London. 
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an erasure has been made but to learn what the erased sentence, 
word, letter, or figure was. It is sometimes possible finally to 
show conclusively what was erased when at first it appears that 
no part of the original writing is left. This is especially true 
of chemical erasures and sometimes is also true of abrasion 
erasures. 

Where the whole surface of the paper has been taken away 
and the writing with it in the field where the writing appeared 
it often is impossible to determine by any method what was 
erased, but in many instances enough of the original writing 
remains at the tips of letters, or other parts, so that it is possible 
to say positively what was erased. The shape and size of the 
erased field often discloses quite clearly what the letter or figure 
or word was in the original writing. 

Even in an abrasion erasure of ink writing it is sometimes 
possible to reproduce the original by chemical fuming. If a 
strong, penetrating ink was used for the original writing it may 
have penetrated the paper to a sufficient degree so that the 
remains are colored by the fuming process and become partly 
legible. If the original writing was written with a weak ink 
mostly deposited on the surface of the paper, then the abrasion 
erasure will often take it practically all away and it cannot be 
deciphered by any method. 

It is sometimes possible to show clearly what an original 
pencil writing was that has been erased by the ordinary rubber 
eraser. Even when the graphite forming the original mark 
has nearly all been taken away, the original writing often 
indents the paper so that by strong side light the shadows in 
the indentations may make the erased matter perfectly legible, 
as shown in Figure 13. Matter of this kind should be photo- 
graphed at the earliest possible opportunity. 

A photograph of this kind should be made by admitting strong 
light from the side through an aperture from one-half inch to 
three inches wide, and the paper should be placed so that the 
light forms shadows in the indentations that most clearly show 

35 


046 QUESTIONED DOCUMENTS. 


the original figure or word. As a rule a word should be illumi- 
nated endwise opposite to the direction of the writing. Photo- 
graphs should, of course, be suitably enlarged. By this method 
a figure or word sometimes clearly appears in a photograph on 
what apparently is only plain white paper. 

Krasures of typewriting often clearly show what the erased 
word was by the delicate and almost invisible remains of the 
letters and by the number of letter spaces. Ordinary type- 
writing is spaced ten letters to the inch and usually it is easy to 
determine just how many letters there were in the erased por- 
tion. The extensions of the letters above and below also help 
in deciphering the erased word or sentence. Hrased typewriting 
cannot ordinarily be reproduced by the chemical fuming process. 

What in effect is an erasure is the covering up of a writing 
with a film of ink painted over the original writing, or the 
making of a second heavy figure, or letter, over a previous 
writing, a ‘‘surcharge’’, without making any erasure. In some 
instances the final result is a blurred and confused mass that, 
except under special treatment, cannot be deciphered but by 
following correct and careful methods in many instances it can 
be shown what the original writing was. Bequests in wills are 
sometimes made wholly illegible by completely covering all the 
words with ink. 

If the original writing was typewritten and it was completely 
covered with writing ink, the original writing can sometimes be 
made legible by a weakened bleaching solution or diluted ink 
eradicator applied slowly with a small brush and blotted off. 
By this method the typewriting can sometimes be gradually 
uncovered sufficiently so that it can be read. If permission is 
not given to bleach the covered writing the writing can some- 
times be deciphered by making a series of photographs of 
different lengths of exposure that make legible the writing that 
is slightly darker where the original writing is covered. Care- 
fully made transmitted light photographs will sometimes render 
some or all of the original writing legible, as shown in Figure 
258a. This same method may render letters or figures entirely 
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Fig. 258a. Direct light photograph and transmitted light photograph of same matter. 


legible where two have been written in the same field without 
erasure. | 

The most interesting and, in many instances, most important 
and sensational reproduction of an erased writing is by the 
chemical fuming process. As is well known, practically all 
ordinary inks can be removed, erased, or made illegible by the 
application of two fluids, sold in stationery stores and called 
‘ink eradicators’’. 

They are not in fact eradicators but bleaching agents by the 
use of which the color is taken out of the ink but much, if not 





Fig. 259. A check stolen from a private mail box and raised from $2 41/100 to 
$290 50/100 and paid. The original amount brought out by the fuming process. 
The fuming was done and the photographs made by Mr. Albert D. Osborn, 
Questioned Document Examiner, New York. 
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most, of the ink ingredients are still in the paper but are 
invisible. The fuming process recolors these bleached ingredi- 
ents and makes the erased word, letter, or figure again legible. 
This result, often startling in its effect, many times is absolutely 
unmistakable and cannot be denied. 

Ammonium hydrosulfide, especially when in the form of fumes 
so that it will thoroughly penetrate but not stain the paper, 
recolors the iron of ordinary ink even if bleached so that the 
writing again becomes legible and can be photographed. The 
necessary apparatus is illustrated herewith (Fig. 260), and the 
manipulation of it is not difficult. The fumes are offensive and 
some means, like that illustrated, should be provided for con- 
fining them until the operation is completed. 

The reproduced writing gradually fades and the fuming opera- 
tion as a rule should precede a trial when a photograph can be 
made which will show in permanent form the reproduced writ- 
ing. The document should always be photographed before the 


Fig. 260. Chemical fuming apparatus by the fuming to show it as it ap- 


use of which ‘‘eradicated’’ writing can peared before the erased 
again be made legible. 


writing was reproduced. 
With proper apparatus 
this fuming operation can 
be conducted in the court- 
room before a judge or 
jury. Even if the fuming 
was done before the trial 
the operation can be re- 
peated and the erased 
writing brought out be- 
fore the eyes of the jury. 
In some instances it is, of 
course, necessary to do the 
first fuming in court. It 
should always be ex- 
plained that the bleached 
writing cannot be repro- 
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duced if it does not contain iron and if possible an advance 
experiment should be made on a tiny portion to show whether 
or not it can be reproduced. 

An effective means of showing and making a permanent record 
of the facts in controversies regarding erasures and alterations 
in documents is the prompt making of suitable photographs. 
If, however, the work is not done promptly and with an intelli- 
gent understanding of the problem, photographs may be of but 
little value. An examination in this book of the illustrations of 
delicate microscopic facts, shows what is possible even by 
the half-tone process. The subject must be studied from the 
standpoint of lighting, color and degree of enlargement, and in 
some cases it is possible only by actual experiment to determine 
what kind and size of photographs are most desirable for the 
purpose. Whatever is done should be done promptly. 

What are known as ‘‘photostatic reproductions’’ or ‘‘photo- 
stat photographs’’, that have heretofore been criticised as a 
means of illustrating disputed document problems, are partic- 
ularly undesirable for the purpose of illustrating erasures and 
changes in documents or writing over folds in paper, the subject 
discussed in the preceding chapter. 

By this special photographic process reproductions are pur- 
posely made so as to render writing as legible as possible. This 
is accomplished by making the range of gradation in depth of 
color very narrow and by greatly increasing the contrast. 
Where only general form and legibility are required these repro- 
ductions answer the purpose admirably. Forged signatures 
and complete holograph forged documents have however been 
declared genuine because the illustrative photographs relied 
upon by the contestants were made by the photostatic process. 
Especially when these photographs are enlarged and the second 
photograph made so that they will appear black on white like 
the originals the line quality in a writing is shown so indistinctly 
and incorrectly that this phase of evidence of lack of genuineness 
is practically destroyed. 

It is especially important in illustrating delicate microscopic 
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facts or in attacking a complete forged document that the photo- 
graph be made showing the utmost detail in the lines or strokes 
themselves for the reason that with fine writing these important 
characteristics cannot be seen and appreciated in natural size, 
especially by untrained jurors and non-scientific judges. The 
most damaging evidence against a document of this kind, its 
halting and drawn character, does not appear unless this line 
quality characteristic is clearly shown. Photostatie photo- 
graphs smooth out somewhat and make uniform rough lines 
and line edges, and thin lines and heavy lines are made to appear 
just alike and thus often actually cover up important evidence of 
forgery. 





Fig. 259a. Illustration from exhibits in the Daniel H. Jackson will ease, tried in 
New York City in 1926 before Honorable James Foley, Surrogate, and a jury. 
After an adverse jury verdict the proponents unwisely asked for an allowance 
for costs which was denied with such positiveness in a written opinion that the 
case was not appealed. The Honorable Surrogate in his opinion says: ‘‘In 
addition . . . it was conclusively established by the evidence that the 
alleged legacy of Harry H. Jackson in the disputed paper had been fraudu- 
lently altered by raising the amount from $5,000 to $505,000.’? In re Jackson’s 
Estate, 127 Misc, 187, 215 N, Y. Supp, 230 (1926), 


CHAPTER XXX. 


QUESTIONED ADDITIONS, INTERLINEATIONS 
AND SUBSTITUTIONS IN DOCUMENTS. 


The tendency of the law is to excuse defects in documents and 
no doubt much injustice has been done by the often exercised pre- 
sumption that changes in the form of additions, interlineations 
and substitutions were authorized and made before execution. 
Like the defense attorney, the courts often seem to go far in 
finding some excuse for an alteration. Just a little perjury is 
sometimes sufficient to validate almost obvious fraud. 

Careful courts, however, properly scrutinize and set aside 
documents containing changes that cannot reasonably be ex- 
plained. Obviously a lawyer is not performing his duty well 
who exposes to attack documents that he prepares by leaving 
in them when they are signed changes that arouse suspicion. In 
a later chapter this subject is discussed more fully with emphasis 
upon the importance of rewriting all pages of documents when 
changes of any kind have been made in them. 

Documents in improper form are signed every day that lead 
to annoyance, losses, and litigation. Not only are important 
papers executed that contain erasures, as was pointed out in 
the preceding chapter, but also those that contain fundamental 
changes that modify the whole import of the documents. 

It would no doubt be in the interest of justice if the law more 
definitely required that all important changes in documents 
should be fully and adequately explained by one who is to profit 
thereby. In earlier days, when perhaps there was more time to 
do things well and when documents were not so common, they 
were prepared with greater care and the present careless prac- 
tices have resulted in some measure no doubt from the laxness 
of the legal requirements. 

The validity of a document is sometimes quite naturally ques- 
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tioned because it contains those parts in the form of interlinea- 
tions or additions which may greatly change, extend, or limit 
its effect and value. In a case of this kind the question to be 
determined is of course whether the document was continuously 
written and completed before execution or whether the addition 
or interlineation is a fraudulent writing which the document did 
' not contain when it was signed. Questions of this kind are the 
basis for much litigation especially in these days of typewriters. 

Changes or interlineations in a will are especially reprehen- 
sible and if at the last moment before execution they must be 
made they should be described at the end of the will itself before 
execution; but this commendable practice is by no means uni- 
versal and therefore it frequently becomes necessary to deter- 
mine if possible whether these interlined or added parts are 
genuine or fraudulent. Numerous of these careless practices in 
the drawing of wills are an open temptation to fraud and in 
many instances it is impossible by any method to determine 
whether a change was honestly or fraudulently made. 

Many important wills not only contain erasures, additions 
and interlineations but are written on several separate sheets 
of paper loosely fastened together, and in an important recent 
case the attestation clause and the signatures of the witnesses 
were on a sheet separate from the will itself bearing the signa- 
ture of the testator. These careless practices render it easy to 
make a fraudulent addition or interlineation or even to substi- 
tute without authority whole pages. This subject is more fully 
discussed in the thirty-fifth chapter. 

If it is possible that the interlined or added part may be in 
a different handwriting, then careful study and comparison must 
be made, as with a simulated forgery, but often the part in dis- 
pute is concededly written by the writer of the remainder of the 
document and the order, date and continuity of the writing 
are the questions to be investigated. 

If an interlined part immediately precedes the signature, as 
is often the case, careful examination should be made to see 
if any parts of this writing cross or touch any stroke of the 
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writing of the signature itself. If there are these crossed lines © 
they must be examined with great care and thoroughness and 
with proper instruments as outlined in a preceding chapter. It 
is not easily understood without actual experiment and examina- 
tion with what clearness and certainty it can often be shown 
which was the last stroke made when two strokes cross. Crossed 
lines may also point to unnatural order of writing of other parts 
of the document and it should be carefully examined throughout 
with this point in mind. 

The question whether any part of the writing followed the 
folding of the paper should also be carefully considered if that 
fact has any bearing on the genuineness of the document or 
shows anything irregular in its preparation. This question is 
often of great importance and these points for consideration 
“may be entirely overlooked if a document is not systematically 
examined. 

Unfortunately there are trials, not all in little court-houses, 
where these important questions must be considered with not . 
only no suitable document microscope but not even a hand 
magnifier available and where no one is present who has had any 
technical experience in connection with the problem presented. 
The natural result is that fraud often is successful. This book 
it is hoped will help a little here and there; but a book alone 
often is not enough, although it may at least suggest caution. 

If it is claimed or must be maintained that the writing in 
question or any suspected part was written at the same sitting 
as the remainder of the document and with the same pen and 
ink, then the class, condition, tint and depth of color of the ink, 
and the comparative widths of the pen strokes, must be carefully 
examined throughout the whole document. 

The portion in dispute and those preceding and following it 
should be photographed in several ways, as directed in the ink 
and photography chapters, to discover possible differences in 
tint. As it is difficult to distinguish tints by artificial light, 
unless the differences are very pronounced, the ink lines should 
be examined in daylight with the color microscope under magni- 
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Fig. 261. Ort-Gandy note 
case tried at Auburn, 
Indiana. Two notes 
raised from $1,000 to 
$10,000 by erasing 
“*One’’? and _ adding 
6¢g?? to £4000’, 


fication of an ex- 
tent which best 
shows the exact 
tint and depth of 
color. Somewhat 
indistinct  differ- 
a Nee ences in shade or 
s ee STOR ex tint are not dis- 

| ha edie cernible except 
Pee eR under proper mag- 
with<2--ieper cent interest payable annually, from da nification, and the 
—— ora surrounding condi- 
tions and light 
must also be favorable in order to show the fact. 

If a color or comparison microscope is not available, then 
two ink lines of equal strength should, if possible, be found lying 
close together, one disputed, one undisputed, which can both be 
brought for comparison at one time into the field of the ordi- 
nary compound microscope. Hand magnifiers are not always 
corrected for color aberrations and must not be relied upon 
exclusively in determining tints. There are special hand magni- 
fiers, however, corrected for color, that are very desirable for 
ink examinations. 
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The ink in a questioned writing of this kind, unless obviously 
different, should always be chemically tested by the application 
of suitable reagents to determine whether it shows the same 
color reactions as the ink in other, or unquestioned, parts of 
the document. If inks of different chemical constituents have 
been used, although their color as shown in the writing is the 
same, these chemical tests, properly and carefully made, as out- 
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Fig. 262. Added phrase with different pen shown by measurements of upward 
minimum strokes measured in thousandths of inch by measure shown in 
Figures 30, 31. 

lined in the chapter discussing ink, will show conclusively that 
they are different. 

If it is claimed that the writing was with the same pen, then - 
a number of the unshaded and shaded strokes of the questioned 
writing should be carefully measured and averaged for com- 
parison with similar measurements of other parts of the docu- 
ment. The diagonal line thousandth inch measure (Fig. 30), 
is useful for this work. Line widths, which in unshaded strokes 
range in extremes from about one-thirtieth of an inch to one 
two-hundredth of an inch, can easily be measured. 

With this glass measure these measurements in division of 
thousandths of an inch can readily be made and this high divi- 
sion renders it possible to compare with extreme accuracy the 
average widths of the normal, minimum, and shaded strokes in 
the regular writing and in the questioned interlined or added 
writing. The upward normal strokes show approximately the 
width of the pen point and if measured in both writings and 
averaged and compared significant differences can be conclu- 
sively shown, as illustrated in Figure 262. 
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Fig. 263. Gradation of blotter 
effect showing continued writing 
and not writing on different 
occasions. 

The difference in width 
of lines made with fine 
pens, actually varying as 
much as from twenty to 
fifty per cent, is not 
plainly apparent until the 
lines are measured. Suit- 
able measuring instru- 
ments are indispensable 
for these examinations 
and they enable even those 
without experience in 
such matters to read and 
verify these measure- 
ments. Differences in line widths in these parts may be ap- 
parent to the unaided eye and in this case definite measurements 
confirm and enforce the conclusion of difference. 

The question is sometimes presented as to whether several 
book entries, charges, credits or debits, were made in the regular 
course of business on the dates they bear or were fraudulently 
made at one time at some later period to show some desired 
result. In an inquiry of this kind it is highly probable that 
there will be greater uniformity in the fraudulent additions 
than in the regular writing written at different times and under 
different conditions. | 

This unnatural uniformity may show, (1) in the tint or con- 
dition of the ink, (2) in the quality of line, (3) its width, (4) its 
smoothness or roughness, (5) in the size of the writing, (6) in 
its position, especially its vertical alignment, (7) in the size, 
position and arrangement of figures, ditto marks, or abbre- 
viations, (8) gradation of blotted lines. 

Continuous writing of this kind, whether with pencil or pen, 
will almost certainly show less variation in numerous ways than 
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if written at different times with the writing instrument in 
various conditions and the writer necessarily surrounded by 
differing circumstances of time, position, light, haste and care 
which variable conditions inevitably affect the result. Some of 
these habits of uniformity differ with different individuals and 
the basis of comparison in an inquiry of this kind should, if 
obtainable, be other similar work by the same writer. 

A part of a document that is undoubtedly genuine is sometimes 
carefully retouched in order to make it conform in ink color to 
a fraudulent or added part. When this retouching of a genuine 
or unimportant part is discovered the whole document should 
be examined with the microscope. A retouched genuine part 
of a fraudulent document is shown in Figure 264. 

If the task of the forger is to add a considerable amount of 
writing to a document and thus materially change its signifi- 
cance the task is, as a natural consequence, vastly more difficult 
than simply to write a signature under such conditions. Even 
with the same ma- 
terials and under 
the same external 
conditions, it is ex- 
ceedingly difficult to 
produce a fraudu- 
lent written addi- 
tion without making 
some conspicuous 
differences which 
when pointed out 
and properly inter- 
preted are perfectly 
apparent. 

This difference 
ean usually be 
shown even if it has 
been possible to 
match the exact tint 


Fig. 264. Genuine writing overwritten to _ hide 
difference in ink of added part or alteration. 
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of ink, quality of line and width of strokes, which, after the 
lapse of even a little time, is exceedingly difficult if not actually 
impossible. 

When the task undertaken is that of adding a line or para- 
graph, or even a word in typewriting, many almost insurmount- 
ing difficulties arise. As is described and illustrated in a later 
chapter typewritten characters are in line both ways, vertically 
as well as horizontally, and in ordinary spacing the lines are 
exactly forty one-hundred-and-twentieths of an inch apart and 
exactly parallel. It is of course possible to get these four posi- 
tions positively correct but it is a task of very great difficulty. 

Another difficulty, if the typewritten addition is made some 
days, weeks or months after the original writing, is to exactly 
match the ribbon condition. 

Many documents have been changed by a substitution of a 
whole fraudulent sheet for a genuine sheet where a document 
consists of more than one sheet. Wills, patent applications, 
and other documents have thus been altered and no doubt have 
in many instances wholly escaped detection. This naturally is 
a problem involving almost all the elements or phases of a 
document and questions may arise regarding paper, water- 
marks, ink, handwriting, typewriting, binding, contents, con- 
tinuity and other questions discussed in various preceding 
chapters. An investigation of this kind should give attention 
to all these matters.' 

If a document that may have been fraudulently altered is type- 
written then the typewriting should be investigated with the 


1A very important means of prevent- 
ing fraud of various kinds in connection 
with the use of business papers is the 
printing of a continuous serial number 
on them, as is usually but not always 
done with checks, with the requirement 
that none are to be destroyed and that 
they are to be used exclusively for the 
purpose specified. 

Cash proof records and various tally 
and record sheets, and all kinds of order 
and record memorandum sheets, as well 


as all kinds of receipts, should be made 
on serially numbered forms. These num- 
bers are easily printed when the forms 
are printed, and are a most effective 
protection. They serve to make more 
difficult all kinds of fraudulent altera- 
tions and substitutions. Of course, all 
ehecks and drafts should be numbered 
serially. A number on these various 
papers is in effect a date, and is of use 
in many other ways than as a protection 
against fraud. 
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utmost thoroughness, as suggested above, and if the document 
is in handwriting then ink, pen, and handwriting should be 
thoroughly investigated. The binding should be scrutinized and 
the paper measured and examined in every way possible. The 
question of the continuity, consistency, and connection of the 
language from page to page should receive attention and also 
any date significance in the subject matter. 


Forgery over a Genuine Signature. 


Another interesting kind of forgery made by addition of a 
fraudulent part is that in which a whole document is written 
over a genuine signature. Old documents containing genuine 
signatures in which a blank space was carelessly left above the 
signature are sometimes used to make fraudulent notes, agree- 
ments or contracts, all the document being cut away except the 
signature and the blank paper above it upon which the subject 
matter is written. 

If a previous ink writing over a genuine signature was chemi- 
cally erased this fact usually can be conclusively shown by care- 
fully following the methods outlined in the preceding chapter. 

Fraudulent documents of this kind have been written over 
signatures carelessly written on blank paper, or names and 
addresses obtained in some manner and, at least in one instance, 
illustrated herewith, a document was made out of a page of an 
old style autograph album, a note having been written above 
the genuine signature. 

If it is claimed, as is usually the case, that both the signature 
and the body of a suspected document of this class were written 
at the same time and place, the ink of the two parts should be 
carefully tested in every way possible as with a disputed inter- 
lineation. If the writing of the body of the document and the 
signature touch at any point the crossed strokes may show that 
the signature was written first. 

If the body of the document was typewritten and the signature 
and the typewriting touch each other then these points of contact 
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See footnote 1 below. 


clearly appear to cover and be over the pen line. 


1In the Harry Wright fifty thousand 
dollar note case, tried in New York City 
in November, 1927, it was clearly shown 
that the document, which was dated in 
New York, but no doubt originated in 
the City of Mexico where both parties 
resided, was written on the small fly 
leaf of a book upon which a name and 
address had previously ‘been written. 

After what was in a number of ways 
a sensational trial, Mr. Justice Coleman 
of the United States District. Court, from 
the bench, decided that the document was 
fraudulent. The paper of the document 
was important evidence in the case. It 


Typewritten note over genuine signature. 
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should be ex- 
amined with great 
eare to discover if 


te possible which 
crate es was written last. 
Experiment will 


show, as illustrated 
in chapter twenty- 
seven (Fig. 249) 
that a pen written 
line with ordinary 
ink over fresh 
typewriting is usu- 
ally repelled some- 
what as if over a 
grease spot and the 
pen line is not con- 
tinuous if the pen 
line was last. If 
the  typewriting 
was last there will 
be no interruption 
at the crossing and 
the  typewriting 
ink will sometimes 
It should be 


had red edges at top and bottom, which 
could be clearly seen with the microscope, 
and the paper was not writing paper but 
book paper. 

It was cut by hand on one edge and 
torn off on the other, and the body of 
the document was in typewriting placed 
at the extreme top of the sheet over the 
signature. The name of the alleged maker 
was followed by a post office box address 
in Spanish. The peculiar note is illus- 
trated in reduced size in Figure 265 
and in numerous ways is a typical exam- 
ple of a fraudulent document over a 
genuine signature. 
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understood in this connection that different kinds of inks and 
different strengths of line modify the result. As with two pen 
lines, if both crossing strokes are continuous the heavier and 
darker line will usually appear to be over the other whether or 
not this is the fact. 

The writing of both the signature and the subject-matter over 
any continuous folds in the paper should be examined for the 
purpose of determining if possible the order of the writing and 
the folding. If the signature extends across a well defined fold 
over which the writing of the subject-matter also extends, and 
it can be clearly shown that the signature was written before 
the folding and the writing above the signature after the folding, 
then these facts alone would show that the document is not 
genuine. ; 

A third indication of a lack of genuineness in a document of 
this class is a crowded or unnatural arrangement of the words 
written in above the genuine signature. This crowding in of 
writing or typewriting immediately before the signature may 
be shown by comparison with the other parts of the document 
or the curving of the last line of handwriting up above the sig- 
nature, or jumping over a stroke may show that the signature 
must have been there first or the line would- not. have been 
written so as to avoid it. In some instances the fraudulent writ- 
ing is begun too high and the last lines are written with the 
words wide apart and spread out in a way that indicates an 
attempt to fill up the open space above the signature. 

Another suspicious condition is any extra or unnecessary 
writing accompanying the signature that indicates that it may 
not have been written as a signature executing a document, but 
was written for some other purpose. In a New York state 
disputed will that finally was declared to be a forgery the 
abbreviation ‘‘Mr.’’ preceded the signature and an address 
followed it, Figure 268, and in other cases addresses and post 
office box numbers have followed a signature on a document of 
this kind that would not naturally have been written after an 

36 
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execution signature. An interesting document of this class that 
was proved to be a forgery in the United States Federal Court 
in New York City in 1927 is illustrated in Figure 265. 

The signature in some instances may be too far to the left, 
or too high on the paper to be in a natural position or it may 
be too far away from the body of the document to look natural 
and as if written in the usual manner after the writing it follows. 
But with an illiterate writer unaccustomed to signing documents 
some of these peculiarities may not be suspicious. The lower 
parts of long letters in the writing over the signature may be 
abbreviated in an unnatural manner to avoid running into or 
touching the signature, or such letters may be bent to the right 
or left for the same reason. 

The paper on which a suspected document of this kind is 
written should if possible be traced to its source. It may be 
possible to show that the paper is actually a part of a legal 
blank or document used for another purpose and its printed 
dotted lines, its foldings, or its worn portions, or discolorations 
may point to its former use. 

The edges of the paper on all sides should be carefully exam- 
ined to see if it was cut by cutting machine or by hand in a 
slightly uneven manner, and to determine what part of the orig- 
inal sheet it came from, and both sides of the paper should be 
carefully examined for evidence of unequal soiling or discolora- 
tion due to its position as part of a previous larger sheet used 
for some other purpose. . 

The edges of the paper should also be carefully examined 
with the microscope for any remains of part of a rounded corner 
or colored or marbled edges or of silvered or gilded edges of a 
leaf from some book indicating its source possibly was a fly leaf 
or an inscription in some volume from which the sheet was 
taken. 

It is also possible that a genuine signature over which a 
fraudulent document is written may be so old that, like the 
selected model in a traced forgery, it may show a difference in 
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Fig. 267.—Hillsboro, New Hampshire, $5,000 note which it clearly appeared was 
written over a signature in an old autograph album. There was one rounded 
corner, the paper had a silvered edge and still showed the binding marks at the 
left and the lower part of the sheet was torn unevenly, leaving the state 
initials ‘‘N. H.’’ and the remains of a writing which probably was the date. 
The note was not paid. 


Fig. 268. Kirkholder Will, Buf: 
falo, N. Y. The signature was 
preceded by the abbreviation 
“¢Mr.’? and followed by a city 
address. After a fiercely con- 
tested trial the will was declared 
to be a forgery over a genuine 
signature. As will be seen from 
the photograph, some of the 
writing of the body of the will 
‘*jumped over’’ the lines in 
‘“Mr.’’ The beneficiary, Florine 

.A. Kirkholder, the wife, was 
afterwards denied a legacy in a 
genuine will under an in ter- 
rorem clause and she appealed. 

The case is reported in 171 App. Div. 153, 157 N. Y. Supp. 37 (1916). The opinion 

says, ‘‘Testator’s signature to the will was admittedly his genuine signature. The 

body of the will was in her writing. If she wrote the will over his signature he 
then she must have been intending to commit a fraud. . . . It has been held 
below that she thereby forfeited her legacy. . . . Decree affirmed.’’ 
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the style or quality of the handwriting inconsistent with the date 
of the document. This is especially true if the writing is by one 
well advanced in years whose condition of health may have 
greatly changed between the actual date of the original writing 
of the model signature and the date of the preparation of the 
fraudulent paper. Fraudulent claim papers have been written 
over signatures that were more than twenty years old.’ 

As is well known, pencil written documents are easily altered 
and the interests of justice would no doubt be served if the 
courts frowned more than they do upon the use of ordinary 
lead pencils in the preparation of important documents, as shown 
in the footnote on page 163. This criticism applies also to so- 
called indelible pencils the marks of which can easily be erased 
before the lines have been wet. 

The question sometimes arises whether a fraudulent docu- 
ment is written over a genuine signature using for the purpose 
a document originally all in pencil writing. In this way a receipt 
may be changed into a note or a Conn or a note may be 
changed in date and amount. 

If lightly written on good paper it may be possible to erase 
the pencil written body of a document over a genuine signature 
and write in other matter so that it becomes very difficult to 
discover and prove the fact of the previous writing. The making 
of a fraudulent paper of this kind is, however, a task of much 
greater difficulty than it is usually thought to be and a careful 
examination, with proper instruments and under suitable condi- 
tions and by the proper methods, will usually prove conclusively 
that there was a previous writing on a document of this kind. 

Erasures of pencil writing made with ordinary rubber erasers 
present some conditions differing from erasures of ink writing. 
No doubt great numbers of fraudulently changed pencil written 
documents have wholly escaped suspicion but fortunately 
fraudulent changes of a document of this kind can many times 
he shown. As stated, a pencil line on good paper can he erased 

1 These questions had for their object of Allen, and after it was written.— 


to elicit testimony tending to show that Dubois vs. Baker, 30 N. Y. (361), 1864. 
the note was written over the signature 
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without perceptible loosening of the fibers, but the erasure of a 
pencil writing always changes to some extent the surface of the 
paper so that, as heretofore pointed out, it will not reflect light 
like other surrounding portions of the same sheet. 

In order to make this surface examination of paper for the 
purpose of discovering erasures, the paper to be examined 
should be taken to a door opening into a dark closet or room 
and opening toward the light, or taken to the darkest portion 
of a room lighted from one side, and observed at just the proper 
angle looking toward the light. This method of examination 
sometimes will show unmistakable evidence of erasure which 
cannot be discovered in any other manner. This condition of a 
paper surface cannot be seen even by the use of the microscope 
under the highest power. 

If the paper is of a cheap character, pencil writing will almost 
certainly, to some extent, emboss the impression in the form of 
furrows on the front and ridges on the back of the sheet which 
will show by side light even after the pencil marks are entirely 
removed. It is also exceedingly difficult to remove all of the 
pencil marks in a writing of this kind without defacing or 
roughening the surface of the paper. 

In examining a paper to see whether it shows evidences of 
pencil erasures careful attention should be given to the machine 
ruling if the paper contains ruling of this kind. Even a very 
delicate application of an ordinary eraser may dim, or entirely 
remove, the delicate machine ruled line which is usually made 
with a coal tar ink which is a mere surface stain. [Even if the 
color is not removed a slight disturbance of the paper fibers 
may cover up the line somewhat and thus make it almost 
invisible. If these lines are blue, or purple, and are photo- 
graphed with a dense orange color filter, or red filter and 
panchromatic film, gaps and differences can be shown with great 
distinctness. 

A pencil written document that for any reason is suspected 
should be even more thoroughly examined than a pen and ink 
writing because a pencil written document is so easily altered. 
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Pencil erasures may be discovered and shown: (a) by reflected 
light from an angle view, (b) by indentations on the front and 
by embossing on the back of the sheet, (c) by incomplete 
erasures, especially of the ends of long letters, (d) by soiling 
of the paper surface in definite fields where words were erased, 
(e) by taking away or dimming faint blue ruled lines where 
words were originally written, (f) by accidental erasure and 
restoration of a part, or parts, of signature or other writing 
left on paper, (g) a rewriting or alteration may be shown by 


o 


lack of uniformity of pencil in width of point, or difference in 
line or indentation due to difference in hardness, or difference 
in color, (h) the crowded or unnatural arrangement of matter 
above signature may suggest that an alteration was made. * 

Finally, (1) examination should be made of the field where 
remains of an erasure appear, or where it is suspected there 
was an erasure, with the portion examined partly shaded by the 
hand with various amounts of subdued light striking the paper 
from slightly different directions. Strange as it may seem, 
proper shading of a pencil erasure from direct light will some- 
times at once disclose what could not before be seen by any 
other method. 


1‘*To the novice it seems an impossibility to eradicate all the lines and pen and 
ink written matter from a sheet of letter paper, except the signature, with no trace 
of the writing or lines left, to the end that any communication may be typewritten 
above such signature, leaving the paper with the appearance of having first been used 
for the typewriting and signature. The testimony of the witness Osborn, that such 
had been the treatment of the paper upon which now appear the Battle and Fairchild 
letters seemed very far fetched and quite an impossibility. The defendant’s attor- 
neys argued that such a treatment and result were unbelievable, 

‘“With these means at hand and with no especial pains, it was an easy matter to 
wash and entirely eradicate from this sheet the last four or five lines of pen and ink 
writing and all the blue lines on both sides of the paper, leaving the signature quite 
distinct. From this simple experiment, with no previous experience . . . the 
satisfying conclusion is at once reached that it would be perfectly practicable and 
feasible to eliminate from this sheet of paper all of the writing and ruled lines, and 
prepare the paper by use of chemicals, dirty water and intelligent handling so that 
it could not be distinguished as to color, texture and condition from the paper on 
which the Savage and Fairchild letters are written. . . . 

‘‘The fact that must be accepted, that the Fairchild and Battle letters are 
forgeries, stamp the attempt to secure a new trial upon the ground of newly dis- 
covered evidence as possessing no merit, and the motion is denied.’’—From opinion 
of Mr. Justice Brown, Justice of the Supreme Court, Buffalo, N. Y., as reported in 
the Buffalo Express, May 24, 1911. 
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A pencil written document under suspicion should be carefully 
photographed and properly enlarged at the earliest possible 
moment. It is also important that such a document should be 
put in a celluloid cover to prevent any dimming or defacing of 
the document. It is especially important in pencil writing 
inquiries that examination be made by good daylight and with 
various kinds and amounts of lighting. 

The question of typewritten additions and interlineations is 
discussed in the chapter on typewriting. This is a compara- 
tively new subject that each year becomes of more importance. 
Fraudulent typewritten changes can usually be shown. They 
sometimes are not discovered until a case is nearly ended 
because no one had thought to look for them. 


Fig. 269. Fraudulently 
opened and_ resealed 
envelope. 

It is sometimes im- 
portant to discover, if 
possible, whether a let- 
ter has been fraudu- 
lently opened and re- 
sealed. It is usually 
possible to show this 
fact very clearly if the 
opening was done in a 
mechanical way with a 
sharp instrument be- 
cause the paper fibers 
will be torn _ loose, 
which fact as a rule 
can be discovered by 
transmitted light ob- 
servations and can be 
shown in a transmitted 
light photograph. 

If a letter has been ‘‘steamed’’ open it may be difficult to show the fact, 
although such an operation will usually not only dissolve but entirely eliminate 
the mucilage and almost certainly will soil or discolor the paper in some way, 
so that when the envelope is compared with another of the same kind not so opened 
the difference is clearly seen. 

An ingenious and effective method of showing a fraudulent opening where permis- 
sion would not be given to lift the flap is illustrated in Figure 269. This method was 
devised and the photograph made by Mr. Gerald F. Gurrin, Document Examiner, 
of London, England. The photograph was made by transmitted light by inserting 
a photo film in the envelope in a dark room and placing it in a printing frame 
and exposing to light and developing like an ordinary photograph. The photographic 
print disclosed the covered and invisible condition showing the envelope had been 
forcibly opened and resealed. 





568 QUESTIONED DOCUMENTS. 


Zealous advocates are usually able to find those who will 
undertake to answer any question that is asked them if an 
answer is necessary to support the advocate’s contention. One 
of these questions that often cannot honestly be answered is 
the date of an alteration. There are many of these questions 
that arise regarding changes and alterations in documents that 
cannot be answered and as with all scientific problems there are 
those regarding which the most competent specialists are un- 
certain and usually may avoid appearing as witnesses by 
putting into advance reports full statements of the difficulties of 
the problem and the impossibility of giving an opinion or more 
then a probable opinion. | 

In certain cases with conscientious attorneys and a fair and 
qualified judge with no jury, this qualified or ‘‘ best judgment ”’ 
testimony may be desired to be weighed with all the other evi- 
dence in the case. The courts have specifically said that ‘‘ cer- 
tainty of belief ’’ is not required of a witness but as a rule it is 
unwise for a specialist to give testimony of this kind except on 
some minor phase of a problem. Instead of being credited with 
fairness he may be criticised for appearing at all, but when the 
judge or referee is known this limited testimony may sometimes 
be given for what it is worth without danger of being mis- 
interpreted. 
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AGE OF DOCUMENTS AS SHOWN BY INK, PAPER, 
PRINTING, AND SUBJECT-MATTER. 


Like many other kinds of fraudulent creations, forged docu- 
ments are sometimes made to look old in order to make them 
appear genuine and the age of a questioned document should be 
promptly investigated in every possible manner. This inves- 
tigation is important because no matter what its alleged age 
may be a document that is fraudulent as a rule is not very old. 
An instrument of this kind naturally grows out of certain not 
remote circumstances and the incentive that leads to the manu- 
facture of a forged document is not usually something that 
occurred five or ten or twenty years previously but only a few 
months, weeks, or days before the document is brought forward. 

If it is true that an assailed document is actually several 
years of age, this fact is always an important part of the proof . 
of genuineness. This proof, however, should as a rule be some- 
thing more than the mere statement of an interested or friendly 
witness, but in some measure should be circumstantial. The 
interests of justice require that it should constantly be kept in 
mind in investigating a document that perjury is the natural 
ally of forgery. It is seldom that an actual forgery is produced 
without the positive testimony of some witness who says he was 
present when it was signed or in some other way testifies to the 
genuineness of the document. 

'The detailed story of the ancestry, birth, and long and unusual 
dwelling place of a disputed document may be inherently 
improbable and alone often is sufficient seriously to discredit it 
but not enough legally to disprove it. The unexplained mystery 
surrounding the custody of a surprising document also may be 
the basis for grave suspicion. If it is not genuine a document 


must be directly assailed and its weaknesses and shortcomings 
[569] 
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exposed. Its youthfulness in many cases is a fatal defect and 
under careful examination the superficial evidence of age is 
seen to be an artificial creation.’ 

This question, the age of documents, has been discussed inci- 
dentally in several preceding chapters but because of its impor- 
tance the subject is here treated somewhat more fully and some 
of the matters previously referred to are briefly reviewed. 

Questions of age enter into the study of disputed documents 
in many ways. The most common inquiry is, as has been said, 
whether a document is actually as old as its date would indicate 
but sometimes it is also very important to show the probable 
date of an undated document. 

Another frequent subject of investigation is whether several 
documents, or several writings bearing different dates, are not 
actually of the same age, having been fraudulently produced all 
at one time. Occasionally the other question may arise as to 
whether a document is not older than it purports to be. In a 
recent investigation it was clearly shown that two deeds dated 
more than a hundred years apart were in the same _ hand- 
writing. Naturally this was a circumstance too suspicious to be 
‘‘explained’’ even by a claimant’s contingent fee attorney. 

In order to make a young document look old it sometimes is 
soiled, wrinkled, discolored, and unnecessarily folded and 
crumpled in a manner that shows quite clearly a deliberate 
effort to give the document a worn and aged appearance, as de- 
scribed in the note on page 14. Many disputed papers are 
ragged, dirty, and disreputable things, and physical evidence of 
the effort to make them look old is basis for the suspicion that 


1‘*Tn a recent opinion of a high court 
this statement was made, ‘This testimony 
bears the unmistakable stamp of truth’. 
Many stories related in court in the form 
of testimony do not contain this desirable 
‘stamp’ but, on the contrary, are sub- 
jects for the study of inherent improb- 
ability. One class of stories of this kind 
are those relating to ‘foundling wills’ 
which make a tardy appearance and in 
effect at least are left on the doorstep 


of the administrator or executor of an 
estate. When these peculiar papers, 
many of which are spurious, are brought 
into court they must of course be 
accounted for in some way. The stories 
designed to explain the long delay, the 
unusual appearance, and the startling 
contents of these documents furnish most 
interesting studies.’’ Osborn’s The 
Problem of Proof, Chapter II, page 27. 
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they are not as old as they purport to be. Not to do too much 
fortunately is one of the lessons that fraud does not often learn. 

In an artificially aged document there frequently are certain 
inconsistencies that are perfectly apparent when pointed out. 
For example, the inside of a folded document may be soiled 
more than the outside. These things should be looked for. In 
an effort to make it look old enough for five or ten years ink on 
a document of this kind is made to look as old as a genuine ink 
of fifty or a hundred years of age. 

Under certain circumstances almost any element or phase of 
a document may have a bearing on the question of age and when 
critically examined may furnish evidence either for or against 
the contention that a document or part of a document is of a 
certain specified date. 

The actual age of a document is ascertained by a study of all 
the means by which it was produced and the actual conditions 
under which it was kept. All the external evidence bearing on 
the question should be thoroughly investigated. The phrase- 
ology throughout and the subject-matter of the document should 
be examined with reference to all the known conditions and facts 
that may be connected in any way with the case." 

‘It frequently happens that names of persons, firms, or cor- 
porations, names or numbers of streets, or references to events 
or transactions in a questioned document have a conclusive 
chronological significance and prove that it was made after a 


1 But the collector must be warned to’ place a careful examination will imme- 


be constantly on his guard against forg- 
eries. There are great quantities of 
spurious specimens in circulation. The 
French (though their laws are severe 
against all frauds) are wonderfully clever 
in manufacturing autographs. This prob- 
ably accounts for the number of interest- 
ing French documents of the great 
characters of the last century, from 
Louis XIV. to Napoleon, always on sale 
at very moderate prices. There are many 
forgers, too, in our own country as clever 
as ‘‘ Jim the Penman’’, A very 
little study of the subject, however, will 
enable the amateur to distinguish spuri- 
ous writings from originals. In the first 


diately afford many points of evidence 
either for or against the genuineness of 
any autograph. There is something un- 
mistakable to the practiced eye in the 
real article which rarely deceives it. If 
the paper were taken out of a book some 
faint indications of this would probably 
be apparent—e.g., the impressions of the 
bindings or the printed letters, ete. And 
if a genuine letter of the supposed writer 
of the document in question could be 
compared with it, all doubt would be 
removed by attention to the feel of the 
papers, watermarks,  ete.—Autograph 
Collecting, by Henry T. Scott, London, 
1894, pp. 4, 5 
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Fig. 270. Within a few years after his appointment the above writer made a 
fundamental change in his signature due, no doubt, to the fact that he was 
obliged to sign hundreds of documents. Many years after his death a 
receipt was brought forward of 1874 showing his type of signature of 1868. 


certain definite date. Even a post office cancelling stamp may 
have a most important date significance or a postage stamp 
design may have a definite date value. Names of officers on a 
letterhead or a telephone number may have positive date value 
as was the fact illustrated in Figure 233. 

Letters are sometimes produced as evidence to support other 
claims and it becomes necessary to determine whether they were 
written at the time alleged. The attempt is sometimes made to 
prove the date of an undated letter by producing the postmarked 
envelope in which it is said the letter was mailed. 

As briefly described in a preceding chapter, a postmark may 
make an indented imprint on an enclosed letter (see Fig. 14) 
and if this occurred it should be ascertained whether the post- 
mark and the indentation on the letter match each other in 
content, position, intensity and size. If the postmarking was 
so heavily done that it shows through on the back of the envelope 
then a letter which is said to have been enclosed in it must 
necessarily show a postmark indentation. 

In bankruptcy cases and settlements of estates the important 
question may arise whether certain entries, or memoranda in 
books of account, were actually made in due course of business 
on the dates they bear or whether they were made at a sub- 
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sequent period for the fraudulent purpose (Fig. 85) of showing 
a certain result at the date of settlement. 

The age of a typewritten document should be carefully tested 
by a study of that subject as outlined in a subsequent chapter. 
More and more this subject is coming to be of. importance as 
bearing on the date of documents; the most short-sighted and 
incriminating blunders have been made in the production of 
fraudulent typewritten documents under the common delusion 
that typewriting cannot be identified. To the informed a type- 
writing machine writes its own dated history.’ 

It is also quite possible that a study of the handwriting of a 
document may throw some light on the question of its date. If 
the handwriting is unknown, or in dispute, then this phase of 
the subject should of course receive the most careful attention. 

Many writers, particularly those who write well and freely, 
are from time to time making slight but persistent changes in 
their handwriting. These changes are usually few in number 
compared with all the characteristics of the writing and do not 
change the general style, but often are sufficient, with adequate 
material for comparison, to show conclusively that a writing was 
made before or after a certain definite time. An interval of five 
years or even less, under certain health or changed business 
conditions, may show a number of permanent and significant 
changes as shown in Figure 270. 

Writers differ greatly in the permanency of their writing but, 
if the circumstances permit it, this question should always be 
carefully considered in estimating the age of a document. 
Fraudulent contracts and promissory notes for thousands of 
dollars have been manufactured, purporting to be old, but with 
forged signatures the design and form of which proved unmis- 
takably that they were simulations of a genuine signature of a 
period twenty years after the alleged date of the notes. 


1‘*We find that the alleged agreement. writing said agreement were not manu- 
in the typewritten part thereof was writ- factured or in use until some years after 
ten on a Hammond typewriter, and that July 18, 1892, the date of the said 
the style of type used on said Hammond agreement.’’ In re O’Brien, 93 Vt. 194; 
typewriter or certain characters used in 107 Atl. 487. 
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References to alleged promises, contracts or incidents are 
sometimes made in added postscripts to old letters. The addi- 
tions may have been made by the writer of the original letter 
into whose hands it has come. Examination of a writing of this 
kind should include careful attention to the writing over folded 
portions of the paper, exact tint of ink, width of pen strokes, 
style, speed and care of writing, and relevancy of the matter in 
question. 

The tense of verbs in a questioned document may have an 
unmistakable date significance. The verbs in more than one 
disputed will have indicated quite clearly that it was actually 
written after the death of the testator. In referring to services 
rendered the deceased, it is easy to understand the distinction in 
date significance of ‘‘taking care of’’ and ‘‘took care of’’, or of 
‘‘caring for me’’ and ‘‘took care of me up to my death’’ which 
appeared in a contested will. 

A careful analysis of the language of a disputed document, 
other than a will, sometimes will show quite clearly that it was 
written after and not before certain incidents or occurrences 
referred to in the document itself.’ 

The approximate age and fraudulent date of a paper often 
can be shown by an examination of the paper on which it is 
written. Many wills and other important documents have been 
written on paper which it has been conclusively shown was not 
made until after the date of the fraudulent document. In the 
chapter on paper this subject is more fully treated. 

In many instances the fluid ink on a document purporting to 
be several years old has not reached its ultimate intensity of 

1 Statements in a questioned document 
that are in the nature of excuses and 


that clearly are defenses of the document 
are sometimes highly suspicious. A 


hensive as to its proof he could easily 
have it witnessed in a manner that would 
put its proof beyond all doubt. When, 
however, a fraudulent will is made there 


genuine will sometimes contains explana- 
tions why certain bequests are made or 
not made but statements that in effect 
assume that the document is going to be 
attacked and needs defense are usually 
in themselves a basis for suspicion. If 
the maker of a genuine will was appre- 


is a temptation to put into the document 
definite explanations of why it was made. 
A document of this kind should be ecare- 
fully scrutinized in every particular and 
all statements interpreted in connection 
with the actual facts and conditions in 
the particular case. 
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color and it changes and actually turns black in a few weeks 
after the document is brought forward. This is a matter which 
should of course receive the closest scrutiny early in the prog- 
ress of the case. At the earliest possible moment a verified and 
dated color reading and record of the ink should be made with 
the color microscope in order that the color of the ink may be 
compared with the color of the same strokes at a later time. This 
subject is fully discussed in the chapter on ink. 

Hundreds of thousands of dollars have been paid for spurious 
letters and writings of various kinds purporting to have been 
written by famous people. The most astonishing credulity is 
shown by purchasers of documents of this kind. These spurious 
papers often are cherished with the greatest care, apparently 
with no suspicion that they were manufactured to be sold like 
certain imitation antique furniture. 

To be above suspicion many ancient documents should have a 
connected and authentic history. In many instances the most 
superficial tests will show that such alleged ancient documents 
are undoubtedly fraudulent.? 

The attempt is sometimes made to make fraudulent docu- 
ments look old by applying a bleaching agent to the writing to 
give it the appearance of having faded. An artificially treated 
document of this kind will almost certainly show suspicious 
inconsistencies of various parts and should be compared with 
genuine papers of the date it bears. 

If not genuine, alleged ancient documents purporting to be 
many years of age usually are vulnerable in many ways. Five 
deeds of this character were brought forward and put on record 
in 1926. Two of the deeds bore the date 1727; one was dated 
1782, one 1784, and the most recent one, if genuine, was ninety- 
one years of age, being dated 1835. The bringing forward of 
these documents in the year 1926 shows the necessity of investi- 


1‘*Next to the American in gulli- ing them like eggs, how to cook new 


bility is the Englishman, but he does not 
so freely give up his money. Sir James 
Yoxall, the English connoisseur, thus 
describes one of these dealers: ‘He 
knew how to crackle new ivories by boil- 


pictures in the oven, how to smoke new 
prints, how to green new bronzes with 
nitrate of potassium. It was so amus- 
ing to see the things age in a minute!’ ”” 
—Iiidianapolis News Item, May 29, 1911. 
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gating documents that, if genuine, are of the truly ancient class. 
These documents were all undoubtedly fraudulent.’ 

Naturally many special questions arise regarding ancient 
documents that it is not necessary to consider in more recent 
papers. One of the interesting questions regarding ancient 
papers is whether they show the natural effect of quill pens on 
the writing or well-defined and deep cut nib marks of metal 
pens. Quill pens were soft pointed (Fig. 92) and did not indent 
and cut the paper, and well-defined nib marks in a document 
alleging to be one hundred and forty-four years old is a highly 
suspicious circumstance. 

The ordinary blotting of a signature or a shaded word at the 
end of a line is shown by a progressive dimming of the depth 
of color, the last part, being least absorbed in the paper before 
the blotter is applied, being lightest. Blotters did not come 
into use till the nineteenth century, so that a 1784 document, 
showing clearly by this progressive dimming the use of a blotter 
in numerous instances, at least needs explanation. 

Certain forms of letters also are as distinctive as the styles of 
clothes of different periods, and a document purporting to be of 
George Washington’s time should not contain letters that were 
designed and first appeared when President Roosevelt went to 
school. 

Perhaps the most difficult problem, however, connected with 
the manufacture of an ancient document is that of language.” 


1Remote dates for fraudulent docu- 
ments often are arbitrarily selected and 
there is one chance in seven that the day 
is Sunday, and it may be very important 
for other reasons to know what day of 
the week it was when it is alleged a docu- 
ment was executed. This knowledge may 
be especially valuable on cross-examina- 
tion of a claimant or important witness. 
In this way witnesses who were assisting 
a fraudulent claimant have been very 
seriously discredited. The trial lawyer, 
or the document specialist, does well to 
have in his brief-case a Perpetual Calen- 
dar for use in court. A simple calendar 
of this kind is printed in The World 
Almanac, by the use of which it is easy 


to find the day of the week of any given 
date within two hundred years. 


2“*Language being a mirror, reflecting 
all the communicable notions of the 
people who use it, every mutation in the 
condition of the people must bring with 
it either new terms, or new combinations 
of words; and as the particular cireum- 
stances which introduce such additions 
or alterations are often well known, their 
occurrence in an author may serve to 
fix the date of the book with little un- 
certainty.’’ History of the Transmission 
of Ancient Books, by Isaae Taylor, 
London, 1827. 
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Fig. 271. 


Early American handwriting forms that have date significance. 


Literary forgeries are usually discovered by this means alone 
and the ancient document forger ordinarily is not a philologist. 
His language, like his spelling, is almost sure to be a hodge- 
podge of ancient and modern. Legal and other customs he also 
violates; he writes the word ‘‘Seale’’ on a document of a date 
long before the mere writing of the word was sufficient.’ 

It is, however, in his selection of paper and ink that his docu- 
ments are perhaps most grotesque and unnatural. It is difficult 
to get paper in 1927 suitable for a document dated one hundred 
and ninety-nine years ago. The fly leaves of old books furnish 
about the only source. Ink in these documents also often is a 
strange concoction, not found elsewhere on sea or land, but 
sometimes, as on one of the documents listed above, shows after 
a hundred years, if its date is correct, a blue-purple color not yet 
quite matured and turned black. 

Writing that is actually old has certain distinctive character- 
istics that are not easily imitated. Old ink lines have a peculiar 


1Seals of various kinds often have a 
date significance and in many cases have 
furnished conclusive evidence that a 
document was not genuine. The seal 
illustrated in Figure 272 is an example. 
The forgery of a seal may easily be 
overlooked as in general appearance it 
may appear genuine and thus is not 
suspected. The seal illustrated in 
Figure 276 as impressed on a gold back- 
ground looks like the genuine seal until 
it is carefully examined when it will 
be seen it differs in many ways. In 


37 


investigating a seal it is important to 
obtain a genuine seal of the same date. 

In Figure 275, page 580, is shown a 
seal on a suspected document with the 
expiration date rubbed off. The notary 
had no recollection of the matter and 
was not a party to the controversy. 

In Figure 276 is shown a counterfeit 
seal and a genuine seal that appeared on 
a series of forged railroad bonds. It is 
very difficult to make a successful imita- 
tion of a seal. 


i 
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Fig. 272. The Elijah Streeter deed brought forward at 
Y., in 1927, had a red seal after 
It was printed by Dennison and 
A representative of the company testified 


Lake George, N. 
the signature. 
Company. 
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characteristic ap- 
pearance under 
magnification, and 
often are cracked 
and broken and 
heavy lines stand 
up on the paper in 
a peculiar manner, 
caused, no doubt, 
in large measure by 
changes in hu- 
WSS midity and the 
an swelling and 
Hg shrinking of the 
/ | | paper through the 
years. In an in- 
quiry of this kind 
it is very impor- 
tant to get samples 


that the design for the seal was engraved in 1891. 
The deed was dated 1854. With a red filter and 
panchromatic film a perfect enlargement of the black 
monogram on a red seal on the document and a 


of actual old pa- 
pers for purposes 
of comparison.* 


regular Dennison seal was made 
identity. 


showing 


Alleged ancient 
‘‘Family Records’’ 


their 


in old Bibles or elsewhere, if dated before 1870, should be care- 
fully examined and tested for coal-tar colors either in ink or 


pencil writing. 


If these records are in copyrighted books it should also be seen 
that none of the entries are of a date before the book was printed, 


as illustrated in Figure 228. 


1‘*The age of a manuscript may often 
be ascertained, with little chance of 
error, by some such indications as the 
following:—the quality or appearance 
of the ink; the nature of the material; 
that is to say, whether it be soft leather, 
or parchment, or the papyrus of Egypt, 
or the Bombycine paper; for these ma- 
terials succeeded each other in common 


use at periods that are well known ;— 
the peculiar form, size, and character of 
the writing, for a regular procession in 
the modes of writing may be traced by 
abundant evidence through every age 
from the remotest times.’? History of 
the Transmission of Ancient Books, by 
Tsaae Taylor, London, 1827. 
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A summary of 
the various quali- | ————~ 2 i] 
ties, or elements, of | “A === 7 


a suspected docu- See 
ment that may 
have a date signifi- |’ V3 & Q 


cance are here 


grouped for’ easv Fig 273. Every one of these paper fasteners has a his- 
‘ tory and there is a date before which each one could 
reference: not have been used on a document. In one case 
1) Paper n No. 3 was alleged to have been used fifteen years 

( ) cee d before it was invented and patented. 





watermark, 

(2) printing and lithographing, (3) ink, (4) style, condition, and 
quality of typewriting, (5) names, words, and streets, (6) fact 
statements or events, (7) tense of verbs in reference to events, 
(8) manner of binding or stapling, (9) impressed or printed seals, 
(10) eyelets and fasteners, (11) tapes and ribbons, (12) notary 
stamp, (13) notary’s number, (14) nib marks of steel pens on 
ancient documents, (15) copying, or colored, aniline pencils, (16) 
nigrosine and eosin ink, (17) titles, (18) descriptions, (19) style, 
quality, skill, or decrepitude, of handwriting, (20) method of 
writing abbreviations and titles, (21) form and method of 
arranging figures, (22) serial numbers or their erasure from 
printed forms, (23) use of blotter on alleged ancient document, 
(24) postmarks, (25) salutations and conclusions of old letters, 
(26) postage stamps, (27) envelopes for ancient letters, (28) 
erasures of blank for year on printed document, (29) rubber 
stamps, (30) style of signature, (31) method of abbreviating 
name, (32) artificial ageing, (33) incorrect use of titles. 
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Fig. 274. Date indicated by manner of writing abbreviation of day of month. 
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As has been said before, much time is lost in all kinds of 
questioned document inquiries by not at once seeking out proper 
standards of comparison of various kinds and for various pur- 
poses. This should be done in all such investigations instead 
of spending the whole time looking only at the questioned paper. 
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g. 275. A Seal on a Suspected Document from which the date of expiration 
had been obliterated. 














Fig. 276. Counterfeit and Genuine Bond Seal. 
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From about the time that the typewriting machine ceased to 
be a curiosity in a business office there has been a gradual in- 
crease in its use as a means of producing fraudulent documents 
of various kinds. This increase has no doubt in some measure 
been due to the idea that the typewriter has no individuality 
and that it is impossible in any way to discover a typewriting 
fraud. This impression that the typewriter is an effective 
sereen for crime has unintentionally been promoted somewhat 
by misinformation given on the subject by some of those inter- 
ested in typewriters in a commercial way, who never gave any 
special attention to the question of the identification of type- 
writing. 

‘Who can tell anything about typewriting?”’ the incredulous 
lawyer has asked or, more often perhaps, he has assumed that 
nothing could be told and did not ask the question. Whatever 
may have led to the result, the increasing use of the typewriter 
for the production of fraudulent writings of many kinds has 
certainly created an urgent necessity for means that will lead 
to the correct identification of these documents, the determina- 
tion of their dates, and the discovery of their authors. 

Fortunately it often is possible to expose typewriting fraud 
so effectively that suits actually on trial are discontinued, or 


From about the 


time that the typewriting 


“mach ine ceased to be a curiosity in a business 
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are not taken into court, but no doubt a great many fraudulent 
typewritten papers have entirely escaped suspicion and served 
their evil purposes because of the erroneous assumption that 
the fraudulent character of a typewriting could not be exposed. 

Confirmatory typewritten documents of various kinds are 
frequently brought forward to sustain signature forgeries and 
other fraudulent claims and it often is a matter of great impor- 
tance to learn where they came from and when they were 
written. The typewriting of a fraudulent document of this 
kind often is the direct means of still further discrediting a claim 
it seeks to bolster up. In more than one important case the main 
issue in controversy has suddenly switched to a typewritten 
confirmatory document offered in evidence which, if genuine, 
proved the claim but if bad practically proved the claim to be 
fraudulent. 

Without careful investigation it is of course usually impos- 
sible to say in advance what can be determined from the exam- 
ination of any particular piece of typewriting. It is especially 
important, however, that those whose interests are attacked by 
documents of this kind should know first, that typewriting can 
sometimes be positively identified as being the work of a certain 
individual typewriting machine and second, that the date of a 
typewriting in many cases can be determined with certainty and | 
positively proved. In many cases the discovery of these two 
facts gives information to those who try cases in courts of law 
which enables them to expose pretentious fraud and prevent 
miscarriages of justice. : 

The importance of this new field of inquiry is more and more 

A considerable part of this chapter April, 1907, and afterwards reprinted in 
is taken from an article by the author the American Lawyer, of June, 1907. In 
which appeared in the Albany Law _ Band I, Nr. 3, of Archiv fiir Gerichtliche 
Journal, Volume 63, Number 11, and was’ Schriftuntersuchungen, Leipzig, 1909, 
afterwards reprinted in the Chicago both articles were printed with illustra- 
Legal News, May, 1906, and in the Type- tions. 
writer and Phonographic World of This Albany Law Journal article is 
November, 1906. That part of the apparently the first technical discussion 
chapter referring particularly to the of the subject of disputed typewriting 
question of fraudulently dated typewrit- printed in any law or other magazine. 


ten documents was first printed in the A questioned typewriting was a novel 
Typewriter and Phonographic World, of — thing when the article appeared. 
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becoming recognized by typewriting men, who have shown an 
increasing interest in these investigations the results of some 
of which are here reported. In many cases these men have 
rendered valuable assistance and without their co-operation the 
facts in many instances could not have been proved.? 

There is naturally no lack of interest by lawyers having 
actual typewriting questions in hand when they understand that 
something can be done, or by lawyers’ clients whose property 
or whose character is directly assailed by fraudulent typewritten 
documents. 

Typewriting questions are presented in a great variety of 
ways. In the first place, it often is desirable simply to ascertain 
the date of a typewritten document. It may also be a matter 
of great importance to learn whether a document was all written 
continuously or written at different times on the same machine 
or at different times on different machines. 

The inquiry sometimes arises as to whether whole fraudulent 
typewritten pages have been substituted in wills; whether para- 
graphs or interlineations have been added to old letters, or to 
deeds and contracts after execution; or whether modifying con- 
ditions have been added to receipts, paid checks, and similar 
vouchers. ; 


1 Although disputed typewriting is 
comparatively new in courts of law 
(1910) the question has arisen in numer- 
ous important cases in the past few 
years. Some of these are here briefly 
mentioned: 

Hunt vs. Peshtigo Lumber Co., Marin- 
ette, Wisconsin; tried at Grand Rapids, 
Wisconsin, 1903. James L. Gates vs. 
George Hiles Estate, tried at Milwaukee, 
Wisconsin, February, 1907. The Gamey 
Investigation, at Toronto, Canada, in 
1903, of charges by R. R. Gamey, that 
he had been offered a bribe of $3000 by 
Provincial Secretary J. R. Stratton to 
vote with the Liberal Party. Eleven 
anonymous typewritten letters were under 
investigation in this case. 

In the ‘‘Lilley Investigation’’, Wash- 
ington, D. C., conducted by a committee 
of Congress in March, 1908, a question 
arose regarding two anonymous type- 


written letters. In the Schooley-Crawford 
will case tried at Scranton, Pennsylvania, 
the question regarding the identity of 
typewriting arose. The identification of 
typewriting was also an important fea- 
ture of the case of United States vs. 
Everding, tried in Washington, D. C., 
January, 1909. The Groves case at New 
Brunswick, New Jersey, in May, 1910, 
was a typewriting inquiry, and the 
Glazier Insurance Assignment investiga- 
tion at Chelsea, Michigan, 1910, was 
based on a number of disputed type- 
written assignments. 

Since the above note was written in 
1910, hundreds of important cases in- 
volving disputed typewriting have been 
tried but there still are lawyers here and 
there who apparently have never heard 
of them and court-houses where a dis- 
puted typewriting has never been con- 
sidered. 
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Sometimes the question simply is whether a document was 
written on a certain kind of machine, and then again it is impor- 
tant to know whether it was written on a certain individual 
typewriter which may be one of a number of suspected machines. 

Different habits of touch, spacing, speed, arrangement, punc- 
tuation, or incorrect use of any letters, figures, or other char- 
acters may also show that a document was not all written by 
one operator, or may show that a collection of documents was 
produced by several different operators. These facts often have 
a very important bearing on the genuineness of a document 
under investigation. 

Even the number of threads to the inch in the ribbon, as shown 
in the type impression, plainly seen and accurately measured 
by the use of proper instruments or in an enlarged photograph, 
Figure 312, sometimes shows that a typewritten addition or 
interlineation is fraudulent. 

Where the subject-matter of a questioned document is type- 
written and bears a date long previous to the time when it was 
actually brought forward, the question naturally arises whether 
the typewriting itself may not prove that it could not have been 
written on the remote date it bears. Fortunately there are 
hundreds of typewriting characteristics that have a positive date 
significance and this question of the age of typewriting is here 
first considered. 

A fraudulent document is usually dated back to some selected 
time when certain outside circumstances or occurrences tend to 
confirm the fraud. A typewritten document in one important 
case bore a date more than thirty years before the time when it 
could have been written. To show that a document could not 
have been written on the date it bears is usually sufficient proof 
of forgery. 

It is common knowledge that typewriters of the various kinds 
were not manufactured before certain dates but it is not so well 
known that changes and improvements are constantly being 
made in the various kinds of machines in use, any one of which 
may prove conclusively that a document could not have been 
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written until after a certain definite date.’ As an illustration, 
the Smith-Premier narrowed its capital letter designs in 1896. 
A fraudulent deed in an important Wisconsin case contained 
hundreds of capital letters; it was dated 18938; it was written on 
a Smith-Premier typewriter and the capitals were all of the 
narrow design,—the conclusion that it could not have been 
written in 1893 was irresistible and it was so decided. 

These progressive changes which have been made in type- 
writers from the time they were first put on the market are in 
the design, size, and proportions of the type faces, the length 
of the line that the machine will write, the vertical spacing 
between the lines, the number of characters on the machine, and 
in a great number of other particulars some of which affect the 
written result only indirectly. As has been said, the mere length 
of a typewritten line has shown conclusively that a writing 
could not have been written on the date it bore. The only instru- 
ment necessary to prove the fact was a foot rule. 

It is easy to understand how a document written on a certain 
individual machine but dated back several years will not be 
likely to match the exact condition of the work on that particular 


1Dates when the thirty-two typewrit- 
ing machines here named were put on 
the market are given below. This in- 
formation, in considerable part, comes 
from the excellent early article on the 
subject, ‘‘ Typewriters’’,in the Universal 
Cyclopaedia, 1900, by Mr. W. O. Wyckoff 
and Mr. R. McKean Jones, both of the 
Remington Typewriter Company, and 
from the exhaustive and highly valuable 
‘*Condensed History of the Writing Ma- 
chine’’, first printed in Typewriter 
Topics in 1923, published by the Business 
Equipment Publishing Company, 320 
Broadway, New York City. All the lead- 
ing machines have made numerous models 
and many type changes, all of which 
mark dates in the history of the ma- 
chines as shown by the typewritten work 
of the machines themselves. 

No history of typewriting type or type 
faces has been published. The author 
has gathered a great mass of verified 
and authentic specimens for this purpose 
from all machines and all models, begin- 
ning with the earliest maching—of each 


kind, and later will publish this matter. 
This collection was begun twenty-eight 
years ago and of course could not now 
be made, as many of the machines and 
models are no longer available. The 
collection includes specimens from the 
Remington of every year since 1879. The 
examples illustrated in this chapter are 
from this collection, which includes one 
original specimen of 1874. 

The dates are as follows: Remington, 
1874-1879; Caligraph, 1883; Hammond, 
1884; Yost, 1887; Smith-Premier, 1889; 
Densmore, 1891; Barlock, 1891; Jewett, 
1892; Williams, 1892; Blickensderfer, 
1893; Oliver, 1894; Empire, 1895; Cran- 
dall, 1879-1895; Underwood, 1896; 
Manhattan, 1898; Sun, 1901; Fox, 1902; 
Elliott-Fisher, 1902; L. ©. Smith, 1903; 
Monarch, 1904; Royal, 1906; New Cen- 


tury, 1907; Emerson, 1907; Corona, 
1907; Wellington, 1907; Victor, 1907; 
Harris, 1911; National, 1912; Wood- 


stock, 1914; Noiseless, 1915; Rex, 1916; 
Demountable, 1921. 
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machine on the fraudulent date selected. The type faces of 
many letters inevitably become worn, battered or broken by 
use and with successive dated specimens of work of the machine 
in hand for comparison it can be shown with absolute certainty 
when certain defects first appeared. These facts can often be 
shown so convincingly that they cannot be successfully denied.’ 
Unlike machines of a different character, a typewriter makes 
a continuous record of its own history and to read this history 
it is only necessary to have in hand a sufficient amount of the 
continuous writing of the machine. The active life of a type- 
writer ranges from five to perhaps twenty-five years and during 
this period its work gradually deteriorates from the condition 
which satisfied the inspectors at the factory down to the time 
when the work becomes so inferior that the machine is discarded. 
It is not often possible to show by the typewriting itself and 


1 The case of Peshtigo Lumber Co. vs. 
Robert O. Hunt et al. was tried before 
Honorable Charles M. Webb, of the 
Wisconsin Circuit Court, without a jury, 
at Grand Rapids, Wisconsin, in the sum- 
mer of 1903. During the progress of the 
trial the question arose as to the genuine- 
ness of a typewritten document intro- 
duced in evidence. The document bore 
the date of August 7, 1893, and the 
determination of the actual date of the 
typewriting became the main question at 
issue in the case. 

After a vigorously contested trial it 
was shown conclusively: first, that the 
document was written on a Smith- 
Premier typewriter, second, that it must 
have been written after 1896, and third, 
that it was actually written in 1903, a 
few months before the date of the trial, 
on a certain sample machine sent out on 
approval by a Milwaukee typewriting 
company, which machine was found and 
brought to court. 

Mr. Justice Webb in the course of his 
able opinion says of this document: ‘‘It 
further appears that defendant Hunt, 
during the month of April, 1903, by him- 
self or through the agency of some other 
person, falsely made and prepared what 
purported to be a typewritten O88 of 
the record in its altered form . as 
of the date of August 7, 1893. ” 


This final decision was reached not- 
withstanding the fact that at the outset 
it was considered almost a hopeless task 
to attack the typewritten document. At 
the beginning of the inquiry those inter- 
ested to set aside the fraudulent paper 
held the common opinion that it is 
impossible to identify or show the date 
of a questioned typewritten paper. The 
case is illustrated in Figure 292. 


In Gates vs. The Hiles Estate, a 
case based on a typewritten document, 
Milwaukee, Wisconsin, and in Gamble vs. 
Burt Estate, Saginaw, Michigan, based 
on a typewritten contract, the trials came 
to a sensational ending after the expert 
testimony regarding the typewriting was 
presented. In both eases the opposing 
lawyers discontinued the proceeding. In 
the Kraus will ease in New York, where 
it was alleged that the first page of a 
million dollar will had been written and 
fraudulently substituted long after the 
will was executed, the case ended in 
the midst of the proceeding by the sud- 
den mysterious death of the real party 
accused and there was a virtual acknowl- 
edgment of the fraud by the withdrawal 
of the will. In a great many instances 
cases have ended before trial on an 
adverse report on the typewriting. 
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that alone exactly when a paper was written, but it often is 
possible to show conclusively that it could not possibly have 
been written until after a certain definite date. 

The first fact to be considered in investigating the date of a 
typewriting is to find when a certain kind of machine, the work 
of which is in question, first came into use* and then it is impor- 
tant to learn, and to be able to prove, when any changes in the 
machine were made that affected the written record. This 
specific topic is discussed in the footnote on page 588. 

Naturally the most important special points for consideration 
are the design, size and proportions of the type faces. There 
have been constant changes in these particulars on all the older 
machines on the market, and in an investigation it is of course 
necessary to have for comparison authentic, dated specimens 
from the particular kind of machine the work of which is under 
investigation. 

Fortunately the machine which has been longest on the market, 
the Remington typewriter, shows continuous changes during 
its long history, one of the last distinctive changes having been 
made as late as 1927. These changes mark unquestionably 
many fixed dates in the history of this machine. Most changes 
were made in the natural course of the development of the type- 
writer, but the changes are just as useful in determining the 
date of a typewritten document as if they were made definitely 
for this explicit purpose. 

The Underwood, the Royal, the L. C. Smith, the Corona, the 
Woodstock, the Noiseless, the Hammond, the Smith-Premier 
and other machines also show, by their work, certain definite 
date characteristics that unmistakably indicate after what date 
a document must have been written if written on these machines. 
This subject is illustrated on subsequent pages of this chapter 
and in the opinion quoted in the footnote on page 573. 

The interests of justice would be served if all manufacturers 

1‘*The principles applicable to hand- typewritten document dated prior to 
writing apply equally to typewritten 1876 would afford inherent evidence of 


documents. The general use of such its spurious character.’?’ Wharton on 
machines is so recent that any purported Criminal Evidence, par. 425-A. 
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would deliberately make more of these slight changes at inter- 
vals of perhaps five years even when improvements and material 
changes in the machine did not actually require it. 

There would also, no doubt, be some advantage in a business 
way to the manufacturer who could thus ascertain the approxi- 
mate age of a machine simply by inspecting the work. A number 
of changes have thus been made in type designs by manufac- 
turers of leading machines for this particular purpose which no 
doubt have been in the interest of justice.t Changes in type 
designs and sizes are inconspicuous and often are wholly 
unknown to many who are identified with the typewriting 
industry and if typewriting men are to be consulted about a 
questioned typewritten document those should be interviewed 
who know about type designs and changes. 

Another important point to consider in certain investigations 
of the date of a document from a known machine is the fact that 
a consecutive arrangement of specimens of dated writings from 
the machine will show the exact date when each new ribbon was 
put on the machine, and a fraudulently dated document some- 
times does not match the ribbon condition of the work of the 
particular machine on the exact date it bears. This importaut 
question often is given no attention in investigating a document. 
The machine may also have been repaired between the allezed 
date and the actual date of the writing, a fact which would 
change the written result, and the document under investigation 
would not then correspond to the writing done before the repairs 
were made. 

Perhaps the most important typewriting inquiry is the deter- 
mination whether a typewritten document is the work of a par- 
ticular individual machine. There usually are two steps in au 
inquiry of this kind, the first being the determination of the fact 
that the document was written on a certain particular kind of 

1‘¢The letter ‘m’ appears the same in’ the m’s in the form in which they ap- 
each exhibit but differs from the ‘m’ in pear in the exhibits were not in use 


the letters of Strawn. There is testi- until several years after 1908. Lyon vs. 
mony in the record tending to show that Oliver, 316 Ill. 292; 147 N. E. 251 (1925). 
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machine, and the second, that it was written on a certain indi- 
vidual machine of that particular kind. 

These two questions are quite closely related and, strange as 
it May seem, in some instances it is easier to answer the second 
question than the first, especially if the document is brief and 
does not show all the characters and is written on an old machine. 
A few typewriting ‘‘marks and scars’’ are sometimes sufficient 
to identify a particular machine. 

Typewriting individuality in many cases is of the most unmis- 
takable and convincing character and reaches a degree of cer- 
tainty that can properly be described as almost absolute proot. 
The identification of a typewritten document in many cases is 
exactly parallel to the identification of an individual who exactly 
answers a general description as to features, complexion, size, 
ete., and in addition matches a detailed list of scars, birth-marks, 
deformities and individual peculiarities.’ 

In identifying a typewriting, as in determining its date, the 
type faces naturally afford the greatest field for study and, while 
the various typewriting machines approximate the same general 
style, no two standard machines are alike in this regard except 
a few recent machines produced under the same management. 

1“‘In Judge Tarrant’s court, yesterday, the attorney for the plaintiff asked to 
have a juror, naming the man, withdrawn from the panel. The request was granted 
and the juror was excused. Thereupon it became necessary to postpone the case. 

‘<This action occurred in the case of James L. Gates against the estate of George 
Hiles, in which the sum of $20,000 is involved. The action was brought by Mr. Gates 
against the estate to recover money alleged to be due under a contract. The plaintiff 
claimed that, in 1891, a contract was made between him and Mr. Hiles whereby, in 
consideration for certain lands, Mr. Hiles would hold Mr. Gates harmless for a 
judgment of about $20,000 secured against him in the state of Florida. The judg- 
ment was not satisfied by Mr. Hiles and Mr. Gates was obliged to pay it. There- 
upon Mr. Gates sued to recover the amount. 

“Tn the trial of the case, Mr. Gates introduced what purported to be a letter press 
copy of the contract dated 1891, as the original had been lost. . . . An expert in 
typewriting was called as a witness and testified that the alleged contract could not 
have been made earlier than 1896, a year after Mr. Hiles’ death. He gave an 
extended lecture to show how typewritten letters vary when made on different 
machines, or on the same machine at different times. 

The court granted an adjournment until 2 o’clock Tuesday afternoon and continued 
it to yesterday morning on a second request. A third continuance was refused and 
to avoid endeavoring to rebut testimony which was unexpected, the attorneys took 


advantage of the unusual proceeding of asking the withdrawal of a juror.’’— 
Milwaukee Sentinel, February 21, 1907. Note: The case was never tried again. 
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A large majority of machines of all kinds, perhaps ninety per 
cent, use what is called a ‘‘pica’’ style of type. To the printer 
this indicates a certain definite size of type-body, made of exactly 
the same size by all type makers, but in typewriting it indicates 
approximately the size of the type face itself and, as it is the 
kind of type most used on all machines, it consequently is that 
most frequently found in a questioned document. 

There naturally is a great diversity of taste as to the best 
designs for letters and characters. No two type engravers 
exactly agree as to the proper proportions of the various char- 
acters used in ordinary printing, and the result is that there are 
a great number of styles of printed letters of all sizes. This is 
true of typewriting letters as well as of ordinary print. The 
various typewriter manufacturers, while following a style 
similar in general features, have aimed at a certain individuality 
in design of letters and ae vied with each other in Preduaing 
legible, graceful forms. 

Another important point not generally understood is that the 
mechanical requirement in the spacing of typewriting makes it 
necessary that all letters, capitals and lower case, narrow and 
wide, shall be given the same lateral space. This in ordinary 
typewriting is one-tenth of an inch and thus arose the necessity 
for new designs of special letters, the effort being directed to 
gaining the appearance of uniformity in spacing between letters 
by making the very narrow letters wider and the very wide 
letters narrower than in ordinary print while still maintaining 
legibility and a pleasing appearance. To meet this new demand 
an entirely new class of letter designers and engravers has been 
developed and modern typewriters show the result of their 
ingenious and varied work. 

A comparison of typewriting with ordinary printing, spaced 
according to the actual width of the letters, will show what a 
marked change has been wrought in letter designs, and this » 
gradual development in designs and proportions has made it 
possible in many instances, as has been outlined, to give to a 
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piece of typewriting a very definite date in addition to showing 
that a document was written on a certain kind of machine. 

The gradual deterioration of the work of a typewriter, in 
combination with the slight defects in it from the beginning, 
give to the work of a machine that individuality which distin- 
guishes it from the work of other machines of the same kind 
and also affords the means, as already pointed out, by which 
it is possible, knowing that a document was written on a par- 
ticular machine, to ascertain when it was written. 

This latter fact is shown by collecting specimens of the work 
of the machine in question arranged in exact order of dates, 
which will show the development of certain irregularities, or 
defects, that became permanent only after certain definite dates, 
and a comparison of these specimens with the document under 
investigation may show, for instance, that abnormal character- 
istics due to accidents or use which did not actually develop 
until after January or February, 1928, all appear in a document 
from the same machine dated December, 1924. 

As a means of identifying the individual machine upon which 
a writing was done, or determining the date of a typewritten 
document, the examination of the type impressions should be 
made in five ways: 

First, the design, size and proportions of each of the char- 
acters. Second, the relation of each character as printed to 
adjacent characters, or its vertical and horizontal alignment. 
Third, the vertical position of the character in relation to the 
line of writing, that is, its perpendicularity, or slant to the left 
or right. Fourth, the comparative weight of impression of the 
upper, lower, right or left sides of each character, or, as the 
machine adjusters describe it, how the type stands ‘‘on its feet’’ 
or ‘‘off its feet’’. Fifth, the condition of the type faces of all 
the letters and characters and the presence of defects, bruises, 
or ‘‘scars’’ due to wear or to accidents. 

Divergences from perfect conditions in these five directions 
make it possible to describe and illustrate in great detail the 
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characteristics of the work of a typewriting machine. If a speci- 
men of typewriting shows clear impressions and includes 
numerous characters and there are at hand suitable standards 
of comparison, it becomes possible to show with the highest 
degree of certainty, by the combination of these five classes of 
characteristics, that a document was, or was not, written upon a 
certain machine. Photographic enlargements of from one and 
one-half to four diameters are desirable in all cases, and are 
necessary if characteristics are to be effectively shown. 

The first particular specified above, the design, size, and pro- 
portions of the type faces, identifies a machine as of a certain 
kind or differentiates it from others of a different kind, and 
also from others of the same kind carrying a different style of 
type. Differences may be slight and not observable under ordi- 
nary view, but if they actually exist they differentiate two 
machines as certainly as if they wrote two separate languages 
having totally unlike letter designs. 

The second point in identification is that of alignment. T'ype- 
writer types are either fastened on a type wheel or sleeve or, as 
is usually the case, are attached to the ends of printing arms or 
type-bars. It is impossible to attach and adjust these separate 
types by any method so that after actual use the printed letters 
will continue to bear an exact relation to each other like printing 
types, and these divergences from exact horizontal and vertical 
alignment, which in their combinations extend into the thou- 
sands, show unmistakable individuality. Entirely new machines 
show slight but persistent divergences which can be seen upon 

1The method by which incorrect 
alignment and slant in typewriting can 
be shown is illustrated in Figure 277 
on the following page. There is oc- 


casional accidental malalignment in 
‘“line-o-type’’? machine work. An ex- 


which this page is set slants slightly to 
the left to counteract the effect of the 
two rounded left portions with the top 
slightly narrower than the bottom. If 
the letter was not made as it is it would 
appear to slant to the right. Part of 


ample is the ‘‘t’’ in the word ‘‘slight’’ 
in the last line above. When photo- 
graphed with the glass instrument, 
Figure 31, it clearly appears that this 
letter is between seven and. eight 
thousandths of an inch low. 

The right side of the small ‘‘a’’ with 


the word ‘‘individuality’’ in next to the 
last line above is shown in enlarged form 
with typewriter protractor, Figure 34, 
over it illustrating the method of showing 
slight but permanent slant divergence in 
typewriting. 
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Fig. 277.—Enlargement showing method of illustrating slant divergence and mal- 
alignment. Small ‘‘t’’ low a little less than eight thousandths of an inch as 


shown by measure, Figure 31. See footnote on opposite page. 







 ° fe graduq deteriora- 
tion of the work of a type 
Writer gives. to it that in- 
divi dua, ty which distinguish 
es it from the work of other 


Fig. 278—wWork of an old discarded machine illustrating abnormal alignment. 











I wes send in here to kill you. 
Iwould have done so if it wes n 
of our club orderet to blow ur 
dredges . Wich I elso have don 











Fig. 279.—Exhibit from case of King vs. Nielson, Dawson City, Yukon, Cana xLipRats 
Defendant was convicted of dynamiting dredges of Yukon Gold Company. Only 
two typewriters in the territory, the ‘‘Bennett’’, of the kind used to write the 
threatening letters and one owned by defendant. 


37a 


592b QUESTIONED DOGUMENTS. 








iWnecks 
checks. 
enecks 

checks 

checks. 
checks 
checks 
Checks 



































Fig. 280.—Angle of ‘£A’’ on two. different 
kinds of typewriters as shown by angle 
measure, Figure 42. 








Fig. 281—A typewriting problem. Hight 
specimens from four machines; find the pairs. 


Fig 


g. 282.—Test plate on glass to illustrate alignment. 


nooooooooooooooooooooDoeoooeeoS 
HOBOUUODOUBUUUUUOOUEEUURUUUUOOEDOD 
HOOUUOUURUOOUU OOOO 


Fig. 283.—Enlargement under ruled squares of test plate, Figure 282, 
to illustrate alignment characteristics. 
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Fig. 284.—Variation in design illustrated 
under ruled squares. 


Fig. 285.—Print of factory pattern plate, 
reduced size. 


Fig. 286.—Fraudulent line insertion pho- 
tographed under glass measure, Figure 
37, showing line ‘‘to pay’’ too close 
to line above. 


Fig. 287.—Specimen made without rib- 
bon and photographed by side light to 
show design of letters. 
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Fig. 290.—Typewriting protractor on glass. 


Fig. 288.—From different Reading five degrees each way from 
machines. vertical. 


Fig. 289.—From exhibits in case of In re 
O’Brien, cited on page 573. Slant of ‘‘ce’’ 
crossing proved date of machine. 


Fig. 291.—Test measure on 
glass to show alignment. 


(©) | 
aa a a | | 





TYPEWRITING ILLUSTRATIONS. H92Ze 


Fig. 292.—Abnormal slant of 
capital ‘‘ EY’ in~ exhibit~ in 
Hunt vs. Peshtigo Lumber 
Co. case cited on page. 586. 





Fig. 293.—Illustration of 
divergent slant of small 
“‘d’?, 2 degrees to left, 
by use of typewriting 
protractor, Figure 290. 


Mig. 294-—The ‘‘m’’ 
change referred to in 
Lyon vs. Oliver cited 
on page 588. Exhibit 
is a ‘‘rubbing’’ from 
factory pattern plates. 





Fig. 295 Below.—A note 
presented twenty-eight 
years after its date, 
‘18847’, and written 
on the Smith-Premier 
typewriter which was 
not manufactured until 
1888. Photograph by 
Mr. John F. Tyrrell, 
Examiner of Questioned 
Documents, Milwaukee, 
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fi. Fig. 296.—Angle 
som of ‘4’? on two 

é aa machines under 

i protractor, Fig- 


Z™ Olive : i ure 33. 
; 


Fig. 297.—Three 
steps in the 
dated history of 
the Underwood 
typewriter. 





Fig. 298.—The ‘‘n’’ of two machines under measure Figure 25. The ‘‘g’’ of two 
machines and the ‘‘e’’ and ‘‘r’’ on different models of the same machine. 











TYPEWRITING ILLUSTRATIONS. d92¢ 





Te 


Fig. 299——Two steps in the history of the same machine shown by change made 
in top of ‘‘g’’ and two dated changes on another kind of typewriter shown 
by ‘‘t’’ and ‘‘m’’ changes. 


Hig. 300.—Change “in size of .‘.77, 6§,2? and °*;’’ marking 
positive date in history of a typewriting machine. 
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qwertyuiopasdfghjklzxcvbnm 
qwertyuiopasdfghjklzxcvonm 
awertyuiopasdfghjklzxcvbum 
qwertyuiopasdfghjklzxcvonm 
qwertyuiopasdfghjklzxcvbnm 
qwertyuiopasdt ghjklzxcvbnm 
qwertyuiopasdighjklzxcvbnm 
qwertyuiopasdfghjklzxevbnm 
qwertyuiopasdf ghjklzxcvbnm 


Fig. 302.—The small letters slightly enlarged from the following machines: 1. Rem- 
ington, 2. Underwood, 3. Underwood Portable, 4. Royal, 5. Royal Portable, 
. L. C. Smith, 7. Noiseless, 8. Corona, 9. Woodstock. 









1910 Typewriting. Pica, Type 


‘quer tyufopasd? ah x1axcvonm 
‘wert yuropasdtgnjklzxcvonm 


ith-Pre: 


gwertyui opasdfehjklzxcvonm 


Underwood 


qwertyutopasdfghj klzxcvone 5 
qwertyutopasdfghjklzxcvbnm 
qwertyufopasd?zhjklzxcvonm 
| qwertyufopasdf gh jklzxcvbnm 


Fig. 303.—Typewriting illustrated in First Edition of this book, 1910. ho 
38 
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close examination. For practical purposes it is not necessary 
to align machines to the point of absolute perfection. 

In alignment each character may occupy any one of nine 
positions. In ordinary typewriting each letter occupies an 
imaginary space, ten to the inch horizontally and six to the inch 
vertically. Many persons who have read thousands of type- 
written letters have never observed that typewriting letters 
are in line vertically as well as horizontally. 

When in perfect alignment, the letter occupies the middle of 
the imaginary space and when out of alignment may be in either 
of the four corners, or either side of the middle position or 
at top or bottom, above or below the middle, making nine 
positions in all or eight possible divergences from normal in 
this particular alone.’ 

Divergences in alignment and perpendicularity in a shift-key 
machine affect both capitals and small letters or other companion 
characters, since the two or three characters are on one piece 
of metal, while in a double-case machine the characters or letters 
are on separate bars. Careful examination of this point alone is 
usually sufficient to distinguish the work of a shift-key machine 
from that of a double-case machine which has a separate key 
for each character. 

The third possible divergence, the perpendicular position of 


1 Certain typewriting divergences from 
normal are permanent and fixed in char- 
acter and others are variable, but usually 
within only a certain field. A type-bar 
may be loose so that it allows divergence 
in only one direction from normal, or 
the joint or bearing may be so defective 
that the bar swings in either direction 
from its normal position. On the ordi- 
nary half circle bank of keys the letters 
near the center, especially t, y, g, h, 
b, n, may vary somewhat in lateral or 
side to side alignment, and the side 
letters, q, W, 0, p, a, 8, k, 1, z, x, m, are 
more likely to vary in up and down 
alignment. A very loose letter by its 
erratic printing may show a distinct 
individuality. 


Uneven impressions, due to the fact 
that a certain portion of the face of the 
type strikes the paper first, will not 
always appear in heavy impressions, as 
suggested in an accompanying footnote, 
and a broken letter impression, due to a 
mere lowering of a portion of the type 
face, may not appear in a heavy impres- 
sion. No opinion as to identity of 
typewriting should be based upon a few 
of these variable impressions, but the 
‘fhabits’’ of the machine should be 
determined by an examination of the 
impressions of numerous characters and 
the direction, extent, and kind of diver- 
gence from normal should be earefully 
noted. 
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Fig. 305.—Slant, third point. Slant of ‘‘E”’’ 


shown by protractor. Case of Hunt vs. 


Peshtigo Lumber Co., Wisconsin Rapids, 
Wis. 





Fig. 304.—Design, first 

; 3+7 66599 

oer Position of ‘*i Fig. 306.—Defects, fifth point. 
Ot. in new letters. 





Defects 











Fig. 307.—Alignment, second point. Photographed 
instrument Figure 31. 





Bigs 303.—* Off “its teet?7! (ourth point, 
Letters heavy on left side. 
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the letter in relation to the base line, is of great value in indi- 
vidualizing a machine, and it is very seldom that machines, 
even when new, are perfect in this particular. This character- 
istic may not seem very pronounced until typewriting is enlarged 
when it can be seen by any one, and it is a characteristic that, 
as a rule, is fixed and continuous and is not often materially 
changed by variations in speed of operation or methods of 
manipulation. 

Jixamination of the work of any typewriter that has been in 
actual use will illustrate the fourth variety of divergence speci 
fied, that is, the lack of uniformity of the impression of the 
different parts of the several characters. Typewriter type faces 
are not flat but are concaved to conform to the curve of the 
printing surface of the platen or roller. 

When properly adjusted all portions of the type face print 
uniformly but when slightly out of position in any direction 
the two curved surfaces are not parallel and do not come together 
with uniform pressure, the result being a different intensity in 
different parts of the impression, especially in light impres- 
sions." 

Individuality in a typewriter is shown most conclusively by 
the fifth point, that is, the combination of divergences and de- 
fects due to imperfections in the letters and characters as 
originally made, or to accidental collisions of the types with 
each other or with metallic portions of the machine, and to 
ordinary wear. 

If two machines of the same kind were perfect to begin with 
and in perfect condition—which is very seldom if ever found 
to be the case when they are critically examined—the work from 
one machine could not be distinguished from that of the other 
until actual use had affected them differently. 


1 The stereoscopic microscope is espe- 
cially useful in the examination of 
typewriting specimens for the purpose 
of determining the uniformity or lack 
of uniformity of the impression or the 


.,(‘off its feet’? print of the face of the 


. 


‘pe. With the stereoscopic microscope 


it is possible to detect unevenness of 
impression that cannot be seen with the 
naked eye or the ordinary microscope, 
and cannot be illustrated in an enlarged 
photograph unless the photograph is of 
a stereoscopic character and _ greatly 
enlarged. 
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Fig. 309.—From claim papers in 
James W. Conger estate case, 
Cleveland, Ohio, 1927. Conger 


was a self-taught typewriter op- 


erator and left no space after 124 Lis 6 189 O 


commas and periods while the 


elaim papers alleged to have been 


written by him were all correctly | 3 ‘3 fy S er) fl O 
spaced as shown in second and a o Ga: 
fC) ; 
1350692470 
Coie a 
Laer e. fe f 
EL). 
1356692470 
DIC ‘i 
Fig. 310.—Gothie figures from | 2 yy 6 8 O 
seven different machines. No. 1, 
L. C. Smith; No. 2, Underwood; 


No. 3, Remington; No. 4, Royal; 4 was: 3 6‘ 92 Li. We QO 
No. 5, Oliver; No. 6, Noiseless; 
UVUU VON OUT nUY Hl 


fourth columns. 


No. 7, Corona. 
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The work of any number of machines inevitably begins to 
diverge in different ways as soon as they are used and, as there 
are thousands of possible particulars in which differences may 
develop, it very soon is possible to identify positively the work 
of a particular typewriter if the writing in question includes 
clear impressions of a sufficient number of the characters 
and a sufficient amount of genuine writing is furnished for 
comparison. 

The principles underlying the identification of typewriting 
are the same as those by which the identity of a person is 
determined or a handwriting is identified. The identification in 
either case is based upon a definite combination of common or 
class qualities and features in connection with a second group of 
characteristics made up of divergences from class qualities 
which then become individual peculiarities. 

The mathematical principles outlined in the fourteenth chap- 
ter show how remote is the possibility of coincidence of even a 
few scars or deformities on a person, and coincidence of scars 
and deformities are as remote with typewriters as with persons. 

The problem is easily stated and its solution is not difficult. 
Suppose a typewriter has three broken letters, three letters out 
of alignment, three letters printing ‘‘off their feet’’, and one 
out of slant. As was the case in considering this subject in 
relation to handwriting, the mathematical probability of a com- 
bination of just these characteristics is found by first determin- 
ing how frequently each characteristic will be found in a large 
number of machines and the continued product of the separate 
probabilities will then show how frequently they will all unite 
in one event. 

If it be granted that in every ten machines—five hundred 
would be nearer the fact—a certain letter face is broken or worn 
in a definite way this will give in the problem stated above, three 
fractions of one-tenth. Then if it be assumed that of every 
ten machines one of the three selected letters, and no others, 
will print off its feet or heavy at top, side or bottom in a definite 
way, and of every ten machines one of the three selected letters, 
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and no others, will be out of alignment in a certain definite way, 
and on one of every ten machines a particular letter, and no 
other, will be out of slant in a definite way, this will give ten 
fractions of one-tenth, and the continued product or mathe- 
matical probability of these particular divergences all uniting 
in one machine is represented by a fraction with one for a numer- 
ator and ten billions for a denominator.* 

The question and its solution can be put in another form 
which will show in another way how positive typewriting identi- 
fication may be. As a problen let it be assumed that a clear 
specimen of typewriting shows, for example, twenty distinct 
characteristics, and no others, as described above, and that it 
was written on a Remington machine. Assuming that it would 
be possible to make a great collection of all the machines ever 
constructed by this company, the task then would be to find 
the machine on which the specimen was written. 

It would be necessary to take the first characteristic and put 
together all the machines writing that particular feature and 
exclude all the other machines. Then the second characteristic 
would be considered and from the first group it would be neces- 
sary to put together only those machines showing both the first 
and second features, then with the group remaining the same 
is done with the third and so on up to the twentieth. Finally 
every machine must be excluded that has defects, or individuali- 


1 Mathematical testimony was pre-_ probabilities and the improbabilities of 


sented in the case of People vs. Risley, 
214 N. Y. 75, 108 N. E. 200, and the 
ease was reversed on appeal. The rever- 
sal was largely based on this testimony. 
The weakness was not in the testimony 
itself but in the basis for it. The failure 
to secure sufficiently extended and reliable 
data upon which the calculations could 
be made was the error specified and the 
eriticism was no doubt justified. There 
is necessarily difficulty, and in some cases 
no doubt danger, in supplying a basis 
for testimony of this kind and this phase 
of the subject should receive the most 
eareful attention if testimony of this 
class is to be presented. 

There is no doubt a proper and correct 
mathematical basis for showing the 


testimony in many instances and we, in 
effect, practically apply these principles 
in a common-sense way when we believe 
or disbelieve any testimony, but often it 
is difficult and it may be impossible to 
apply actual figures to the matter except 
in argument. 

We are allowed, it seems, to make the 
bald and positive statement, ‘‘it is too 
improbable ever to have happened’’, but 
we must not say how improbable it is, 
and perhaps we cannot say it. Strange 
to say, many things are permissible in 
legal argument that would be highly 
objectionable in testimony,—perhaps _ be- 
cause a statement in argument is not 
supposed to be true and testimony is. 
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13 Corona, 1907, 


8 Blickensderfer, 1893; 9 Oliver, 1894; 10 


11 L. C. Smith, 1903; 12 Royal, 1906; 


9; 3 Caligraph, 1883; 4 Hammond, 1884; 5 Yost, 1887; 6 Smith- 


7 
Premier, 1889; 7 Densmore, 1891; 


Underwood, 1896; 


Fig. 311.—Specimens from the first models of the first typewriters: Nos. 1, 2 Reming- 
ton, 1876-18 
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ties, not shown on the specimen, and it is easy to understand 
how each characteristic would decrease the number of machines 
in the group until finally the actual machine would be found 
upon which the specimen was written.’ 

Anonymous letters are sometimes written on the typewriter 
and it may be important to determine, if possible, not only what 
machine they were written upon but by what operator, and it 
is necessary to consider what characteristics in typewriting 
identify, or tend to identify, the operator. In many instances 
it is not possible to identify the operator who wrote a particular 
piece of typewriting but it sometimes can be done and often 
it is possible to say that a certain typewriting was not written 
by a certain operator, specimens of whose typewriting are avail- 
able for comparison. 

The points for consideration are, first, as with hand-written 
letters: (1) spelling, (2) punctuation, (3) use of capitals, (4) 
division of words, (5) choice of words, (6) construction of 
sentences, (7) observance or non-observance of grammatical 
rules, (8) subject matter in general. 

As relating specifically to the typewriting itself, the matters 
to consider in addition to those mentioned above, are: (1) depth 
of indention of paragraphs, (2) spacing before or after punctua- 
tion, (3) arrangement of heading, (4) arrangement of conclu- 
sion, (5) use of characters in an unusual way, as capital ‘‘I’’ for 
figure ‘‘1’’, small character ‘‘1’’ for capital ‘‘1’’, sign ‘‘&’’ for 
the word ‘‘and’’, (6) erroneous repetition of a letter in a word, 
(7) striking shift-key letters in the wrong positions, (8) repeated 
heavy impressions of certain characters, (9) uniform light 
impressions of certain characters, (10) peculiar erasures or 
corrections, (11) uneven margin, (12) balanced or unbalanced 
placing of matter on page, (13) length of lines, (14) method of 
writing numbers, amounts and fractions. 

Occasionally it is possible to determine with a high degree of 
certainty who wrote a particular specimen of typewriting and a 
specimen of typewriting may contain a sufficient number of indi- 
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vidual characteristics to show quite conclusively that it was not 
written by a certain operator, specimens of whose typewriting 
are available. When there are only two or three possible opera- 
tors it frequently is quite clear from the typewriting alone which 
operator did the work. The typing of self-taught operators 
often is particularly individual as shown in Figure 309. 

Cases regarding alterations in typewritten documents are 
more numerous each year. Figures, words, sentences, and whole 
pages are added to documents, and sentences or modifying 
clauses are sometimes fraudulently interlined above signatures. 

In a ease of suspected addition the first subject to consider 
is whether or not the same machine and in the same condition 
has been used and operated by the same operator. If it is prob- 
able that the same machine has been used then the exact tint 
and depth of color of the ribbon used upon the suspected part 
should be compared at the window in good light with that shown 
in the main part of the document. Finally, examination should 
be made to determine whether the suspected added matter is 
in exactly the proper relation to the main part of the document. 

There are three different ways in which, if continuously 
written, a sentence or paragraph should match a preceding type- 
writing. It may seem to be a simple operation to take a sheet 
of paper out of a typewriter and reinsert it with absolute ac- 
curacy but it is very difficult indeed, and in fact may be proven 
almost impossible if the typing is accurately tested and 
measured. 

Double space typewriting, or the space occupied by the lines, 
varies slightly but on all the leading machines is intended to 
be one-third, or forty one-hundred-and-twentieths of an inch, 
and single spacing one-sixth or twenty one-hundred-and-twen- 
tieths of an inch. The variation is usually not more than one 
or two one-hundred-and-twentieths each way. A glass test plate 
(Fig. 37) should be provided with very fine lines showing these 
variations. It is very difficult to get a line of added matter just 
the right distance from the preceding line and this deviation 
can be shown when properly measured. <A deviation of one 
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one-hundred-and-twentieth of an inch is readily seen and can 
be effectively illustrated.' 

The next point to be considered is whether the added lines are 
exactly parallel with the preceding lines. An accurate enlarged 
photograph should be made and then straight underscore lines 
should be drawn out each way a foot or more on permanently 
attached cards to show any deviation in parallelism. By this 
method a very slight deviation can be conclusively shown. 

The third phase of the investigation is the testing of the 
suspected matter to see if all the characters are in exact vertical 
alignment with the preceding typewriting. Again a finely 
graduated test plate is almost essential for this examination. 
This glass should be ruled vertically in spaces for ordinary 
typewriting of ten to the inch, with a double line space of one 


one-hundredth of an inch between the spaces. 


The lines should 


be very fine and two or three inches long and should cover at 


1 Certain of the various glass measures 
illustrated on preceding pages are 
almost indispensable in typewriter inves- 
tigations -and demonstrations. The 
Alignment Test Plate (Fig. 31), with 
each ten-to-the-inch space ruled in 
fiftieths of an inch, makes it possible to 
measure and illustrate the exact amount 
of malalignment in any specimen of 
typewriting. 

The Protractor (Fig. 34), reading five 
degrees each side of vertical, shows just 
how much a divergent letter leans to the 
right or the left. The Glass Measure 
graduated in 50ths, 250ths, and 500ths 
(Fig. 25), makes it possible to measure 
and illustrate in enlarged photographs 
delicate but significant similarities and 
differences in individual letters like the 
position of the ‘‘i’’ dot in Figure 304. 

In some cases a difference of one 
one-hundredth of an inch represents an 
interval of ten vears in the history of a 
machine. When this difference is photo- 
graphed with the ruled measure over it 
and enlarged ten diameters, showing a 
difference of a full tenth of an inch, 
then even those who are nearly blind 
can distinguish the difference and an 
opposing lawyer cannot argue that the 
fact does not exist. 


The Glass Measures, reading from one- 
thousandth to twenty-two-thousandths, 
and from  one-thousandth to _ forty- 
thousandths, by means of the diagonal 
lines (Figs. 30, 31), make it possible to 
measure serifs, letter widths and strokes, 
with extreme accuracy and in a manner 
that can be seen and understood by any 
intelligent observer. 

The small lettered and numbered 
Ruled Squares on glass, placed over 
enlarged letters and then photographed 
(Fig. 35), are very useful in illustrating 
dated changes in the same letter or 
differences in design, size, and propor- 
tions of individual letters and especially 
the progressive effect of wear as shown 
by changes in a particular letter. 

The Curvemeter (Fig. 38) and the 
ordinary Protractor (Figs. 33, 79), are 
useful in illustrating angles and curves 
of individual letters and characters. 
Certain machines can positively be dif- 
ferentiated by the degree of curvature 
of the parenthesis marks alone (Fig. 39). 

The line spacing glass measure is use- 
ful in showing inserted words or lines, 
and the ten-to-the-inch squares (Fig. 37) 
is useful in showing individuality in 
abnormal alignment. 
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Fig. 312.—Thirteen ribbon threads to 
a letter 
Fig. 313——Three machines dif- 


QUESTIONED TYPEWRITING. 605 
















JUNE 9, 1872. 





MICWAUKEEs 


wis, 
e : 
FRIEND BARRON, -- 





WHILE GLIDDEN AND DENSMORE ARE PLAYING A 
GAME OF CHESS ON THIS BLESSED SABEATH, | WILL IMPROVE THE 
OPPORTUNITY TO DROP YOU A LINE ON THE MACHINE, WHICH DENS | 
-MORE HAS IN THE HOTEL AT HIS ROOM, ee 
AT THE SAME TIME, | KNOW OF NOTHING NEW TO 
SAY. WE ARE GETTING THE VARIO. S PIECES TOGETHER AND GETT 
‘ING READY FOR SYSTEMATIC YORK. THE PIECES WHICH ARE OF 
BRASS IN THE MACHINE AT NEW YORK, WE ME NOW GETTING MADE 
‘OF MALLEABLE IRON. WE SHALL BE IN A POSITION TO F.RNISH 
GOOD MACHINES; PROVIDED ANY PERSON 1S IN A POSITION TO WA 
-=NT THEM AFTER THEY ARE -F-RNISHED. Yo. KNOW THAT MY APR 
-REHENSI!ON 18, THAT THE THING MAY TAKE FOR A WHILE, oe 
OR A WHILE THERE MAY BE AN ACTIVE DEMAND EOR THEM, 
(-AT LIKE ANY OTHER NOVELTY Towite HAVE 1T6 “BRIEF DAY 1 
“70 SE THROWN ASIDE. OF Co RS, “<1 EARNESTLY HOPE THAT 
(“CH VILL NOT PROVE TO BE THE CASE, AND DENSMORE LAUGHS AT 
‘THE IDEA WHEN | SUGGEST IT, BUT | SHOULD LIKE TO GE SURE, 
STHAT | AT WOULD. BE OTHERWISE, 7 






































































































ORIGINAL : 
, Letter written ‘in 1872 on the first typewriter by its inventor, 

C. Latham Sholes, to Walter J. Barron, end resented by the iat 
eee ter to John F. McClain November ‘191 






Fig. 315.—A highly interesting specimen of the earliest typewriting furnished 
through the courtesy of The Remington Typewriting Company. This was the 
first machine and carried only capital letters. Only a few machines were 
made and it was not until 1879, when the first Shift Key machine was made, 
Figure 314 on opposite page, that the typewriter, The Remington Machine, 
began its world career and demonstrated that the gloomy outlook of the inventor 
was unwarranted. 
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least twenty letters. By placing this plate over the typewriting 
a deviation of one three-hundredth of an inch can easily be seen 
and illustrated by an enlarged photograph. The number of 
characters to be examined makes it possible to observe a very 
slight deviation. 

The fourth phase of the examination of a suspected type- 
written change is the investigation of type impressions on an 
under sheet or on a cover. If a suspected typewritten addition 
or change of any kind is on the first page of a document of more 
than one page, or on a one-page document with a cover, the 
under sheet or cover should be carefully examined under mag- 
nification and by side light for any impressed type impressions, 
especially punctuation marks, on the under sheet or on the cover. 
The presence, or sometimes the absence, of impressions on part 
of the under sheet may have unmistakable significance when 
carefully considered. When a document is examined care should 
always be taken to see all that it contains. It is easy to overlook 
certain things if they are not carefully and specifically looked 
for. 

When examined in all these ways evidence of a fraudulent 
typewritten change or addition will usually be disclosed. Either 
the machine, the condition of the ribbon, the line space, the lack 
of parallelism, the deviation in vertical line of the characters 
or the impressions on another sheet will be likely to show the 
fact if the writing was not continuous. 

If in all these ways the suspected writing conforms to the 
preceding writing the natural conclusion is that the writing was 
continuous. If no evidence of fraud can be pointed out then 
fraud should not be presumed. 

Appropriate photographic illustrations are always essential 
if the facts are to be shown in a disputed typewriting case, and 
this is particularly true if a case of this kind is to be tried before 
a jury. The numerous half-tone illustrations printed herewith 
show in a measure what is possible, but, as with other subjects 
illustrated in this book, it should be understood that in the re- 
stricted space and the methods available only a suggestion can 
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be made as to what is possible with large, clear photographs 
showing every detail.’ The illustration on the first page of this 
chapter shows the importance of enlargement as a basis of 
study of typewritten forms. 

The degree of enlargement desirable in photographing type- 
writing depends upon conditions but from two to four diameters 
is usually sufficient. Much typewriting is written with blue and 
purple ribbons, and appropriate color screens are absolutely 
necessary if photographs are to be clear enough to be useful. 
It is usually a waste of time and money to attempt to get photo- 
graphs of typewritten documents from portrait photographers, 
who do not possess the necessary apparatus. 

As with other questioned document problems, already referred 
to, what are known as ‘‘photostat’’ photographs, white on black, 
or the second photograph of this kind which then is not reversed, 
are almost useless and in some cases are actually misleading. 
They should never be solely depended upon in any kind of a 
questioned document investigation. They tend to hide certain 
defects and often fail to show some of the most important 
characteristics in a questioned document. 


1It is not possible in the space avail- 
able to show reference specimens and 
descriptions of all machines of all 
models and all dates, but what is here 
shown will suggest in a general way 
what can be done and furnishes a quite 
extended basis for the beginning of cer- 
tain investigations. The historical ac- 
euracy of the specimens illustrated can 
be absolutely depended upon. They 
have been tested, passed upon and ap- 
proved in many courts and, to the extent 
shown, are an authentic and reliable 
history of typewritten letter forms. 

The author is planning a book which 
probably will be entitled A History of 
Typewriting, Especially as it Relates to 
the Identification and Dates of Ques- 
tioned and Disputed Typewritten Docu- 
ments. This book when it appears will 


be illustrated with a large number of 
collotype, or gelatine process, facsimiles 
of typewriter types, both natural size 
and enlarged. The material and informa- 
tion have been gathered and it is the 
plan to make the book an illustrated 
exact history not only of the regular type 
faces but also of changes and dates of 
changes in the details of hundreds of 
letters, figures and characters on the 
earliest as well as all modern type- 
writers. An increasing number of ques- 
tions are arising every year regarding 
old as well as current typewritten docu- 
ments and this book as planned will 
contain authoritative and complete 
reference material for use in any ques- 
tioned typewriting investigation. The 
date of publication of this book cannot 
yet be announced. 
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2. oecure before noon today ten 
thousand dollars, ($10,000.00). This money 
must be composed entirely of OLD BILLS of 
the following denominations; 

$2,000,00 in twenty collar bills 


$8,000.00 in fifty dollar bills . 
The money must be old, Any attempt to in- 
clude new or merked tills will render the 


as 


entire venture futile. fet ie 





Fig. 316.—An exhibit from the sensational Loeb-Leopold Murder case, Chicago, 
Illinois, being part of a letter asking for money. The typewriting and hand- 
writing in the case would have positively connected the defendants with the 
crime, without the confession. The typewriter, an Underwood Portable Machine, 
which it was learned had been stolen at the University of Michigan by one of 
the defendants while a student, was broken and thrown into a lagoon on the 
lake shore and afterwards fished out. 

The investigation regarding the handwriting and typewriting evidence was conducted 
by Mr. John F. Tyrrell of Milwaukee and Mr. Jay Fordyce Wood of Chicago, 
Questioned Document Examiners, and Mr. Wood made the photographs. 





Fig. 317.—Last line of first page and part of same sentence on second page con- 


taining signature of testator of the Kraus will, New York City. It was 
conclusively proved that the second page was written on an old Remington 
typewriter [see small ‘‘r’’] and the first page, with the special bequests, on 
a later model Remington [see small ‘‘r’’] machine bought five years after the 
date of the execution of the will. After a hearing before a referee and adverse 
report the will was withdrawn and the estate of $1,500,000 went to the natural 


heirs. 
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A DISPUTED DOCUMENT CASE IN COURT. 


BHETHER it is in a little 
square court-room with its 
plain wooden benches or in 
a great marble hall, the court 
problem in a disputed docu- 
ment case is the same, that 
is, the proof of certain facts 
and the transformation of 
a client’s contention into a 
legal judgment. The ideas, 
suggestions and warnings presented in this book are intended 
to aid in this important task, but to be effective they must of 
course be correctly and directly applied to the problem in hand. 
This practical application is the task of the lawyer. 

There is no way to insure success in an undertaking of this 
kind even if on the right side of a good ease, but there are certain 
things to do and to know that contribute to success even if they 
do not insure it; and, if they are known, certain common errors 
ean be avoided. 

In the first place the lawyer should know the facts in his 
case and he should know the law he depends upon or that may 
be cited against him. In a ease involving a technical problem 
he should qualify himself so that he can assist in presenting 
the technical testimony in the most convincing manner. To be 
fully prepared he also must understand these technical ques- 
tions well enough so that he ean cross-examine adverse technical 
witnesses effectively if they are either mistaken or dishonest. 
To do this well he must be able promptly to recognize fallacies, 





The little illustration above is from Readiana, by Charles Reade, and is repro- 
duced through the courtesy of Chatto § Windus, Publishers, London. 
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incorrect logic and unwarranted inferences that appear in testi- 
mony. To be fully equipped he also must be prepared to argue 
promptly and effectively, as they arise, certain technical points 
that have a distinct bearing upon questions of proof growing 
out of objections he makes or that are made against him. This 
preparation for technical argument is a highly important phase 
of a trial involving a technical question. 

The doing well of all these various things just specified is of 
course mainly dependent upon clear and ready knowledge of the 
facts in the case, especially the technical facts. That lawyer is 
thoroughly prepared for trial who knows in detail what the 


testimony of every witness is to be.’ 


1To be completely prepared to take a 
disputed document case into court a 
lawyer should be an expert on disputed 
documents. He should know the essential 
general and technical facts in his own 
ease; he should understand the use of 
the scientific tools that are necessary in 
such an undertaking; he should be a 
photographer and a microscopist; he 
should be familiar with famous forgery 
eases and know the literature of the 
subject; he should understand the limita- 
tions of the subject so as to recognize 
and assail pretensions and he should 
know the law of disputed documents. It 
is not often that he can thus be fully 
prepared. 

The varied phases of lawsuits suggest 
some of the lawyer’s desirable qualifica- 
tions. A lawsuit is a scientific investi- 
gation of a technical problem, a study 
of human personality, an oratorical con- 
test, an appeal to human emotions and 
prejudices, a study of legal precedents, 
a battle of wits, a contest in persuasion, 
a valuation of character and reputation, 
all often combined with certain elements 
of comedy and tragedy. 

Every trial lawyer should be an orator; 
few are. Every lawyer should know 
the law; none can. Etvery lawyer should 
be abie to judge personalities correctly ; 
nobody can do it infallibly. Every law- 
yer should be able to lead others to his 
own point of view; the ability is rare. 
Every lawyer should know all the essen- 
tial facts of every industry, every calling, 
every profession; this is impossible. A1- 


though all knowledge is desirable he can 
acquire only that which is most essential. 

As with other human efforts, success 
is assured by a combination of brilliant 
genius and plodding industry, and a de- 
gree of success is also achieved by a part 
of either quality and a greater quantity 
of the other. Genius and industry are 
both important as aids in reaching suc- 
cess in the law and now and then they 
are happily combined. It is unsafe to 
underrate either quality but, strange to 
say, the possessor often is inclined to be 
more proud of that which is bestowed 
than that which is earned. One constant 
satisfaction comes to the ambitious— 
he can know a little more to-day than 
he did yesterday and, if a full quota 
of genius did not come to him, he ean 
partly make up for the lack by his own 
efforts. 

Although, as clearly appears, the law- 
yer cannot be qualified in all ways for 
every lawsuit, he too often seems to be 
encouraged by the fact that no matter 
how inadequate his own preparation may 
be, his opponent may be even less ready, 
and often the contest is between the 
partly prepared and the wholly unpre- 
pared. This confidence in the weakness 
of the opponent is perhaps the basis for 
that not unknown complacency of one 
who goes into a conflict with a prepara- 
tion comparable to the bravery and skill 
of Falstaff’s small army, assured and 
comforted by the thought that the op- 
ponent will have no army at all. 


A DISPUTED DOCUMENT CASE IN COURT. 611 


A disastrous result sometimes grows out of the erroneous 
assumption that an elaborate legal organization, with all of its 
clerks, assistants, digests and its telephone exchange, will in 
some way, without the concentrated attention of some qualified 
individual, almost automatically grind out from a disputed state 
of facts a favorable court decision. The opponent, perhaps for 
the time being from the little office at the head of a straight 
stairway, working almost alone, may win in such a contest 
because he sat down with the facts and cultivated an intimate 
acquaintance with them and was able not only to introduce them 
to the jury but to call them by their first names. He did not 
have so many briefs prepared by recent law school graduate 
assistants nor such a long list of ancient and overruled ‘‘favor- 
able’’ and ‘‘contra’’ cases as his opponent but he knew all the 
_ time at the trial just what the case was about and could put the 
proper emphasis on the proper thing at the proper time. 

The work of a whole troop of assistants may be useless if the 
one for whom the matter is prepared does not himself know 
what itis. There are some things that others cannot do for us, 
no matter how competent they may be, and one of those things 
is to do our thinking. 

As suggested above, the lawyer should be able to assist in 
presenting and enforcing the technical testimony. Document 
expert testimony in different cases, even when given by the 
same witness who is fully qualified, ranges from perhaps 
twenty-five per cent of efficiency up to one hundred per cent. 
This surprising variation in result is due to a number of 
causes, among which are the old obstructing legal precedents 
and procedure, interference and adverse and critical rulings by 
the presiding judge, the nature of the problem presented, the 
skill and resourcefulness of an opposing advocate, or the gen- 
eral ability and the technical knowledge of the attorney who is 
offering the testimony. 

The most common cause of this varying quality in the effec- 
tiveness of testimony by a prepared witness, with the exception 
perhaps of the old obstructing precedents, some of which are 
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deadly, is the varying quality of the technical preparation, the 
skill, and the alertness of examining attorneys. The same testi- 
mony in one setting is sometimes only half as effective as in 
another. Unfortunately good cases are sometimes poorly tried 
and the ordeal is a trial in more than one sense to one who from 
experience knows how much better it could have been done. 

A witness who goes from court to court at once recognizes 
the varying conditions and knows when testimony is presented 
under conditions and in an atmosphere that adds to its force 
and convinecingness. By drastic restrictions Judges can of 
course practically destroy technical testimony, but their inter- 
ference is not so often fatal as the lack of intelligent co-opera- 
tion and helpful assistance by the examining attorney. 

The attorney is the one who mainly creates the atmosphere; 
he it is who asks the questions and by his incidental argument 
emphasizes, connects and clarifies the testimony and shows its 
purpose. As a rule, witnesses cannot answer questions unless 
they are asked and cannot make arguments to the court on the 
manner of presenting the testimony. The witness often neces- 
sarily remains dumb, helpless and almost useless because the 
attorney fails to say at just the right time the few necessary 
words that the conditions require. Certainly silence is not 
always golden; it sometimes is simply stupid. 

The failure of the attorney is mainly due to lack of clear and 
accurate technical knowledge on the exact point under considera- 
tion. He cannot fully elicit and emphasize the testimony because 
he has had no conference with the witness and does not know 
what it is to be and does not fully understand its application 
and significance. The failure is also sometimes directly due to 
his stubborn and ignorant insistence on conducting the exam- 
ination according to his own plan instead of the plan that will 
bring out the testimony in the most effective manner as the 
witness is prepared to give it and has given it many times. 

The witness often goes his way knowing that he has only half 
told his story and without disclosing the fact that the testimony 
was not as well presented as it might have been. With testi- 
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mony, as with many things, there may be almost as much differ- 
ence between what is good and what is best as there is between 
what is poor and what is good. 

Another necessary qualification of the attorney, specified 
above at the beginning of this discussion, is the ability to cross- 
examine adverse witnesses. Experience demonstrates that in 
most instances a lawsuit is won by the positive testimony of 
one’s own witnesses, but now and then a disputed document case 
is won on the cross-examination of the opponent’s witnesses who 
are against the facts and who present vague, fantastic, or illog- 
ical theories in support of their contentions. To thus show on 
eross-examination the weakness or fallacy of testimony is much 
more effective than to do this in argument,—even if it can be 
done in argument. 

Cases are lost that should have been won because an attorney 
was unable on cross-examination to show the weakness in the 
testimony of ignorant or of dishonest witnesses. This unpre- 
pared attorney is the easy victim of presumptuous opposing 
testimony; he is unprepared to puncture pretension or expose 
false logic; he does not know that it is false logic. No exposed 
flanks of the enemy are within his view and he goes his way not 
knowing what vital opportunities he has failed to grasp. He 
sometimes even complacently thinks he has done quite well 
because he is blissfully ignorant of what might have been done. 

It is pitiful to see fraud triumph because the interests of 
truth and justice are thus put into the hands of one who is 
uninformed and unprepared. If he is unable to attack a gro- 
tesque and illogical theory of a witness against the facts, 
this erroneous or perjured testimony may prevail. Ignorance 
is the only word that clearly describes the condition that leads 
to stupid cross-examination or to no cross-examination when 
there should be cross-examination. Again it needs to be said 
that one cannot consider intelligently or discuss effectively a 
subject that he does not understand. 

In contrast with this inefficiency of the unprepared attorney is 
the work of the skilful artist in cross-examination who sees the 
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weakness, the error, or the deliberate perjury in testimony and 
is fully prepared to lay it bare. One of the most stimulating of 
spectacles is the effective cross-examination of a pretentious, 
lying witness by a qualified and courteous attorney who puts 
the wriggling victim on the gridiron and broils him. The in- 
terests of justice are thus served in a most effective and con- 
clusive manner. A cross-examination of this kind often is a 
work of art, wherein by a series of carefully framed questions, 
nearly all to be answered by yes and no, which answers are 
mainly a succession of admissions to skilfully worded significant 
statements in the questions themselves, the witness is led up to 
the brink of the precipice and, like the swine in the ancient tale, 
is then cast into the sea. 

The ‘‘want of a horse-shoe nail’’ that leads to disaster in a 
legal controversy may be the lack of knowledge of only one im- 
portant favorable fact or the failure to learn of or anticipate an 
opposing single damaging fact and provide a necessary remedy. 
Failure may also result because a lawyer and a client with a good 
case go into court with ignorant or unworthy specialists as wit- 
nesses who are pitiably exposed on cross-examination. There is 
no excuse for this error; it is as though a man threatened with a 
deadly disease should call in a street peddler or a quack. 

The attorney enlisted to attack a fraudulent document, or 
engaged to defend a genuine paper wrongfully attacked, sets 
about the task of preparing for the undertaking. He properly 
interviews his clent with thoroughness and, following Quin- 
tilian’s advice of A.D. 88, investigates, doubts, assails and cross- 
examines every phase of his story until he is satisfied that his 
client is not deceiving him and that his story will bear the fierce 
light that beats upon the witness-box. 

He opens numerous law books and examines discussions of 
law points that may arise; he prepares a carefully arranged 
outline of the whole case including the names of the witnesses 
who will corroborate his client’s story, and later interviews 
these witnesses and carefully compares their stories. As in all 
the professions there are in the law the thorough students who 
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set a worthy example to their slip-shod, inexact brethren. These 
men who retain the student spirit through the years not only 
study the law but acquaint themselves in detail with all the facts 
in a case; they find and study the technical books on the subjects 
in controversy, if there are books. These are the men that give 
point to the wisdom of Bacon and prove over and over that 
*‘reading maketh the full man’’ as the lack of it showeth the 
empty one.? 

While a knowledge of the facts and of the law are the first 
essentials in the preparation of a disputed document case there 
are some other important incidental matters that should receive 
careful attention. One of these outside questions is the inves- 
tigation of the standing and character of experts or special 


14 book ean hardly be made good 
enough so that it teaches a subject all 
at once. Much of its value consists of 
the stimulus that leads to independent 
thought and investigation. One of the 
common fallacies of education is this 
idea that one mind, either through the 
spoken or the written word, can pour 
itself into another mind. 

One who has acquired the valuable 
habit of reading for enlightenment gets 
something and perhaps much out of a 
first reading of a technical book of the 
right kind but eleventh hour prepara- 
tion of any kind usually is not worth 
much. This grasp of a drowning man 
at the last moment may of course be of 
value if the book furnishes a vital idea 
that can be acted upon but real values 
of this kind generally do not come in 
single packages and as a rule are not 
grasped all at once. The worth of what 
is learned the last morning before trial 
on the way down to court on the subway 
usually isn’t much. The best kind of 
preparedness is that made before war 
is declared. 

It is the same as with a great nation, 
airplane building may be so delayed 
that although several hundred millions 
of dollars are spent not one airplane 
reaches the front lines in France until 
too late. Much preparation in many 
fields ‘‘does not reach France’’ because 
it was not begun soon enough. 


It is especially true of a technical 
book that it must be studied if it is to 
deliver its message and not only this but 
it must be approached with a mind some- 
what prepared for what is offered. The 
ignorant, pretentious specialist does not 
as a rule cease to be what he is even if 
he finds a good book which thoroughly 
discusses the principles of a subject he 
assumes to understand. The quack gets 
little out of even the inspired words of 
Dr. Osler because he does not possess the 
mind of a scientist and new ideas are of 
no value because they cannot be hooked 
on to ideas already in the mind; he has 
not learned the alphabet of the subject 
and cannot read it. Learning is like a 
chain; it is not only no stronger than its 
weakest link but a new part may be 
whoily useless because there is no con- 
necting link. 

When printing was invented it was 
thought by many that the world would 
soon become informed on all subjects 
but that time has not yet arrived and 
the ability to read is not worth much to 
the average person. The fact is that 
the great mass of reading not only has 
no educational value whatever but often 
is benumbing and stunting rather than 
enlightening. The reading act often if 
not generally leaves about what one gets 
from an orchestra; something, it may be, 
worth while, but few, if any, ideas. 
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witnesses to be called or that may appear and give erroneous, 
unwarranted or dishonest testimony for the opposition. This is 
a subject on which the lawyer need not remain ignorant and if 
he does it is his own fault. As a duty to his client, as a pro- 
tection to his own reputation, and in the interest of abstract 
justice, this is a part of his preparation for trial that should not 
be neglected. Of all the phases of a trial of this sort this is the 
one phase in which promptness is also especially important. 

Competent and reliable experts may disagree regarding the 
facts in some difficult and closely balanced cases but, as a rule, 
conflict in testimony in a disputed document case is between 
competent honest testimony and either incompetent testimony 
or deliberately dishonest testimony. Unlike the usual ex- 
pert testimony problem, questions regarding documents in many 
cases are of a visual, tangible character regarding which when 
carefully examined capable and honest men do not disagree. 

It would be a sad commentary on the quality of human accom- 
plishments and the quality of human character if it were not 
possible to find in all fields of expert testimony capable and 
honest men to assist in promoting justice who would not know- 
ingly assist fraud or aid crime. There are such men. 

Then it also must be admitted that in these same fields there 
can be found certain pretenders and ignorant charlatans, who 
have been combed out of the respectable professions and the 
community by dishonest advocacy, who stand ready to help 
certain zealous members of the legal profession in their work 
of defeating justice and aiding fraud and crime, 

These unworthy men should be correctly described for just 
what they are, that is, as the assistants of certain members of 
the legal profession. Lying, ignorant, and generally incom- 
petent experts are a direct development of the contentious trial 
and they are found, trained and paid by advocates who always 
are the active parties in the discreditable performance. 

In certain jurisdictions these perjurers are part of the regular 
tools with which certain advocates practice law; the tools should 
be exposed and their users disbarred. In almost every case in 
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which the advocate uses a lying expert witness the advocate 
knows he is lying and, when the plain truth is told, he often is 
himself, to some extent at least, guilty of subornation of perjury. 
The employer cannot shift all of the responsibility to the 
employed; he is the senior partner in the corrupt conspiracy. 
These performances have been tolerated in respectable com- 
munities until their real significance is not fully appreciated. 
Perjury ought not to be expected, excused and promoted and 
made a regular part of law practice. 

Criticism is aimed at expert testimony of all classes, not 
mainly because no capable and reliable men can be found but 
because incapable and unreliable men are found to disagree with 
them. This is as unjust as to condemn all lawyers as dishonest 
merely because one out of many is a disgrace to an honorable 
profession. There are honest lawyers and honest experts and 
the main fault is in the intense spirit of advocacy that makes of 
a court of justice a game of wits and technical trickery, and 
seeks until it finds what will support its contentions.' 

If the courts do not provide a practice, a procedure and a 
code of ethics that distinguishes among experts and lawyers the 


1The abuses of expert testimony are 
well known and many remedies have been 
proposed. One of these remedies, and 
on the whole probably the least objec- 
tionable, is the definite conferring upon 
the trial judge of the power to call one, 
or in some instances two, experts who 
will have no relations with either party. 
This necessity arises, of course, because 
of the nature of the contentious trial 
where there is no one representing justice 
but where there are two parties and two 
lawyers who represent two conflicting 
contentions. It is in effect a duel, and 
the real purpose of this provision for 
ealling an expert by the court is to 
insure that there be present one non- 
partisan representative of justice. 

The difficulty with this proposal, which 
allows the trial judge to call an expert, 
is that by the time this necessity arises 
the competent and reliable experts are 
either on the right side of the case or 
have given adverse opinions and cannot 
appear. 


It might also be well to confer on the 
judge the power to call a non-partisan 
lawyer whose participation, like that of 
the expert, would tend to insure a full 
and fair presentation of all the facts. 
As far as is known, no proposition of 
this latter kind has been discussed in 
any magazine article or at any bar asso- 
ciation or law reform meeting. That is 
an amusing inconsistency which com- 
plains of the partisan expert and at the 
same time allows, without reproof and 
apparently without thought of the in- 
congruity, a partisan advocacy that may 
deceive, mislead, and repress facts to a 
degree that often is unethical and dis- 
honest and that often defeats justice. 

Not all will be done that might be done 
to improve the conditions surrounding 
expert testimony until able and high- 
minded judges representing justice are 
given power to control all phases of a 
contentious trial. 
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men of high character and ability from those of pretension and 
chicanery, then the fault hes with the courts. In the courts of 
some other lands the corrupt practitioners of either class, the 
experts or the lawyers, could not continue to perform for years. 
They would soon be branded for just what they are. 

The rewards and the publicity that sometimes appeal to a kind 
of megalomania attract some of these curious human specimens 
who in stenographers’ notebooks are written down as experts. 
They have also been flattered, teased, and bribed to appear by 
persuasive advocates. They are told that there are ‘‘two sides 
to every question’’, with the indirect and insincere suggestion 
that in spite of the appearances they may after all be right. 
They of course are not honest but they are made to think that 
because every client has a lawyer, no matter how desperate 
his case, that every client should also have an expert. 

These expert witnesses against the facts also no doubt are 
bolstered up—and their consciences are somewhat dulled—by 
the fact that they are asked to do as witnesses only what all 
the time the attorney is doing as a lawyer. By a shallow 
sophistry the lawyer may ease his own conscience and, in his own 
mind place himself morally above the expert he has engaged to 
help him defeat justice, because he, the lawyer, has not taken an 
oath to the effect that his violent contentions and his solemn 
declarations are true. He can mislead, deceive, suppress evi- 
dence, state what is not the fact, and still feel quite virtuous, 
simply because he has not sworn to tell the truth. One now and 
then catches a glimpse of moral degradation in a court-room 
hardly to be found elsewhere. 

The abuse can all be traced back to the low standard of ethics 
of the contentious trial, especially a trial where the ancient 
powers of the judge have nearly all been taken away. Vitupera- 
tive articles appear criticizing experts—some of them surely 
deserve it—but with no reference whatever to the conditions 
that have developed them and to those who train them, and 
use them. Some of those who most severely abuse all experts 
are lawyers who pay a certain class of them to assist in 
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defeating justice. Plain words on the subject are justified and 
the effort is here made to describe the conditions in a manner 
that will hardly be misunderstood. 

With the improved procedure, however, allowing effective 
illustrations and reasons for opinions these pretenders do not 
have as free a field as in former days and cannot render the easy 
assistance they once gave in questioned document cases, when 
their principal service was not to prove anything but to bring 
about a ‘‘conflict in testimony’’ by giving a mere opinion. 
These assistants to fraud and assistants to the attorney who 
aims to defeat justice must, however, still be reckoned with in 
many cases. The most effective protection against this testi- 
mony is a thorough technical preparation by the attorney who 
represents the facts and who then, can not only see and under- 
stand the presumption and falsity of the testimony, but is able 
by cross-examination and by argument to show it to others. 
Mere abuse of even a lying witness may not be very effective.’ 

The usefulness of the lying witness is increased in those courts 
where the contention is stressed and accepted that a ‘‘conflict’’ 
in the expert testimony renders it all of no value. Where this 
view is held it of course pays to go out and search until a 


disagreeing witness of some sort can be found. 


1 There often is a vague indefiniteness 
in incompetent or dishonest expert testi- 
mony which should be probed and ex- 
posed on cross-examination. A witness 
of this kind should be thoroughly cross- 
examined and made to say just exactly 
what he means by every statement and 
every assertion. Sometimes this laying 
bare of presumptuous and inherently 
improbable testimony is the most effec- 
tive attack upon it. 

If a witness pretends to say that a 
torn will was pasted together seven years 
ago and not twelve, or that, judging from 
their appearance alone, metal eyelets are 
“*just about twenty years old’’, the wit- 
ness should be shown other torn papers 
and eyelets, the dates of which are 
known, and made to put into periods, 
long or short, the changing qualities of 
torn and pasted paper and metal eyelets. 
He should be asked how a pasting or an 


eyelet four years old differs from one 
eight years old, and whether the changing 
age of tearing and pasting and eyelets 
can be recognized each two years. This 
same method should be applied to any 
indefinite and improbable testimony. 

This testimony is not always just open 
and corrupt perjury but, apparently, is 
sometimes given by one who has partly 
convinced himself that he has a sort of 
mysterious occult power that is something 
more than merely mental. It is the partly 
dishonest fortune-teller, graphologist 
state of mind which seems to lead to a 
loss of the sense of humor if not to a 
loss of the ability to reason. 

In the author’s book, The Problem of 
Proof, there are many suggestions re- 
garding cross-examinations of experts, 
including nine detailed lists of questions 
adapted to differing conditions. They 
have been used to advantage many times. 
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To be fully prepared for the task he undertakes the trial attor- 
ney in a disputed document case should also understand the 
limitations of the ordinary lay witness called to give a technical 
opinion regarding a document. Those against the facts often 
mainly depend upon a group of witnesses who are supposed 
to ‘‘know’’ a handwriting. These witnesses usually are inex- 
perienced and technically unqualified laymen who are asked 
to testify on a technical subject. They usually are friend- 
ship witnesses and often appear in equal numbers on each side 
of the case. Their testimony may sometimes have distinct moral 
weight, as these witnesses often in effect are understood to be 
giving their opinion, not on the actual technical problem pre- 
sented to them, but on the merits of the whole case. 

Most of these lay witnesses are no better qualified to express 
an opinion on the problem presented than many of the members 
of the jury. The law says, however, that they are qualified to 
express an opinion about a disputed writing if they saw the 
alleged writer sign his name once twenty, or thirty, or more, 
years before. This legal rule shows what a wide, open space 
there is on some subjects between the law and science, or 
between the law and plain common sense.’ 

Many disputed document cases have been tried and argued 
and decided with no one present who was informed on the tech- 
nical subject.in controversy and even a brief course of reading 
discloses that at least some of these cases were then appealed 
to a court not wholly qualified on the technical subject that 
involved the very point at issue. It is undoubtedly a fact that 
in many of these cases the important evidence, which would have 
been controlling if found, was never discovered. If a trial 
involving a bridge was tried with no bridge-builder and no engi- 
neer present, there naturally would be a tendency to eriticize 
the proceeding. It is of course the duty of the attorney on the 
right side of the case to find and prove the facts, and, in some 
instances, his understanding of the problem may alone make a 

1 Think of the foolishness of calling disputed signature that may be a fairly 
two contending groups of watery-eyed good forgery! Many of them could do 


relatives, who have seen someone write just as well with their eyes shut. 
at some time in the past, to testify to a 
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proceeding an intelligent performance which otherwise would in 
effect be the blind leading the blind. 

At a trial where no one is technically prepared an opposing 
dishonest but mentally alert and resourceful special witness 
ean present the most preposterous theories without fear of 
being exposed. The only method of attack on corrupt witnesses 
possessed by many lawyers is a direct and open character attack 
which often strengthens erroneous or dishonest testimony. 

If one knows nothing about a subject he is the easy victim of 
the one who knows a little and in this as in many other fields 
the old maxim applies that in the kingdom of the blind the 
one-eyed man is king. There is nothing equal to a fact as a 
weapon to puncture perjury and pretension. 

Many technical questions that arise in disputed document 
eases can be intelligently examined and discussed only by those 
with some special experience who have investigated and studied 
the particular problems involved and possess the necessary 
instruments and reference material. They know the limitations 
as well as the extensions of the subject considered and ean 
show others what they themselves see. With no one present 
who is qualified on the controverted technical subject it would 
no doubt be safer in many cases, as heretofore suggested, to 
decide the case entirely on the outside and collateral issues, 
rather than on the main question involved. 

Those in the right who are endeavoring to prove the facts 
should, of course, be assisted by those who understand the sub- 
ject and who not only possess thénecessary technical knowledge 
and experience but who also possess the necessary court knowl- 
edge and court experience. The trained and experienced witness 
often is necessary to assist in showing the facts regarding a 
technical subject in a court of law because there are trained and 
experienced lawyers and witnesses present who are there for 
the express purpose of preventing the facts from being shown. 

If a trial at law were a purely scientific proceeding wholly 
devoted to the discovery and proof of the facts, then any 
informed person could appear and show the facts but, as is well 
known, the contentious trial includes at least one advocate— 
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with the witnesses brought to him or those he has himself 
obtained—who is ‘‘on the wrong side of the case’’ and who 
knowingly or unknowingly seeks to defeat justice. Against 
this wrong contention the inexperienced and untrained technical 
witness may be able to give correct testimony but many times 
his testimony is greatly weakened, if not practically destroyed, 
by the methods employed and tolerated in court to prevent 
proof and confuse juries. This witness in most instances is 
not prepared to meet the unfair attacks made upon him. 

Where he is not protected and assisted by the judge—which 
reasonable performance in many courts is not allowed—he may 
become confused, or exasperated, and often is practically help- 
less under the attack of the skilful, seasoned veteran who is 
familiar with every step of the various highly developed methods 
and ingenious processes by which the testimony of the inexperi- 
enced witness is weakened or wholly nullified. 

In this alleged civilized age, this performance of destroying 
correct and honest testimony is one of the highly commended 
abilities of many trial lawyers who are praised by their asso- 
ciates and who plume themselves on their ability to win desper- 
ate cases against the facts. To brag about such an accomplish- 
ment is the climax of dishonest advocacy. This disreputable 
phase or branch of law practice is not what is taught in law 
schools but, sad to say, it is learned somewhere.’ The experi- 


1The unrestrained spirit of advocacy, 
usually no doubt largely unconscious, 
produces certain magazine articles and 
even law books, or rather certain books 
for lawyers, which, judging from some 
of their contents, should bear different 
titles. This matter often seems to be 
prepared with only one thought in mind 
and that is how to defeat an opponent. 
There is no consideration whatever for 
the interests of justice, or the righteous 
client, or honest witnesses, or the real 
purpose of courts of law. Some of this 
matter in the books and magazines quite 
appropriately might bear one of the 
following truthtelling titles: 

“‘How to Win a Lawsuit, With Definite 
Outline of Methods by Which Adverse 
Witnesses are Confused and Their Testi- 


mony Destroyed, also including Numer- 
ous Suggestions for Deceiving Juries and 
Detailed Instructions for Misleading 
Courts’’, by Super Advocatus. 

‘«Trial Strategy—Definite Outlines of 
Tested Methods for Winning Desperate 
Cases against the Facts.’’ 

‘“‘How to Succeed in Defending the 
Guilty, with Outline of Procedure for 
Obtaining Delay, Disagreement of Juries, 
and Reversal of Verdicts.’? 

‘*Helpful and Confusing Legal Tech- 
nicalities, with Citation of Cases on Both 
Sides of all Important Questions.’’ 

“Reversible Error in Lawsuits, with 
Definite, Detailed Methods for Getting 
it into the Record and Freeing Guilty 
Defendants.’? 
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enced witness is familiar with at least some of these methods 
employed to defeat justice and is thus able in some measure to 
protect himself and, to some extent at least, prevent his testi- 
mony from being rendered valueless. 

There are certain preliminary details in connection with the 
presentation of testimony of a technical character that deserve 
some attention. Before an expert or opinion witness is allowed 
to testify the law requires that he be ‘‘qualified’’ in a legal way 
to give expert testimony. This qualifying process consists in 
showing that the witness has had such preparation and experi- 
ence as legally qualifies him to give an opinion in court on the 
subject in dispute. 

Instead of simply asking the witness to state his qualifications, 
as is sometimes done, it is much better to draw from him the 
necessary information by a few properly framed questions. 
Jurors do not always understand that this ‘‘qualifying’’ of a 
witness is a legal requirement and if a witness is required to 
say offhand and at considerable length what his qualifications 
are and his experience has been, the fact sometimes appears to 
them like an exhibition of self-conceit even when he has told 
the truth. This is a particularly unfortunate impression to give 
as an introduction to testimony. It is obvious that this is a 
phase of the presentation of the testimony of the technical wit- 
ness that gives the attorney an opportunity to assist or to bungle 
the performance. 

At the same time it often is important that the record should 
show and that the jury should be informed in sufficient detail 
as to the qualifications and experience of a witness who is to 
give opinions, which information can be brought before them 
in an entirely unobjectionable way by a series of questions as 
suggested. 

This information as to qualifications should usually be brought 
out before the jury and entered on the record even if opposing 
counsel is willing to admit that the witness is a qualified expert. 
This information is important in case of appeal, when the 
printed record alone often must be depended upon, and also 
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that the jury may know at the time testimony is given what 
preparation and experience the witness has had that may give 
weight to his testimony, or, on the contrary, show how meagre 
his qualifications are for giving an opinion on the subject in 
dispute. 

What may seem to be a generous act, the admitting of the 
qualifications of the witness, often is a bit of sharp practice used 
against the inexperienced attorney in order to weaken the testi- 
mony by keeping from the court and jury and out of the record 
all information regarding the qualifications and experience of 
the witness. Here again the qualified man knows what to do and 
how to do it. 

After the witness is shown to be qualified he is asked if he 
has made a comparison of the disputed and standard writings 
in the case, or examined the matter in dispute. Upon saying 
that he has, he is then asked if he has reached a conclusion as 
to the matter in dispute and if so what that conclusion is. 

Following this somewhat formal series of questions the wit- 
ness then should be asked to give, and should be afforded ample 
opportunity to explain, the reasons and basis for the opinion 
given. In some courts the reasons are first given and the con- 
clusion is given at the close of the testimony. 

This exposition of the reasons for an opinion is the really 
important function of the expert witness in a questioned docu- 
ment case where a tangible thing is actually before the court. 
Just at this point there comes to the competent witness who 
seeks to show the fact, and to the attorney on the right side of 
the case who has technically qualified himself, the opportunity 
to assist the referee, the judge, or the jury in reaching a correct 
conclusion as to the matter in dispute. 

The proper purpose and function of questioned document 
expert testimony is not to foist a ready-made opinion on court 
and jury, but to assist the jury in reaching a correct interpreta- 
tion of the facts before them. The importance of the bare 
opinion given by the witness should constantly be minimized 
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and the reasons for the opinion should be elaborated and 
emphasized.’ 

Naturally those arrayed against the facts strenuously object 
to this phase of effective testimony even to the extent of arguing 
that all reasons for opinions must be brought out on cross- 
examination. It is easy to understand how brief, under these 
circumstances, a cross-examination of an intelligent and 
effective witness will be. Experience shows that he is not cross- 
examined. 

When testimony is thus restricted the restriction is to the 
advantage of the party who is seeking to hide, or to distort, the 
truth. Two mere opinions in conflict may neutralize each other, 
but, with an intelligent hearer, this is not usually true of two 
reasons. . 

It should also be clearly understood that reasons for opinions 
should be insisted upon, not merely to enforce correct testi- 
mony, but, what may be even more important, to expose 
incorrect and presumptuous testimony.- The witness who is 
incompetent, or is committing perjury, prefers to give a ‘‘mere 
opinion’’ and then simply ‘‘be counted’’ by his lawyer as one 
more witness for his side. 

This reason-giving part of expert testimony should not be an 
unbroken monologue by the witness nor, what is worse, should it 
be a succession of assents by the witness to testimony which is 
really being given by counsel in the form of a series of long, 
technical questions. Either of these methods is tiresome and 
ineffective. 


1 Handwriting is an art concerning Gordon’s case, 50 N. J. Eq. 397, 26 Atl. 


which correctness of opinion is suscep- 
tible of demonstration and I am fully 
convinced that the value of the opinion 
of every handwriting expert as evidence 
must depend upon the clearness with 
which the expert. demonstrates its correct- 
ness. The appearance or lack of 
one characteristic may be accounted to 
coincidence or accident but, as the num- 
ber increases, the probability of coin- 
cidence or accident will disappear, until 
conviction will become _ irresistible.— 


40 


268. 

The next objection was that an 
expert witness was allowed to explain 
upon a blackboard his meaning and the 
reason for his opinion. We think there 
was no error in this. Of course the whole 
class of expert evidence is exceptional. 
And as experts are to give opinions, it 
is right that they should explain the 
reasons for them.—McKay vs. Lasher, 
19 N. Y. S. Rep. 816 (1888). Followed 
in Dryer vs. Brown, 52 Hun 327 (1889). 
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Counsel should have in hand a series of prepared questions 
that will bring out in proper order the main points of the testi- 
mony and should also be prepared to ask for explanations, or 
repetitions, when they are necessary. Salient points can be 
greatly enforced by well-timed and correctly phrased inquiries. 

At this juncture, as stated above, a thorough and ready knowl- 
edge of the subjects under discussion is of great value to a 
lawyer. If thus qualified he, as well as the witness, can put 
just the shade of emphasis on a statement that it requires and 
with the assistance of an intelligent witness can actually lead 
the minds of jurymen from ignorance to knowledge, from doubt 
to belief. 

Distinguishing argument from the giving of ‘‘grounds of 
belief’’ or the basis of an opinion, is one of the legal questions 
that usually arises in every case. Reason-giving testimony, 
especially if it gives promise of being interesting, convincing 
and effective, is always objected to as argument. There are 
attorneys who seek to elicit this testimony who seem to be but 
half aware of the fact that ‘‘ giving reasons’’ is really argument, 
and are not prepared to discuss the objection in an intelligent 
and convincing manner. There are courts also where this point 
is not clearly understood and a witness is asked, and apparently 
permitted, to give the ‘‘reasons for his opinion’’ and then is not 
allowed to give them in a connected, clear and logical manner. 

It is in just this connection that the technically unprepared 
attorney, by his failure to say just the right thing at just the 
right time, may make it impossible for the competent witness to 
give effective testimony. The failure often is due wholly to the 
attorney and not to the witness. 

There are attorneys who seem to have in the back of their 
minds a notion that they can clearly explain the significance of 
technical testimony in a final argument and that it will there- 
fore not be necessary that the testimony be interpreted as it is 
given. If the force and significance of testimony is not under- 
stood when it is presented it usually will not be understood at 
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any time. Even if this procedure does rob the closing speech 
of some of its dramatic power it may win a case that otherwise 
would be lost. 7 

As suggested above, the force and effect of testimony depends 
in considerable measure upon the questions asked as well as the 
answers given and failure in question or in answer may lead to 
final disaster. It is at this crucial point that the attorney must 
know clearly, and have on his tongue’s end, the facts of his case. 
Unfortunately there are attorneys who are not quite sure what 
it was all about even after they are defeated. It, is well said 
that a wise man is known, not alone by the questions he answers 
but by those he asks, and certainly preparation in a law suit is 
most effectively shown by apt, pointed, intelligent questions. 

It must of course all the time be kept in mind by attorney and 
by witness that the task set is to instruct the untrained.to.see, 
to understand and to solve a new and difficult problem. Much 
can be done by the proper method while but little is accom- 
plished in the absence of proper co-operation and careful 
preparation by those engaged in the task. 

Now and then an eminent attorney from whom much is ex- 
pected will not properly prepare himself on the technical problem 
and blunder just where a blunder is fatal. As arule, however, as 
in other fields, the more eminent and qualified the attorney the 
more desirous he is of securing every kind of proper assistance, 
while the mediocre man may fear that he confesses ignorance 
by admitting that any one can aid him on any subject. The 
man who knows is the one who is continually learning. 

Through the fault of the witness objections to reason-giving 
testimony are sometimes sustained simply because. the testimony 
is not properly presented. As already pointed out, testimony 
of this kind is objected to on the ground that the testimony as 
given is a general discourse on the subject and not testimony. 

Technical evidence of this class, after the statement of the 
conclusion reached, should all be given in the form of definite 
reasons in plain untechnical language applying directly to the 
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case in hand, and if thus given is unassailable on legal grounds.’ 
The competent specialist who aims to be understood and to 
convince uses simple language and defines his technical terms 
when he must use them. The real scientist learns all the tech- 
nical terms relating to his special work but uses them only when 
he is talking or writing for others of his own specialty. It is 
said that William James could talk for an hour about psychology 
to intelligent laymen and not once use a technical term. 

There are shallow and pretentious students of various sciences 
and professions who confuse a superficial knowledge of high- 
sounding terms for real knowledge of a subject. It is the little 
doctor or. the little lawyer or the little scientist who at once 


1The legal restrictions surrounding 
document testimony in the past no doubt 
in some measure accounts for and partly 
excuses the indefinite, disconnected, and 
ineffective testimony that has _ been 
heard in many courts. It was in effect 
‘fagainst the law’’ to give good testi- 
mony and these restrictions still furnish 
an excuse for inefficiency in certain juris- 
dictions. But poor, weak and illogical 
testimony in many courts now is not the 
result of the rules imposed. The exam- 
ining attorney sometimes weakens the 
final effect by his failure to co-operate 
helpfully, but now, in many courts, if 
the testimony is not good the witness is 
to blame. There are, however, attorneys 
here and there who will not permit their 
own witnesses to give effective testimony. 

Effective document testimony is the 
presentation in a convincing manner of 
the reasons for a conclusion, based on 
certain visible evidence that is properly 
before the court, usually in the form of 
correctly designed and properly enlarged 
photographs. Giving reasons for an 
opinion in this way is of course in effect 
argument and is to be considered, com- 
mended or criticized like any argument. 

Effective technical testimony is based 
upon and follows a definite outline, all 
in the mind of the witness, which in- 
cludes: 

(a) A statement of the problem with 
its subsidiary or collateral problems. 

(b) Brief statement of the conclusions 
on each of the various points considered. 


(c) A definite pointing out of the 
evidence in proper order and its inter- 
pretation and direct bearing on the 
conclusions. 

This interpretation of the evidence is 
the important part of the testimony and 
tells exactly why the conclusion is justi- 
fied. If a carefully thought out outline 
is followed a climax will be reached and 
there need be no repetition except—and 
this is important—to indicate the cumu- 
lative effect of each separate phase of 
testimony leading up to and enforcing 
the final conclusion. 

Much testimony on the right side of 
good cases is pitifully weak and uncon- 
vincing. Poor testimony follows no out- 
line, is unrelated, rambling and tiresome 
and its connection with the conelusion is 
not clearly shown. It often is a mere 
patter of words and a_ succession of 
unrelated declaratory statements that 
are far removed from proof. ‘* What 
does it matter even if it is true?’’ is the 
thought in the mind of many hearers as 
they listen to testimony. This same 
thought also sometimes arises when they 
listen to argument. 

There are of course no perfeet speakers 
in any field but in proportion as they are 
perfect they understand the subject, they 
have a definite outline, they measure 
their audience, they define their terms, 
they connect their thoughts, they show 
their application to the problem in hand, 
they arouse and maintain interest and, 
finally, they stop. 


ers 
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indulges in an unintelligible jargon that he knows his hearers do 
not understand. No matter how many letters a man prints after 
his name, if he talks to impress rather than to inform he is to 
that extent a kind of pretender. There are so-called scientists 
who write books to impress that are in fact mostly works of 
fiction. 

Each paragraph or division of technical testimony should be- 
gin with some such expression as: ‘‘ Among the facts and condi- 
tions that have bearing on the reasons for my opinion are—”’, or 
**My second reason for the opinion expressed in some part is 
based—’’, or ‘‘Further reasons for reaching the conclusion I 
have in this matter are based upon the consideration of the 
fact—’’, or ‘‘My conclusion that this document was written— 
etc., is in some degree affected by—’’, or ‘‘I have considered in 
reaching my conclusion in this matter that—’’, or ‘‘Before I 
reached a definite conclusion on the question presented in this 
case it was necessary for me to consider—’’, or ‘‘One of the 
grounds of belief leading up to my conclusion in this matter—’’, 
or any similar introductory statement.* 

In order to avoid the criticism that the testimony is ‘‘not 
responsive’’, or that the witness is ‘‘giving a lecture’’, the 
connected reasons for a general conclusion should be ealled for 
in response to a final comprehensive question that allows the 
witness a latitude that is alwavs desirable in making a clear 


1The speaker or writezewho is most 
successful in leading .us“to his point of 
view periodically weaves into his dis- 
course a somewhat varied restatement of 
his central thought and the bearing upon 
it of the new matter as it is presented. 
Unless he does this the effect of many 
of his words may be lost; we do not sce 
how they apply. The central thought in 
a discourse should be like the hub of a 
wheel towards which all the evidence 
points. With many speakers, many 
preachers, and many writers one is in- 
elined frequently to ask the question, 
‘*Well, what of it?’’ The stonemason 
strikes a rock many times and apparently 
it is the last stroke that breaks it, but 
in fact it is the accumulated effect of all 


the strokes that produces the result; 
they all had a bearing on the final out- 
come. 

The problem is the same with the 
lawyer as with the technical witness when 
it is necessary to convince a judge or a 
jury that a certain contention is correct. 
All the evidence and all the reasons 
should constantly focus on the one point 
and if the evidence is thus piled up in a 
connected and interesting way it finally 
becomes irresistible and the rock is 
broken. Language like a hammer is 
simply a tool and if not correctly used 
it does not accomplish its intended pur- 
pose. As a rule it would be just as well 
for the crazy-quilt speaker to devote his 
time to the making of quilts. 
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presentation of a series of facts. The witness may be asked: 
Will you now take the original documents and the photographs 
and give us the reasons for the conclusion you have reached, 
stating in detail what examination you have made, all the facts 
and circumstances you have considered that in any way have 
affected your opinion? If a lawyer will not ask this question in 
this way—and some of them will not—he may not secure the 
testimony he desires. 

If the-witness in a case of this kind makes general discon- 
nected and declaratory statements, even on the subject under 
discussion, no doubt they are sometimes objectionable, but if 
the discussion is all a part of the giving of reasons which are 
uniformly introduced by actual statements such as those enumer- 
ated above, there can be no valid objection to the testimony. 
When the testimony is read by the reporter after objection is 
made and it begins in the manner specified it is usually allowed 
to stand. Lack of ordinary skill in the use of language may, 
however, make testimony of this class legally objectionable.’ 

The unwise attorney whose opponent’s witnesses are first 
heard sometimes makes it impossible to present his own wit- 
nesses’ testimony effectively because he has strenuously and 
successfully objected to exactly the kind of testimony that he 
proposes to offer. He later finds to his dismay that his own’ 
weapons are used against him and the testimony to prove his 
own case can be presented only in part. This lack of foresight 
is almost childish and is another illustration of the fatal effect 
of inadequate preparation. 


1The expert witness may of course 
appear dumb and stupid because he is 
dumb and stupid, and even the most skil- 
ful attorney cannot extract logical and 
convincing testimony from such a source. 
The attorney, however, cannot as a rule 
escape the responsibility for calling a 
technical witness of this kind. He should 
have discovered this stupidity long before 
the witness is asked to raise his right 
hand in a court of law, and stupid expert 
testimony is usually evidence of stupidity 
in the one who calls him. 


Sometimes, however, the testimony is 
entirely in harmony with the nature of 
the contention the witness is asked to 
support; and, like the lawyer who em-' 
ploys him, he may be doing the best he 
ean with the difficult task in hand and 
his fault, like that of the lawyer, is’ not 
intellectual but moral. The testimony, 
in its grotesque divergence from truth 
and reasonableness, is not more ridicu- 
lous and improbable than the contention 
that the lawyer with a ‘‘straight face’? 
makes from the counsel table. 
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When this unprepared attorney does not know just what his 
own testimony is to be, he of course cannot object with intelli- 
gence and his pleasure at his success in excluding opposing 
testimony may be shortlived. The making of constant trivial 
objections generally is a phase of poor and cheap law practice 
and intelligent restraint in this connection is often a distinct 
mark of wisdom. 

Testimony regarding documents ranges in force all the way 
from a ‘‘best judgment’’ or somewhat qualified opinion up to 
what has been well described as moral certainty. In presenting 
a case to a jury it may not be advisable to use expert testimony 
in cases coming under the two extremes of the scale. If a fact, 
when shown, is so clear and apparent that the ordinary man can 
see it and understand it without testimony, it may be best not to 
use testimony in such a case but give the fact to the jury for 
their own consideration, and this same procedure may be 
advisable in a case in which the facts do not warrant a positive 
and unqualified opinion. 

If, because of the nature of the problem, a witness must give 
a modified or uncertain opinion it may be better, if possible, to 
present the physical evidence directly to the jury for what it 
is worth without testimony and let it go to them, with all the 
other evidence for their consideration, without being weakened 
by the necessary admission of a conscientious witness that it is 
not sufficient alone on which to decide the case. If under these 
conditions a witness does testify and gives a qualified opinion he 
usually is assailed for giving any testimony whatever and may, 
in effect, be criticized for seeking to be a witness in a desperate 
case. 

Some minor phase of testimony may be somewhat uncertain, 
but testimony on the important point in issue should not ordi- 
narily be given by an expert if it must be given in a too qualified 
or uncertain manner. For his own protection the witness should, 
as arule, refuse to appear under these conditions. The attorney 
who has not sufficiently studied the problem of proof sometimes 
asks an expert witness to give testimony that amounts only to a 
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scintilla, which in fact, as the word suggests, is but a mere faint 
spark. 

One of the weaknesses and justified criticisms of expert testi- 
mony generally is that it is dogmatic, assertive, and too positive 
and not a scientific and properly graded and qualified discussion 
of the subject it treats. The main cause of this defect in expert 
testimony is the fact that the hair-splitting lawyer often is lying 
in wait for any admission, or any slightly modified statement 
that can be twisted to the benefit of his own contention. The mere 
remote possibility of error is magnified into the argument that 
the witness is altogether uncertain and that therefore his testi- 
mony is worthy of no consideration whatever because the witness 
himself does not believe it. 

The conscientious witness will of course grade and modify 
his testimony as the facts warrant, notwithstanding this per- 
nicious tendency of advocacy. Fortunately the intelligent hearer 
knows that undue positiveness is one of the earmarks of perjury, 
but unfortunately testimony is not always presented to those 
who are able to draw correct inferences. The speaker generally 
does well, however, to assume intelligence in a hearer. It is not 
always possible to tell what is back of a face. 

The competent and conscientious witness will not allow him- 
self to be dragged into any case against his own best judgment, 
nor, if he does appear will he permit himself, by what may be 
the unconscious enthusiasm of the examining attorney, to be 
led into any exaggeration whatever. Even a slight exaggeration 
often gives an opportunity for effective and damaging cross- 
examination. It is always better to make a statement a little 
under the fact rather than over, but it is very difficult to 
convince some attorneys that this is ever advisable.’ Cross- 
examination may be approached with dread but it can have no 
terror for a witness who tells only what he knows and only what 
he sees; this he can tell as often and in as many ways as are 
necessary. 

In any handwriting case where the jury must make a careful 


1‘*The lady doth protest too much, methinks.’’—Hamlet, Act III, Se. 2. 
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study and comparison of the disputed writing, duplicate photo- 
graphs of the disputed writing and the same number of 
photographs of at least part of the standards should be provided. 
If there are many different photographs they may be put into 
photograph books, but it is generally better and more convenient 
to have them backed and hinged, as is suggested in the chapter on 
photography, and then numbered or lettered in regular order. 
They can then be used separately as presented but finally can 
all be put together in an album. 

In some cases it is desirable to bind all photographs together 
in detachable covers and have an extra photograph of the dis- 
puted writing, of the various degrees of enlargement and also 
always in natural size, separate from the others so that it may 
be more readily compared with any of the other photographs. 
Under some conditions it is desirable to mark plainly all photo- 
graphs of standard writings in ink of one color and the 
photographs of the disputed writings in ink of a different color. 

All details should be arranged so that there will be no con- 
fusion, no opportunity for misunderstanding and no loss of 
time in court. Each juryman’s set of exhibits, when there are 
several separate photographs not bound together, should be 
inclosed in a strong envelope or other suitable receptacle. 

Occasionally only one set of photographs is necessary but 
where the question is one mainly of handwriting an ample 
number should always be provided. In important cases sixteen 
complete sets of photographs allow one set for each juryman, 
one set for the court, one set for the witness and one set for 
each of the opposing attorneys. When one set is provided for 
every two jurymen only ten sets in all are required. 

That is sometimes expensive economy in an important case 
that does not provide ample photographs so that jurors at all 
times are properly aided to understand any phase of a difficult 
problem. It should constantly be kept in mind in a trial that it 
is important to see to it that the jury all the time knows what 
it is all about. 

It is not usually necessary to mark all the sets of photographs 
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in evidence. It is customary to mark one complete set as regular 
exhibits and the others are proved and used as duplicates. In 
some instances photographs are simply used as illustrations, 
exactly as a chart or blackboard would be used, and under these 
conditions are only marked for identification." 

Photographs may be admitted without objection but it is 
usually necessary to prove them. This is done not only by the 
one who made them testifying that he made them and that they 
are ‘‘correct’’, but they can be proved by any competent witness 
who ean testify that they are correct. 

The witness tells what the photograph is made from, whether 
it is smaller, the same size, or larger, than the original and just 
how much if any it differs in size. Three or four questions are 
usually sufficient to prove ordinary photographs. ‘‘Is this an 
accurate photograph?’’ is the final and essential question. 

If photographs are unusual in any way then the process of 
making them should be described in detail. A photograph is 
considered to have been made by one technically qualified to do 
such work who ean testify that it was properly arranged in posi- 
tion before the camera, accurately focused, and then given the 
proper time of exposure. 

It is not essential that the plate be developed we the one who 
proves the photograph, or that the prints should actually be 
printed from the negative by him, if he has inspected the nega- 
tive to see that it is an accurate reproduction of the original and 
inspected the prints to see that they are accurate impressions 
of the negative. As suggested above, photographs are now 
often admitted on the evidence of those who did not make them 


attorney and the witness and asking for 
detailed descriptions and markings of all 
kinds of papers and photographs that 
should have been marked in advance. 
This interruption seriously interferes 
with the orderly and effective presenta- 


1The photographs may be _ plainly 
marked in advance, D-1, D-2, ete., for 
the disputed, and S-1, S-2, ete., for the 
standards, and these designations can 
then be used in testimony. Preparation 
should be made so that the testimony 


ean be given without delay and inter- 
ruptions. 

Skilful opposing attorneys sometimes 
deliberately make testimony tiresome and 
ineffective by taking advantage of inade- 
quate preparation on the part of the 


tion of the testimony, and it is another 
phase of that law practice intended to 
make it more difficult to prove the facts. 
These efforts should be anticipated and 
avoided. 
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if it is shown that they are accurate reproductions of the original. 
Photographs are now rarely excluded. 

When photographic illustrations are provided and are in the 
hands of the jury it is not usually necessary to use a blackboard 
or chart for illustrations, although in important and difficult 
cases it often saves considerable time and enforces testimony 
somewhat to make a few general illustrations as testimony is 
being given, in order that all may see and understand at once. 
This often can be done most effectively and in an informal way 
by using a special soft pencil and a large pad held in the hand. 

It is usually preferable to use paper rather than a blackboard 
so the work will not be limited and so that the sheets may be 
numbered and preserved for cross-examination or for future 
reference. Cheap white paper, like that upon which newspapers 
are printed, and about 24 by 36 inches in size, is best for the 
purpose. A soft, square marking crayon of large size should be 
used and illustrations should be made large and distinct. 
Colored crayons are sometimes useful for special illustrations. 
These large crayons are made as large as one inch square, and 
can be obtained of dealers in artists’ materials. 

Where numerous exhibits are referred to, constant care shoulil 
be exercised by counsel and-witness that numbers of exhibits 
always are given, or that papers be described so that the record 
of the case may be intelligible. This is particularly important 
in the event of an appeal of the case when the record of the testi- 
mony alone must be depended upon. 

Cases have been lost on appeal because important testimony, 
as reported, was mere gibberish and absolutely unintelligible. 
This result often is not the fault of the reporter but of wit- 
ness and of counsel. It is a cruel punishment of some speakers 
to report word for word just what they say. 

A statement that ‘‘This is identical with that’’ means nothing 
whatever on the record, and when counsel says, ‘*‘Look at the 
exhibit in your hand and tell me, ete.’’, a report of this testimony 
will be entirely meaningless. 

Exhibit marks should be written plainly and carefully and 
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should always be given either in question or answer, or both, 
so that the testimony as reported may be clearly understood by 
the one reading it. 

It is not at all strange that courts of appeal sometimes are 
misled by ‘‘the record’’ which is before them and upon which 
they must depend. They no doubt are often led to conelude that 
not in diplomacy alone is it the purpose of language to conceal 
thought. 

Where lay witnesses are to testify as to handwriting in con- 
nection with qualified experts who will go into detail it is usually 
advisable that the lay witness should testify first. When writing 
is carefully analyzed and reasons and explanations are given 
with considerable minuteness and this testimony is given in 
advance ofthe testimony of lay witnesses who cannot make this 
analysis, the lay witnesses are sometimes embarrassed and their 
testimony weakened because they are unable to enter into the 
matter as has already been done. 

Opinion testimony of lay witnesses is usually most effective 
and much less vulnerable when of a general character based on 
general resemblances or differences and given without definite 
reasons. Testifying as they do to a general impression they are 
not compelled to give reasons. Testimony of this kind may have 
but little technical value but, as suggested above, may have 
moral value before a jury, especially when the witness is well 
known. 

Practical questioned document investigation has two phases, 
the discovery of the fact and the proving of it. It avails but 
little to discover that a document is a forgery, or to reach a 
definite conclusion that a suspected document is genuine, if 
finally the fact cannot be presented to those who are legally to 
decide the matter so that they too will reach a correct conclusion. 

But little is accomplished if only the investigator sees and 
understands what he finds out; a bare opinion is not worth much 
in any court. Nor is an opinion worth much backed up by 
fantastic, hazy, expert theories that do not appeal to sensible 
men. The best reasons for an opinion are good clear illustra- 
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tions that appeal directly to the intelligence through the sense 
of sight. 

Appropriate illustrations enable court and jury to see for 
themselves and understand that upon which a judgment must 
be based. Naturally those arrayed against the facts who object 
to illustrations as well as to reasons would, if possible, dull the 
hearing, dim the vision, and muddle the understanding of all 
those who are finally to pass judgment on the question at issue. 
This unfortunate result may be brought about in effect by throw- 
ing around questioned document testimony so many restrictions 
that those who are to decide cannot distinguish the good from 
the bad. 

Much of the discussion of conflicts of opinion testimony is 
based upon the unwarranted assumption that those who listen 
to it are morons who are totally unable to distinguish between 
a reasonable opinion and an unreasonable opinion; it is assumed 
that one will exactly offset the other. Would it not be better to 
set out with the assumption that if an opinion cannot be sup- 
ported by reasons intelligible to the ordinary man then it will be 
given no weight whatever? ? 

Fraud is promoted and crime protected by this assumption 
that reasoned, illustrated, convincing testimony is made value- 
less because an industrious attorney who is against the facts 
has been able to find, perhaps after the second or third attempt, 
a stupid or a lying witness who will testify against the facts 
with no intelligible or sensible reasons for the opinion he offers. 
The interests of justice sometimes almost cry out for an oppor- 


1Opinions on many questions range _ flict with another opinion on the same 


from those weak conclusions’ based 
mainly on ignorance combined with 
blind and unreasoning prejudice up to 
those which are the result of reasoned 
judgments based on full and adequate 
knowledge and extended experience. In 
any other field than the law it would 
be ridiculous to say that when these 
opinions are in conflict that one balances 
or neutralizes the other, but in law it 
often is assumed and argued that if 
one so-called expert opinion is in con- 


subject that one opinion will entirely 
counteract the other. This idea arose 
of course because expert opinions on 
many subjects are on questions that the 
ordinary individual cannot answer and 
cannot understand, but if a subject is 
one that can be illustrated and explained 
it is easy to see how injustice may result 
from the false assumption that one 
opinion, no matter what its quality, will 
neutralize or cancel any other opinion 
on the subject. 
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tunity to ask an attorney a few questions about his preparation 
of the case that would tend to expose deception and sharp prac- 
tice and change a wrangling trial into the administration of 
justice. 

Against deliberate, unblushing, and sometimes ingenious and 
plausible perjury the courts are helpless and fail, and fraud 
and forgery may succeed or criminals may escape. The preva- 
lence of perjury is a disgrace to American courts. It too often 
seems to be complacently expected and in too many ways is 
excused and apologized for. It is another of the uncivilized 
developments of the contentious trial, where two champions are 
hired to conduct a fight and, when at such an encounter there is 
no judge with power to act and represent justice, it is many 
times a duel without pistols and swords but with the weapons 
of perjury, deceit, misrepresentation and all manner of sharp 
practice. When perjury becomes too bold and too obvious it 
attracts some attention, but in every court-house it is present 
and seems to be expected if it is not sought for and welcomed. 

Claim cases based on forgery are usually crammed with 
perjury. Alleged spectators and participants come forward and 
recite in detail particulars regarding every phase of the prepara- 
tion of a document—sometimes they overdo it—and if the courts 
do not weigh testimony as was done in Baird vs. Shaffer, 168 
Pac. 836, Kansas Supreme Court, then justice is defeated. In 
this opinion the court said, ‘‘The testimony of attesting wit- 
nesses may be overthrown by any competent evidence.’’ The 
significance of this definite statement is better understood 
when it is known that three attesting witnesses had sworn posi- 
tively that they saw the will signed. 

When the law specifically and definitely presumes, as it has 
done in many eases and still does in many courts, that a docu- 
ment is genuine if anyone swears positively that it is genuine, 
then perjury is rewarded and made popular. 

As is well known, the theory of expert testimony in general 
is that in a trial at law questions regarding subjects that the 
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ordinary man knows nothing about must be referred to 
specialists who come into court and give opinions which it is 
assumed are based on knowledge unknown to the ordinary man 
and reached by a process of investigation, or reasoning, that 
he is not able to follow. It is easy to understand what little 
force testimony strictly in this class may have if a contrary 
opinion is given by another witness of equal standing. 

Opinion testimony regarding disputed documents when given 
without reasons is exactly of this class and, like similar testi- 
mony on other questions, oftentimes is worthless. It is not ; 
necessarily worthless, however, if the problem involved, as is 
usually the case, permits a reasonable interpretation of tangible 
facts, not only within the comprehension of a man of average 
intelligence, but by means of illustrations before him in visible 
form. |. 

The excuse for not crediting testimony of this kind because 
*‘conflicting testimony’’ has been given sometimes is not an 
honest excuse; the observer: refuses to be convinced and will 
not compare and weigh the testimony. This attitude of mind 
in a juror is at once condemned and he is called prejudiced, and 
there is no different name for this same attitude in other 
persons than jurors. 

In view of these facts it follows that in testimony regarding 
the genuineness or falsity of a document the clear illustration 
and logical interpretation of the physical evidence upon which 
the opinion is based is the vital part of the process. This is the 
view of the subject now taken by many courts, and this view 
brushes aside a great mass of the superficial and illogical dis- 
cussion in the old decisions and text-books about ‘‘conflicts in 
testimony’’ that has served only to befog the whole question. 

Reduced to its briefest statement the enlightened view now 
is that if testimony regarding disputed documents, or any 
expert testimony, is reasonable and convincing then it will be 
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so considered; this is all the honest litigant, the conscientious 
lawyer, and the qualified expert ask. 

The giving of reasons is necessary, as Professor Wigmore 
succinctly and pointedly puts it, because ‘‘without such 
re-enforcement of testimony the opinion of experts would 
usually involve little more than a counting of the numbers on 
either side’’. Those who insist on the ‘‘counting method’’, no 
matter what: position they occupy, should not be allowed to 
control the procedure in a court-room. 

Finally, the careful and qualified attorney keeps in mind the 
fact that judgments of courts, and especially verdicts of juries, 
are not based on the proved facts alone. Surprising and dis- 
heartening adverse decisions sometimes result from a failure 
fully to realize that the deciding of a case in court is not a mere 
problem in addition or multiplication. There often are appeal- 
ing human elements that enter into the matter and they must 
be reckoned with, and the varying treatment of this phase of a 
trial probably shows the greatest variation in skill of trial 
attorneys. There are those who are defeated who will never 
quite know just how or why it was done. 

Sympathy and prejudice are the names of two witnesses, not 
seen and not heard, but whose influence often dominates a court. 
Something more than the bare proof of the facts often is neces- 
sary if success is to be achieved, and this important ‘‘something 
more’’ enters into many disputed document cases. 

Many trials of this kind are not like legal controversies 
between two business firms or two railroads, but often involve 
a claim of a widow, son, daughter, or deserving and needy 


1TIt is then a duty resting upon the 
legal profession to remove the public 
suspicion directed against this species of 
evidence by removing its cause, and this 
can be done only by a higher standard 
of professional ability and ethics in this 
field. A knowledge of the detailed rules 
governing expert testimony, the nature of 
this species of evidence and its relation 
to the judicial investigation, the general 
principles of the sciences most frequently 
appealed to in judicial proceedings, such 


as medicine and handwriting, in their 
legal aspects, should be as requisite to 
a legal education as a knowledge of 
contracts or real estate. These subjects 
should be taught in the law schools and 
should be requirements for admission to 
the Bar.—The Law of Expert Testimony 
and the Proposed Changes Therein, 
Honorable Edward Lindsey, Warren, 
Pennsylvania, in the Legal Intelligencer, 
December 5, 1902. 
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former employee, against the executors of an estate, or the 
contest may be regarding the claim of a ne’er-do-well or improvi- 
dent and needy relative, or of a dear friend or an old sweetheart, 
and to try some cases on the bare facts alone simply invites 
defeat. If some counteracting influences cannot be brought to 
bear the case is lost before it is begun. 

These facts regarding disputed document cases strongly 
emphasize the importance of the most thorough préparation of 
every phase of the undertaking. In the first place the facts 
must be presented in a forceful and unmistakable manner so 
that the trier of the facts is almost shamed into following them, 
and then all these other outside or contributing influences must 
be given intelligent consideration based on the circumstances of 
the particular case in hand. 

Many fraudulent documents are presented not as a basis for a 
trial but as the basis for a settlement. In some instances a set- 
tlement is the rewarding of pretentious fraud that in effect is 
blackmail and is an encouragement of crime. There are cases, 
however, that should perhaps be settled out of court if possible 
even though the claim is not genuine. 

In certain cases, even with the aid of an able attorney and 
the strongest kind of technical testimony, defeat is almost 
inevitable no matter what is done. A jury sometimes cannot be 
made to do what to them seems to be a distressing or unkind 
act; they in effect shut their eyes or look at the ceiling and 
allow their emotions to sway their judgment. There are docu- 
ments that undoubtedly are not genuine that cannot be success- 
fully attacked; it is assumed that if they were not made by the 
one whose name they bear that they should have been so made. 
Judges and referees are also human and it sometimes re- 
quires very strong proof to lead them to decide that a document 
is not genuine that all the circumstances seem to justify. 

Jurors may not know what the word equity means but it is its 
real meaning that they have in mind when they make certain 
most surprising decisions. They decide on that indefinite some- 
thing which is found in some opinions, of not the lowest courts, 

41 
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that is described vaguely as ‘‘on the whole case’’, and juries 
should not be too severely censured if they too now and then 
cover their hidden reasons for granting a claim or discharging a 
defendant by deciding ‘‘on the whole case’’.? 

If a decision requires the writing of an opinion this ‘‘on the 
whole case’’ reason for a decision is perhaps the best to give 
when in spite of the evidence the circumstances seem to justify 
a decision that does ‘‘substantial justice’’. It is to be regretted, 
however, when it seems necessary in order to justify a decision 
to interpret the evidence as it should not be interpreted. One 
not infrequent interpretation is this old assumption that any 
kind of expert testimony absolutely cancels any other expert 
testimony. This contention has been repeated many times in 
the old opinions but this does not make it true. These precedents 
are quoted and relied upon by those who seek to defeat justice 
but the old precedents are fighting a losing fight and their days 
are numbered. There are many signs indicating that the day 
is at hand when courts in this land are going to be conducted in 
a more efficient manner. 


1This fitting of a decision to the 
varying degrees of wealth or poverty 
of the litigants is referred to in a subtle 
way by Dean Pound. 

He says: ‘‘If the commission pro- 
ceeded not on a general principle of 
causation but on a principle of distribu- 
tion of the economic surplus’ with 
reference to [the needs of] the imme- 
diate parties to the claim, could the court 
insist on the judicial rather than the 
administrative attitude?’’ 

And again: ‘‘But the automobile is 


such a dangerous instrument, and its 
possession seems to indicate such afflu- 
ence on the part of the parent, that 
regard for an equitable distribution of 
the economic surplus as between the 
parties to a particular cause, has called 
for invention of the judicial doctrine of 
the family automobile.’? Dean Roscoe 
Pound, Address before the State Bar 
Association of North Dakota, 1927. 
American Law Review, Vol. 62, No. 2, 
March-April, 1928. 


CHAPTER xX XX 1V.. 


THE LAW AND LEGAL PROCEDURE IN DISPUTED DOCUMENT CASES. 


The probability of success for those who represent the facts 
in disputed document trials varies greatly in different jurisdic- 
tions and, strange to say, this great variation appears to be 
practically unknown to many participants who conduct these 
contests. The practical efficiency, intellectual grade, and cul- 
tural quality of a lawsuit in one jurisdiction cannot, as a rule, 
be directly compared with a similar performance in another 
state or in another land by the actual participants. Many who 
have not had experience in widely separated fields do not know 
how very poorly they are doing what is better done elsewhere. 
They compare themselves only with themselves. 

Participation in trials of exactly the same nature in actual 
progress in widely separated states and in different countries 
soon discloses that the administration of law in certain juris- 
dictions is more rapid, more scientific, and more efficient than 
in other jurisdictions. One would think that this important fact 
would have great interest to those who take part in law admin- 
istration where the work is poorly done, but it has not. There 
are many who should be interested who apparently have never 
stopped to inquire, or to wonder, or to care why the United 
States federal courts are generally more efficient than the state 
courts.’ 

If an ordinary business is poorly conducted, inefficient, and 
unsuccessful, those who conduct it are the ones who suffer, but 


1‘*To the business man there appears 
also to be courts and courts. In the case 
of the federal court, he has a belief that 
there he can get a fair chance at justice. 
In the state courts he has not the same 
confidence. In the first instance, when 
he appears as a litigant or a juryman, 
he observes an orderliness of procedure 
and a freedom from flummery that 
appeals to his sense of good business 


well done. In the other courts, too 
often, he observes conditions which are 
quite. the reverse. In them the judge 
seems at times to be acting more in the 
capacity of a timid referee between 
wrangling attorneys than as a_ jurist 
ruling his court.’’ Mr. E. B. McNaugh- 
ton, in address before the Oregon Bar 
Association, at Portland, October, 1926. 
From Oregon Law Review. 
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this is not true of the administration of the law. The fact is 
courts are conducted, not for those who are there all the time 
but for those who are there only now and then or only once. 
These strangers to the performance do not know how very poorly 
the job is being done in certain places. They only know in too 
many instances that the delay, the expense, the abuse, the humili- 
ation, if not the final defeat, are sufficient to keep them out of 
court-rooms ever after. Can anyone think of a good reason 
that should prevent one state of this country from administering 
law as efficiently as another state except the indifference or the 
incompetence of the chief actors? They alone are to blame.* 

There are certain of these ‘‘practical men’’, with no interest 
whatever in reform, who appear to look upon the courts with a 
sense of ownership and consider them not as tribunals for ad- 
ministering justice, where the facts are to be discovered and 
shown, but as a place where lawyers practice law and earn a 
living. These alleged owners of the courts intimate, if they do 
not assert, that it is an impertinence for the ordinary outside 
individual or the ‘‘theoretical college professor’’ even to suggest 
that the administration of any phase of the law is not at all 
times and in all places one hundred per cent perfect. 

The ordinary individual certainly ought to have a right to 
express impatience with the inefficiency of the courts, if they 
are inefficient, for the reason that it is for him that they are 
maintained. It is well thus to keep in mind the fact that with 
all the buildings and all the old books and all the men, the courts 
are merely a means of promoting justice between man and man 
and as they succeed in this work they accomplish the only pur- 
pose for which they grew into form in human society. If they 
fail in the protection of the rights of the least as well as of 
the greatest they fail in what they were intended to perform. 


1 There are numerous great business 
organizations now, and the number will 


the usual rules and technicalities of 
the law: 


no doubt increase, that do not risk sub- 
mitting disputes to the expensive, uncer- 
tain and slow operations of the law but 
adopt and act upon a rule like the fol- 
lowing, which is applied without any of 


“*21. All disputes between Buyer and 
Seller are to be settled by arbitration by 
the arbitrators of The Rubber Associa- 
tion of America, Inc., the award of the 
arbitrators to be final.’? 
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There are many legal practitioners who assume that nothing 
can be done to bring about improvement anywhere, even if im- 
provement is necessary, and they complacently speak about the 
‘‘uncertainty of the law’’ as something fixed and inevitable. 
These unscientific and indifferent performers could in many 
instances find that something could be done by merely going 
across a state or a national boundary line with their prejudices 
left behind and their eyes wide open and see how the same thing 
that they are doing can be better done. There is no more suit- 
able word to characterize this indifference and lack of progress 
in what vitally affects human rights than the word shameful. 

If the law in certain jurisdictions were a comparative instead 
of a declarative science, then at least in some of these important 
matters the states could learn from each other; Iowa and Arkan- 
sas could learn from Kansas and Wisconsin; Texas could learn 
from Louisiana; Pennsylvania could learn from New York; and 
all the states could learn from New Jersey, from Canada and 
from England. Michigan and California, with their new laws, 
may also be able to teach some of the backward states how to do 
better what they are doing poorly.’ 


1 The term ‘‘ Jersey justice’’, referring 
to the administration of the law in the 
State of New Jersey, is not a vague and 
indefinite something but an established 
condition of which a state may well be 
proud. The interests of justice in many 
states would be greatly promoted if a 
committee of investigation should be 
appointed to visit New Jersey and find 
out why in that state generally it is 
more difficult for fraud to win in a 
court of law and for crime to escape 
than in many other states. 

If that committee did not consist 
entirely of lawyers but perhaps of one 
lawyer, one experienced judge, a trained 
scientist or two, capable of making 
investigations and comparison, one or 
two public spirited citizens, a law teacher 
or two, and a college president, it is 
certain that this committee could learn 
why the courts of this one state excel 
those of other states. 

The committee would find that this 


most desirable condition is due to certain 
definite causes. Among these causes 
would be: (1) an appointed, long term, 
and fairly well paid bench confirmed by 
the senate, (2) appointed prosecutors 
confirmed by the senate, (3) a power 
given to the judge similar to that exer- 
cised by English judges, to cross-examine 
witnesses, to comment on the credibility 
of testimony and to exercise a constant 
control over the proceedings, (4) per- 
mission given to the judge and the 
prosecutor to comment on the failure 
of a defendant to testify, the result 
being that defendants always testify. 

Those who think on these questions, 
especially those who are not lawyers, 
and who are aware of the unfortunate 
existing conditions wonder why investi- 
gating committees of this kind are not 
appointed. They would promptly be 
appointed in any other department of 
human affairs than the law. 
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When plows are improved in Ohio it is not long before Indiana 
and even far away Washington and Arizona learn of it, but 
the laws may be greatly improved and knowledge of this almost 
equally important fact does not get across the state line in sixty 
years. This comparison speaks well for the intelligence and 
progressiveness of farmers. 

In some cases and in some places a trial at law involving a 
disputed document is in fact just about a ‘‘fifty-fifty’’ adven- 
ture; there is not time, opportunity, nor legal permission to 
teach those who need to be taught if the matter is to be pre- 
sented, considered, and decided in a scientific manner. And 
sometimes it is most discouraging of all to know at the end that 
one of those who still remains uninformed on the subject is 
the one who was supposed to be trying to prove the facts. With 
too many members of too many professions it avails little that 
scientific and progressive methods have been developed; they 
do not know what they are. Without scientific methods a dis- 
puted document trial, often involving a difficult technical prob- 
lem, is little more than a farce.’ 

Kneouragement for the future and the brighter side of this 
legal picture appears, however, when present conditions sur- 
rounding disputed document cases as a whole are compared 
with the not distant past. There are many just causes that now 
are won that it would not have been worth while to take into 
court twenty years ago. There are many courts now, with the 
new laws and with the old presumptions finally discarded, where 
the spirit of progress, of thorough inquiry and scientific meth- 
ods, pervade the atmosphere and jurors are impressed with the 
importance and the responsibility of their task and the necessity 
of understanding it, and attorneys become technically prepared 
to present and discuss intelligently the evidence upon which a 
verdict must be based. 

In many courts also, where it is permitted, the judge by his 
interest and helpful participation and by his technical knowledge 


1Science: Knowledge gained and verified by exact observation and correct think- 
ing, especially as methodically formulated and arranged in a rational system— 
Standard Dictionary. 
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of the subject under inquiry now makes it more difficult for 
fraud and crime to defeat justice by misleading a jury. And 
after all and notwithstanding the handicaps, the discourage- 
ments, and all the hampering old procedure still in force, the 
great majority of disputed document cases are now decided 
correctly. The decisions that are squarely against the facts 
stand out and, by contrast, are all the more shocking. 

Recent notable illustrations of progress in trial procedure are 
the new Michigan and California statutes (1927) which will 
without doubt greatly increase the efficiency of the courts in 
those states, and these progressive acts may possibly be copied 
elsewhere, but this will not be done in certain jurisdictions 
in a long, long time; the news will not be carried across the 


state line.? 


11f faithfully followed and thoroughly 
éarried out the revolutionary Michigan 
and California statutes just enacted 
(1927) undoubtedly will greatly add to 
the efficiency of the courts in those 
states but it is not at all certain that 
they will not fail and be set aside. They 
will very seriously interfere with the 
business end of the law in some quarters, 
and the reactionary and unprogressive 
lawyers may make it impossible for the 
best legal procedure to be successfully 
inaugurated. These new laws may be 
criticized as some eminent law writers 
and some judges are criticized who do 
not simply say what the law is but are 
brave enough to say what it ought to be. 
These pronouncements have a tendency to 
disturb certain kinds of law business and 
are violently objected to. 

A few provisions of the new Michigan 
Code are: 

‘“Any like acts or other acts of the 
defendant which may tend to show his 
motive, intent, the absence of, mistake 
or accident on his part, or the defend- 
ant’s scheme, plan or system in doing 
the act, in question, may be proved...’’ 

‘The term ‘writing’, ‘written’ and 
any term of like import includes words 
printed, painted, engraved, lithographed, 
photographed or otherwise copied, traced 
or made visible to the eye.’’ 

**In all criminal cases . . . the 


defendant shall have the right to waive 
a determination of the facts by a jury 
and may, if he so elect, be tried before 
the court without a jury.’’ 

‘‘The court shall instruct the jury 
as to the law applicable to the case and 
in his charge make such comment on 
the evidence, the testimony and charac- 
ter of any witnesses, as in his opinion 
the interest of justice may require.’’ 

‘¢Whenever in the trial of any crim- 
inal case it shall be necessary or proper 
to prove the signature of any person, it 
shall be competent to introduce in evi- 
dence for the purpose of comparison, 
any specimen or specimens of the hand- 
writing or signature of such person, 
admitted or proved to the satisfaction 
of the court to be genuine, whether or 
not the paper on which such handwriting 
or signature appears is one in evidence 
or connected with the ease or not.’’ 

**No judgment or verdict shall be set 
aside or reversed or a new trial be 
granted by any court of this state in 
any criminal case, on the ground of 
misdirection of the jury, or the improper 
admission of evidence unless 
in the opinion of the court . . . it 
shall affirmatively appear that the error 
complained of has resulted in a mis- 
carriage of justice.’’ Michigan Criminal 
Code, Act 175, P. A. 1927, Chapter IX, 
Secs. 26, 29. 
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Notwithstanding the handicaps the interests of justice in this 
field, as in many others, in some measure however seem to have 
a way of proclaiming themselves, and it helps toward cheer and 
sanity to continue to try to believe with the ancient prophet 
that the earth and the sea and the stars above are on the side 
of truth. To say this now and then at least helps to put a little 
gleam into the prosaic round, but something more definite and 
practical than stars and idealism is generally necessary if truth 
is to prevail against entrenched error and bold and ingenious 
fraud. Truth crushed to earth does not always rise again. 

Not of course as a result of design, but as an outgrowth of 
circumstances and conditions, English law for many years 
favored forgery. America followed this procedure and inten- 
sified it and continued it several generations longer than it was 
continued in the land of its origin. 

Naturally during the long illiterate centuries there was some- 
thing always rare and mysterious and often almost sacred about 
any formal written document with its dangling seals and its 
fluttering ribbons, and for many generations in English law, 
even after it was the custom to sign documents, ‘‘comparison 
of hands’’ not only was illegal but was construed as highly im- 
proper. For many years the positive declaration of the law 
was that handwriting could not be identified. Then for more 
generations, when comparison finally came to be haltingly 
allowed, no genuine writing whatever could be admitted for pur- 
poses of comparison and only those writings could be used for 
comparison—often only one poor signature—that happened to 
be in the case for some other purpose. It is surprising to learn 
that proof of handwriting was sanctioned by the law in what is 
now Spain, and genuine writing was admitted as a standard 
of comparison, more than a thousand years before such proof 
was allowed in England.* 

During all these later years with no photographs, no micro- 
scopes, or without permission to use them, and without adequate 


1‘‘Ley XIV, XV y XVI, tit. V, lib. IT, del Fuero Juzgo, 692-701 A.D.’? From 
‘“Manuel del Perito Caligrafo’’, by D. Enrique Sanchez y Terrones, Madrid, 1902. 


649 


THE LAW AND LEGAL PROCEDURE. 


genuine standard writings, but more especially with the tradi- 
tions and the hampering old precedents against proof of hand- 
writing, many fraudulent documents no doubt wholly escaped 
attack and accomplished their evil purposes. Supported by 
positive perjury, as they naturally were, fraudulent documents 
could not be successfully assailed. 

Nearly all the state courts of this country and-all the Federal 
courts were from thirty to sixty years behind England in ad- 
mitting standards of comparison, which is now practically the 
universal procedure, and Texas still (1928) enforces the ancient 
rule and admits no genuine writings as standards in civil cases. 
Numerous states, as well as the Federal courts, followed the old 
rule when the first edition of this book was published and up 
until a very few years ago when they adopted the enlightened 
procedure. It will thus be seen that in many jurisdictions scien- 
tific proof of handwriting is a comparatively new thing. 

Numerous of the old restrictive opinions still in the books 
are better understood when they are considered in connection 
with this long controversy in English law over what in legal 
phrase was described as ‘‘comparison of hands’’. The point 
at issue first was whether any comparison of any kind in a 
legal contention would be permitted, and later as we have seen, 
the question arose as to the admission of genuine writings for 
purposes of comparison. The fact that in early days only an 
occasional juryman could read and write no doubt had an im- 
portant bearing on the subject. Many of the old practices are 
now as obsolete as ‘‘Benefit of Clergy’’ or indictments for 
witchcraft. 

Some knowledge of the ancient discussion is also necessary 
to a full understanding of even some present day rulings on the 
subject as the old precedents are still quoted in arguments and 
appeal papers in the effort to weaken damaging testimony. For 


1‘‘Whatever may be the rule in other 
jurisdictions, it is the rule in this state 
that extrinsic documents, not filed in the 
case or relevant to any issue, are inad- 
missible as standards of comparison.’’ 
Campbell vs. Campbell, 215 S. W. 134, 


Texas Civil Appeals (1919). 

On the admissibility of standards the 
Arkansas Supreme Court, with no state 
statute, definitely adopted the 1913 
United States statute rule in 1926. 
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instance, one of the reasons originally given as an objection 
to the admission of genuine writing for purposes of comparison 
was that under the still older law any comparison whatever was 
deemed improper, and the influence of this ancient rule can be 
traced through the decisions for more than a hundred years after 
the rule itself was changed. 

Incident to the long struggle to get genuine writings admitted 
for comparison in handwriting cases numerous queer arguments 
were developed. For nearly seventy-five years one of these 
has trickled down through the decisions, and still trickles, which 
in brief is the contention that in making a comparison ‘‘recollec- 
tion’’ of a handwriting that one has seen is more to be depended 
upon than the most thorough and extended study and direct com- 
parison of the disputed writing with any number of genuine 
examples.’ This argument appeared in an American opinion in 
1925! 

It is not probable that the same argument would be seriously 
applied to anything else under heaven but in solemn legal form 
it has been made to apply to handwriting. The peculiar doctrine 
is now nearly obsolete but still appears now and then in some 
opinion or some text-book or in argument in some trial that 
harks back to the old precedents. Mr. Justice Coleridge, of 
the IXing’s Bench, is in great measure responsible for the em- 
phasis on this reasoning which was definitely formulated in 
1836, not directly on this particular subject but in an argument 
to show that standard writings should not under any condition 
be admitted for comparison. The case was Doe d. Mudd vs. 
Suckermore (5 Ad. & El. 705) and, as one of the words in the 


1In considering some of the halting 
steps of the law one is naturally inclined 
to agree with Mr. Bumble in his outburst 
of exaggerated criticism: 

“‘Tf the law supposes that’’, said Mr. 
Bumble, ‘‘the law is a ass—a 
idiot.’’ Oliver Twist, Ch. 51. 

‘*A striking example of the absurdity 
to which the admission of knowledge 
evidence at the same time with the exclu- 


sion of comparison evidence, has led is 
shown in the case of Smith vs. Sainsbury 
(1832), 5 Car. & P. 196; the court 
implying (something that it could not 
believe) that greater certainty could be 
obtained by evidence from the shadowy 
standard in the witness’s mind, than from 
actual juxtaposition.’’—L. R. A., Note 
62, L. R. A. 818, by L. B. B. (1904). 
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title would seem to suggest, the opinion has not tended to clarify 
the stream of justice.’ 

As part of this argument against the admission of standard 
writings and mainly for the purpose of showing that they were 
not necessary or even desirable, the opinion vaguely says: ‘‘The 
test of genuineness ought to be the general resemblance, not to 
the formation of the letters in some other specimen or speci- 
mens, but to the general character of the writing.’’ 

The contention in simpler words seems to be that these judg- 
ments must depend upon an impression of a handwriting as a 
whole and a certain indescribable intuition that excludes all 
analysis and necessarily jumps to a conclusion. Few things 
are more misleading or deceptive than general resemblance or 
‘‘oeneral character’’ in writing, as in many other things, and 
nearly all errors in examinations are in fact made by those who 
literally follow this unscientific method. This vague and fal- 
lacious argument, however, has been quoted with approval in 
hundreds of legal opinions and is still printed in the books and 
heard in court. 

Even before the date of this decision the weakness of the 
argument, then under discussion in the courts of this country 
and England, was pointed out in Lyon vs. Lyman, 9 Conn. 55 
(1831), by an able Connecticut judge who, on an appeal to set 
aside a verdict because writings had actually been compared by 
a witness, disposes of what he calls the ‘‘feeble objection’’ in 
these sensible and emphatic words: 

‘‘The first class of witnesses had seen the defendant write. 
They believed it to be his handwriting; but on cross-examina- 
tion, they said they did not know that they were sufficiently 
acquainted with it to determine it to be his, except by comparing 

1‘*The English reform of judicial privilege. We ourselves are best fitted 
procedure was accomplished in spite of to do our own house-cleaning.’’? Honor- 
the opposition of the profession. For able Joseph M. Proskauer, New York 
us I repeat the warning of the London Supreme Court, Appellate Division, in 
Times of 1851, ‘Let the bar look to address before Association of the Bar, 


it in time’, for I believe profoundly City of New York, February 2, 1928. 
that the task is both our duty and our 
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it with the writings proved to be genuine. Surely, the objection 
here was entirely to the weight of their testimony and not to 
its admissibility. A fair paraphrase of their testimony is, that 
they believed it to be his handwriting from having seen him 
write. This, according to the second position, would render 
the testimony admissible. But they knew it to be his, by com- 
paring it with his other writings. But I forbear. It 
has always appeared to be a very feeble objection; and I rejoice 
to see it overruled. The motion ought to be denied.’’ 

It is to be regretted that the author of this sensible opinion, 
who nearly a hundred years ago advocated a procedure now 
almost universally followed, was not then a judge of England’s 
highest court. The courts of Massachusetts also never followed 
the fallacious English rule. 

Some text writers’ and some judges have from the first refused 
to follow Mr. Justice Coleridge and have spoken in plain terms 
on the question, but the ‘‘muddy old rule’’ excluding standards 
of comparison continued in force in England until 1854 and in 
this country generally until late in the last century and, as we 
have already seen, was still the law in many states up to a few 
years ago. The question as to whether it is preferable, all 
things considered, to prove writings by ‘‘recollection’’ or by 
using standards, actually is still under discussion in a few 
places and the doctrine is still defended if not actually followed 
in a few courts although the witcheraft trials ended many 
years ago! 


never hesitate to exercise. The enlight- 
ened procedure on this subject is that 
which had subsequently been introduced 


1 Professor Wigmore closes his able 
discussion of the questions of ‘‘compari- 
son of hands’’ and admission of standard 


writings, as follows: 

‘“The argument of Mr. Justice Cole- 
ridge that ‘the English law has no provi- 
sions for regulating the manner of con- 
ducting the inquiry’ illustrates that 
perverse disposition of the Anglo-Saxon 
judge—the despair of the jurist—to tie 
his own hands in the administration of 
justice, to deny himself, by a submission 
to self-created bonds, that power of 
helping the good and preventing the bad 
which an untechnical common sense would 


in England by the statute of 1854, that 
which the Court of Massachusetts had 
already adopted from the beginning and 
that which now prevails by statute in 
many of our jurisdictions, namely, the 
method of addressing all evidence of 
genuineness [of standards] to the judge 
and of leaving the control of its length, 
its quality, and its effect to the trial 
judge’s diseretion.’’—Wigmore on Evi- 
dence (Second Edition), Vol. III, Sec. 
2000 (1904, 1923). 
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The danger of depending upon general appearance or ‘‘gen- 
eral character’’ in handwriting is treated more at length in the 
chapter on individual and general characteristics of writing and 
also in the chapter on simulated forgeries. 

Forgery was also long favored in all English and American 
courts by certain old presumptions that still have force and once 
were almost universal. lIowa law, for example, in effect still 
says, in 1927, that expert testimony by which a document must 
be attacked must be received with caution as compared with 
so-called fact testimony in favor of a document. This is of 
course a presumption that favors forgery—and it is still in 
foree. California, Nebraska, Florida, and many other states, 
have reversed their early precedents on this very point and now 
specifically say, in contrast with Iowa, that the law entertains 
no presumptions either for or against any particular kind of 
document testimony. Pennsylvania law still says that no matter 
how conclusive and convincing expert testimony may be, it must 
be disregarded unless it 1s confirmatory of so-called fact testi- 
mony on the same subject. This is a shadow of the ancient 
rule. The old law said you were not to allow yourself to be 
convinced even when you were convinced. 

In the old days a forgery many times was as good as a genuine 
paper if boldly presented and positively and plausibly sup- 
ported by perjury, and still is in some jurisdictions. This 
peculiar procedure in connection with the proof of documents, 
like that in some other fields, in some measure at least justified 
the alleged statement of Aaron Burr regarding the law,—he 
probably never said it,—‘‘The law is what is boldly asserted 
and plausibly maintained.’’ 

With standards admitted and most of the old presumptions 
swept aside, scientific comparison became possible, but this 
practice in many jurisdictions has developed very slowly and 
there still are courts where the idea prevails that in some way 
or for some reason testimony and illustrations regarding docu- 
ments are improper and testimony is only grudgingly allowed. 
In many American courts, however, there now has come about, 
practically during the last twenty years, a complete revolution 
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in this matter of proving the facts in regard to a questioned 


document. 


The old precedents and most of the old prejudices 


have been swept away. Where they still persist is not so much 
in the present day revised books as in the unrevised minds and 
memories of a few men in certain jurisdictions.” 


1In theory at least the courts represent 
the conscience, the culture and the 
civilization of a community, and this 
performance referred to as ‘‘the ,admin- 
istering of justice’’, often thought of 
as a prosaic and humdrum act, is in 
theory, and should be in fact, one of 
the highest and noblest of human per- 
formances. When one administers justice 
he for the time is an exalted instrument 
performing a high and noble act. This 
is true whether he be judge, advocate, 
or humble juror. With this conception 
of the administration of justice the 
deliberate defeat of justice clearly is a 
low and ignoble act. 

When one compares this high ideal 
with a court where the law is made a 
business and is a creature and an appur- 
tenance of a political machine, or of two 
machines, it is no wonder that a state- 
ment of these ideals of the law even in 
court houses is met with an incredulous 
if not a contemptuous smile. This atti- 
tude of mind is no doubt partly due to 
the fact that all of those who are allowed 
to practice law certainly are not worthy 
of the high calling. 

It is gratifying to know, however, 
that in every generation, in every state, 
and in every city there are those ‘‘ called 
to the bar’’ who continue to exemplify 
and to hold up the high ideals of the 
profession. But it also needs to be 
plainly said that in too many places 
and in too many cases the law does not 
command respect because those who ad- 
minister it are not respectable. In the 
cities especially great herds of men are 
carrying brief cases who should be doing 
something else. Our new land will soon 
be obliged to learn of some of its elder 
brothers in these matters or right and 
honor and justice will more and more 
be dragged in the dirt. 

This widely varying quality of law 
administration in different courts, in 
different states, and in different nations 
is due to differences in rules and pro- 


cedure and in certain traditions of the 
law and also, it must be added, to this 
varying quality of the character and 
the intelligence of lawyers. 

One of these unfortunate lowering 
traditions in certain of our states is that 
‘‘the judge must not interfere with the 
practice of law’’. Some of the weaken- 
ing rules are merely rules of exclusion. 
It is generally admitted that marked 
improvement in many jurisdictions 
would unquestionably follow certain 
changes in the methods of selecting 
judges, especially if this change was 
accompanied by a marked increase in 
judges’ salaries. 

The facts in these matters and tho 
causes of poor law administration are 
not hidden and unknown and improve- 
ment would immediately result from 
certain simple changes. When the public 
become sufficiently convinced that the 
conditions, which in the criminal courts 


Chief Justice Taft has deseribed as dis- 


graceful, are what they are because the 
legal profession are indifferent or for 
their own benefit want them that way, 
certain changes will no doubt be brought 
about by outside forces as they were in 
England a few generations ago. Resolu- 
tions and long-winded addresses at 
conventions produce no improvement and 
simply serve to postpone it. 

Is anyone so foolish as to think that, 
as heretofore suggested, the intelligent 
members of a committee from any state, 
not made up entirely of lawyers, could 
not find out whether or not the adminis- 
tration of the law is more efficient in 
other states or countries than in their 
own state? The fact is the conditions 
are known and one reason for their con- 
tinuation generation after generation is 
that the law to an alarming extent is 
not a profession but a business, and also 
because the law does not develop a 
scientific spirit of investigation that 
makes comparisons that naturally lead to 
improvement. 
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Even at the present time the forces and influences favoring 
forgery often are formidable and sometimes are irresistible. 
First there is a skilful forgery, then positive supporting per- 
jury, and with a technically inexperienced or only partially 
trained bench and bar and, finally, a background of the legal 
presumptions and old precedents in the books all adding to the 
difficulty of proving the facts, vicious documents are sometimes 
declared to be genuine. A genuine document may in rare 
instances be successfully attacked and set aside, but most of the 
error unquestionably is the validating of forgery. 

One who is attempting to prove the facts in an actual trial 
of this kind often finds the task discouraging if not almost hope- 
less when it is known that accurate technical knowledge and the 
ability to make scientific comparison and draw correct inferences 
therefrom are necessary in order to reach a correct conclusion. 
It sometimes is especially discouraging when one considers who 
is finally to decide the case. 

In too many instances a formal trial of this kind is but little 
more than a game of chance. With an able and experienced 
attorney arrayed against the facts, with positive opposing per- 
jury regarding the alleged signing, with an incompetent or 
corrupt opposing expert witness, a wholly inexperienced jury 
and a judge without power, the proof of the facts in a disputed 
document case often presents a most unpromising outlook. 
Under these unfavorable conditions even the prepared attorney 
should not be blamed because he fails to prove the facts. 

It oceurs also that after a successful contest of a document 
that is found not to be genuine, a reviewing judge takes a 
clean printed brief and reads the perjury that on the white page 
looks as good as the true testimony and, under the influence of 
the old precedents in the books and those in his own mind, sets 
aside the correct and just verdict. A reversal nearly always is 
to the effect that a document should not have been declared to 
be a forgery. To the court reviewing from the printed record, 
and with the presumption of genuineness, and the lying wit- 
nesses not before them, and not always aided by a thorough 
technical knowledge of the subject, the document appears to be 
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genuine enough to warrant a reversal and the violation or 
partial violation of some old rule is often given as the reason 
for the decision. 

No doubt when they were developed all these old restrictive 
rules of evidence governing a trial were intended to promote 
justice and may have done so, but present progress in the law 
largely consists in getting rid of certain of the ancient rules and 
presumptions in order that the undertaking may be taken up in 
a scientific, business-like,,common-sense manner. Restrictions 
on evidence at the present time in most instances are directly 
in the interest of fraud and crime and often make it impossible 
to prove the facts, and this is especially true in disputed docu- 
ment cases. 

‘‘T object’’ are the words most frequently heard in certain 
court-rooms and they are most frequently uttered by those ar- 
rayed against the facts. Fortunately these words are being 
heard less and less and they have almost entirely disappeared in 
the English courts where the rules were developed. The barris- 
ter who offers an unwarranted or insincere objection is at once 
reprimanded and if he persists is dismissed from the ease. 
There would be no lawyers left in certain American court-rooms 
if this sensible practice prevailed in this country.’ 

The history of forgery discloses that one of its inevitable 
accompaniments is the perjury of alleged witnesses regarding 
the act of signing. It is rare indeed when it is not necessary 
to prove forgery against the most positive perjury which 
usually is referred to as ‘‘the fact testimony’’. In one nota- 
ble case, illustrated in Figure 56, People vs. Storrs, 207 N. Y. 
147, 100 N. E. 730, ‘‘at least six witnesses testified’’, as the 
opinion states, that they saw the document signed; yet a jury 
found it to be aforgery. In a similar case, Matter of Burtis, 43 


1Some of the old ‘‘objecting’’ of the recent progressive opinions: 


lawyers—on which method their success 
largely depended—would almost turn in 
their graves if they knew of the new 
rules in certain states, for example, in 
Montana and the new. Michigan statute 
quoted on page 647. 

Here is a typical illustration from one 


‘*A judgment will not be reversed by 
this court merely because error was com- 
mitted by the trial court, unless it is 
clear that the substantial rights of the 
defendant were prejudiced.’’ State vs. 
Smart, No. 6134, 262 Pac. 158 (Montana 
Supreme Court 1927). 


THE LAW AND LEGAL PROCEDURE. 657 


Miscellaneous Reports 427 (N. Y.), quoted in effect in Baird vs. 
Shaffer, 101 Kans. 585, 168 Pac. 836, and in numerous other 
opinions, the opinion by Mr. Justice Woodin, says: 

‘*Indeed, where the signature to a will is a forgery and where 
the attesting witnesses have the hardihood to commit perjury, 
it is difficult to see how the bogus will can be overthrown except 
by expert and competent opinion evidence tending to show that 
the pretended signature is not that of the testator but spurious. 
The rule contended for by appellants would frequently baffle 
justice and give judicial countenance to many a high-handed 
fraud.”’ 

The rule contended for by the claimants in the above case was 
that a verdict based on expert testimony opposed to the testi- 
mony of ‘‘attesting witnesses’’ should not be allowed to stand, 
and the opinion, in effect, says the attesting witnesses did ‘‘ have 
the hardihood to commit perjury’’. This able opinion was a 
notable contribution to the interests of justice. | 

There still are a few reviewing courts that reverse verdicts 
on the ground alone that the ‘‘fact testimony must prevail’’ 
and it should be said again and said plainly that occasional new 
opinions and a few of the old opinions still in force actually 
promote forgery by making it difficult to prove forgery. These 
opinions say, in effect, that even though proof of forgery seems 
to be completely convincing, the trier of the fact should receive 
such apparent proof with a prejudiced mind and disbelieve it if 
possible. This in plain words is the gist of the law. It is not 
pleasant to contemplate by fair and honest men, and fortunately 
for the interests of justice the doctrine has been repudiated by 
the courts of most of the states.’ 

In most courts now, after a long and bitter fight, the expert 
witness is also permitted to present the reasons for the opinion 
he expresses. This he is permitted to do on direct examination 
and, as the enlightened opinions in the New York courts say, 
**An opinion without reasons may be of little value, while an 


1JIn a notable Canadian case Sir Charles Fitzpatrick, Chief Justice of the 
Supreme Court, repudiated the doctrine as quoted in the footnote on page 277. 
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opinion with reasons may amount almost to a demonstration.’’ 
There still are courts, however, where the word ‘‘demonstra- 
tion’’ seems to be unknown and effective reasons for an opinion 
cannot be given. The proceeding is still under the distinct 
shadow of the old rules and the witness is reluctantly allowed 
to give reasons but is practically warned not to do i very 
well. What might have been effective testimony is sometimes 
thus restricted to an extent that makes it but little more than the 
expressing of a mere opinion. 

The honest and qualified witness who is thus endeavoring to 
prove the facts often is attacked by an advocate who is being 
paid for his deliberate attempt to conceal the facts, and 
who without rebuke refers to the witness in a contemptuous way 
as a ‘‘paid witness’’, with the implied suggestion that he is being 
bribed to testify falsely. Courageous trial judges have said in 
this connection, ‘‘ We have here paid lawyers and paid witnesses ; 
let us hope that they all equally are endeavoring to further 
justice and not defeat it.’’ 

One of the usual criticisms of accurate and convincing docu- 
ment expert testimony is the contention that the presentation 
is a mere school-teaching performance, a lecture and not testi- 
mony. This criticism is promptly made by the opposing attorney 
when it is observed that hearers, jury and judge are interested 
and are likely to understand and be convinced. ‘Testimony of 
this kind relating to mechanics, to principles in patent cases, to 
certain phases of chemistry, and many phases of disputed docu- 
ments, must take on the ‘‘school-teaching’’ quality if the testi- 
mony is to be more than the mere statement of an opinion. 

Ivffective testimony of these classes has three phases: first, the 
pointing out, description, and illustration of the physical evi- 
dence of the opinion expressed; second, a discussion of its dis- 
tinctive character and qualities; and third, and most important, 
its definite interpretation as applied to the specific problem in 
hand. This is all plain school teaching, of course, and it 
becomes effective just in proportion to its success in presenting 
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the facts according to approved principles of logic and of 
rhetoric.’ 

A jury, a referee, or even a judge, may be wholly uninformed 
‘on the particular technical problem under consideration—that 
is the reason the expert testimony is offered—and the business 
of the technical expert is to present the testimony as explained 
and clarified by his illustrations, his special knowledge, and his 
experience. Fortunately there are many uncommon and difficult 
questions that become clear and understandable when properly 
explained and illustrated and the problem of the hearer is not 
then merely that of believing or not believing the witness but 
of understanding the witness and determining whether or not 
the conclusion presented is justified by the facts and conditions 
upon which it is based. 

The whole purpose of this kind of testimony is to enable the 
hearer himself to reach a conclusion mstead of taking a con- 
clusion ready-made from the witness. It is just in this impor- 
tant phase of the subject, in which testimony relating to 
questioned documents permits understandable explanation, that 
it differs radically from much alienist and medical testimony 
which the hearer cannot possibly interpret and weigh and which 
finally amounts to no more than a mere opinion. Conflicts by 
opposing witnesses in this latter testimony often largely nullify 
it, which is not true of illustrated and interpreted testimony.’ 

There still are a few of those who control trials who have not 
learned that reasons for an opinion can be given by an expert 
witness on direct examination. They say that the reasons can, 
in surgical language, be ‘‘probed for’’ on cross-examination, 
and it actually may be necessary to exhibit the controlling deci- 
sions, and often, even then, the witness will be allowed to do but 


half of what the law permits. 


1‘*As to the testimony of the five 
. bankers, relied on by the claimants, it 
is greatly weakened by the consideration 
that not one of them gave a reason for 
the faith that was in him. I was 
entitled to have the basis of the opinions 
of these bankers in order that it might 


Here again, as before pointed 


test their soundness, and this has not 
been afforded me. I never like to follow 
anyone blindly.’’ In re Varney, 22 Fed. 
(2d) 230-237 (1927). This opinion, by 
Mr. Justice Cochran, is an example of 
the modern, scientific view of the subject. 
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out, restriction is manifestly in the interest of those who wish 
to prevent the facts from being shown. 

In one important New York case a verdict of a jury was 
overturned, not primarily because the witness was not per- 
mitted to give reasons, which a preceding opinion specifically 
authorized, but because the constant interference of opposing 
counsel did not permit the expert witness to give the reasons 
for his opinion in a connected and effective manner. Opinions 
of the kind just described are light-houses that do something 
to penetrate the legal fog!? 

This necessity for careful and accurate reasoning on a tech- 
nical subject has a direct bearing on the question whether a case 
involving an unfamiliar technical question should be tried by a 
jury or by a judge alone. Experience shows that claimants with 
doubtful and desperate cases prefer a jury if they have a choice 
in the matter, and this choice throws light on the inquiry. 

A litigant sure of his facts usually prefers an able, experi-~ 
enced judge, and attorneys who have a reputation for winning 
‘‘hard cases’’ fare better with a jury and prefer jurors with no 
court experience whatsoever. It is easy to guess the reason 
for this preference. One reason—not given—why they prefer 
the jury is that the judge knows them and is familiar with all 
their methods. 

Good sense suggests that in any case involving complicated 
and difficult questions of accounting, chemistry, or engineering, 
or a patent litigation, inexperienced jurors obviously are not 


1This notable opinion in this case, 


handwriting expert as to the genuineness 
Venuto vs. Lizzo, 148 App. Div. 164, 132 


of a signature, standing alone, would 


N. Y. Supp. 1066, was written by the 
Honorable Nathan L. Miller, then Justice 
of the New York Appellate Division, 
First Department, afterwards Judge of 
the Court of Appeals and Governor of 
the State of New York. 

The following excerpts are from the 
opinion: 

‘‘Two experts were called he 
They were constantly interrupted by 
objections which were usually sustained 

with the result that they were 
unable to give connected reasons for 
their opinion. The conclusion of a 


be of little or no value; but, supported 
by sufficiently cogent reasons, his testi- 
mony might amount almost to a demon- 
stration. While the court in this case 
did not directly refuse to allow the ex- 
perts to state their reasons, as was done 
in the case of Johnson Service Co. vs. 
MacLernon, 142 App. Div. 677, 127 N. 
Y. Supp. 431, the effect of allowing con- 
stant trivial objections and of the 
erroneous rulings was virtually equiva- 
lent to such a denial. The order 
should be reversed and a new trial 
granted.’’ 
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qualified judges of the merits of the testimony. No criticism 
by attorney or by litigant is aimed at the general intelligence 
of the jury in these matters, but to their lack of experience 
and their lack of technical knowledge on these special subjects. 
There are many disputed document cases involving difficult 
technical problems and there is no doubt that, generally speak- 
ing, justice is served by submitting these cases to a judge, as 
is done in Canada, or to a technically qualified referee as is now 
and then wisely done in American courts.* 

These jurors themselves, when they have a good case of their 
own, would no doubt prefer to have it thus presented to a quali- 
fied judge. One of the important new law reforms makes it 
possible to put cases where they will be tried with the greatest 
probability of justice being done. This practice of dispensing 
with the jury is now being followed in Maryland and in Con- 
necticut with very satisfactory results even in criminal cases. 
In cases involving certain kinds of testimony and especially 
certain kinds of prejudice many defendants prefer to be tried 
by a judge alone instead of by a jury.” 

The character and admissibility of the testimony of lay wit- 
nesses as governed by the law is another question that deserves 
consideration. Whether or not a witness is qualified to give an 
opinion regarding a disputed writing is a question usually ‘‘left 
to the wise discretion of the court’’. The practice generally 
followed, as disclosed and governed in the decisions, has been 
ridiculously unscientific in many cases, and often unwise. Per- 
haps the limit of absurdity has been reached in allowing a wit- 
ness to testify on the subject, as has been done, who could 
himself neither read nor write. 

Many decisions say in a solemn, wordy, legal manner that 


‘*As to trial by jury, the civil jury before the State Bar Association of 


1927. American Law 


is almost extinct in England, and there 
are signs that it is moribund in this 
country. Even the criminal jury is 
under attack, and legislation modifying 
it, in directions which may yet lead to 
extinction, is urged in more than one 
state.’? Dean Roscoe Pound, Address 


North Dakota, 
Review, Vol. 62, No. 2, March—April, 
1928. 

2See in Journal of Criminal Law and 
Criminology, Vol. XVII, No. 3, Novem- 
ber, 1926, ‘‘Criminal Trials without a 
Jury in Connecticut.’’ 
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in these cases the objection ‘‘goes to the weight and not to the 
admissibility’’ of the testimony. It would seem that anyone 
possessing just ordinary common sense would know that seeing 
once, years before, across a table, a writer sign his name would 
give no weight to testimony regarding a disputed writing alleged 
to have been written by the one whose writing was thus dis- 
tantly and indistinctly observed. It sometimes seems as,though 
a little ordinary sense of humor would help the law to recognize 
the ridiculous. A few.of the states have some sensible pro- 
nouncements on this question of what constitutes ‘‘an intelli- 
gent knowledge of handwriting’’.? 

More and more courts are discussing this matter of compara- 
tive weight of testimony in disputed document cases with a 
new and different emphasis. Some of this discussion in these 
days is substantially as follows: 

‘‘Fortunately. we are not left helpless with this problem 
before us. We can apply our own minds to the task. Testimony 
on this subject differs radically from much testimony because 
we have here before us the very matter to which the testimony 
relates. We are not compelled merely to believe or to disbelieve 
because, in some measure at least, we can test this testimony by 
these writings and these photographs that are here before us; 
fortunately we too have eyes and minds. 

‘*Reasons have been given here for opinions and illustrations 
presented and we should give credit to that testimony that we 
understand and that is convincing to us. If there is conflict in it 
we should endeavor to see for ourselves which side is right; we 
do not need to surrender our own intelligence because there is 
a conflict in the testimony.”’ 


1 This ‘‘acquaintance qualification’’ is understanding that they might have been 


usually stated in these words taken from 
an opinion, ‘‘This was opposed by the 
testimony of witnesses well acquainted 
with the testator in his lifetime’’. This 
is especially legal, including as it does 
this ‘fin his lifetime’’ statement. That 
makes it specific and there is no mis- 


acquainted with him at some other time. 
It would of course have been just a little 
more legal if it had said in his lifetime, 
while he was living, and before he was 
dead. 

2 People vs. Corey, 148 N. Y. 476, 42 
N. E. 1066. 
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THE PHYSICAL PREPARATION OF DOCUMENTS. 


A lawyer’s education and technical preparation for his im- 
portant duties should at some point include definite, practical 
instruction in the physical preparation of legal documents. The 
necessity for better training for this phase of the work of a 
lawyer appears at once to any intelligent observer who has occa- 
sion to scrutinize many legal documents. 

The improper, careless, negligent manner in which legal 
papers of importance too often are prepared may not furnish 
sufficient grounds for disbarment of the responsible attorney 
but does furnish evidence sufficient to show that he is not fully 
qualified for the important duties he attempts to perform. The 
interests of clients are jeopardized, if not actually sacrificed, 
either because the one responsible did not know how to prepare 
a will, contract, agreement, or other important document, or 
because he was too lazy, or too parsimonious, to perform the 
work correctly or to require that it be done with proper care. 

With lawyers, as with doctors, it would be in the interest of 
justice if those mainly responsible for the losses growing out of 
ignorance, carelessness, and inefficiency in the preparation of 
documents could in some way be held personally responsible. 
The word ‘‘malpractice’’ should be a word of dread to the lawyer 
as well as to the doctor. 

Naturally some of the worst documents are those drawn by 
parties acting for themselves, whose performances often give 
point to the old adage as to the kind of a client one has who is 
his own lawyer. Too many errors, however, are made by those 
who are acting for others and who ought to know better. 

One of the subjects of most importance in connection with this 


physical preparation of documents is that relating to erasures, 
[663] 
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changes, corrections, interlineations, and additions. A rule in 
relation to this topic that avoids all possible criticism is that no 
legal document as finally executed should contain an erasure or 
correction of any kind whatever. As far as possible a document 
should be prepared so that, if the necessity arises, it will prove 
itself, for when it comes to be proved all engaged in its prepara- 
tion may either be dead or unavailable. 

It is hardly possible to be too strict and too careful in this 
matter, and with certain classes of important documents that 
work only is good enough which is absolutely perfect. Even in 
a law office the habit of inaccuracy can be developed as well as 
the habit of accuracy, and the source of the difficulty in this con- 
nection is that requirements are not sufficiently strict. One must 
of course know how these things should be done, but failure is 
often due to lack of care rather than to lack of knowledge. 

Erasures and corrections in dates, names and amounts are 
especially reprehensible and sometimes are made in wills, lead- 
ing later to criticism, embarrassment, and loss. In order to save 
two cents’ worth of paper and ten cents’ worth of time, changes, 
erasures and corrections are allowed to stand that at some future 
time cannot adequately be explained or excused and are the 
direct cause of loss or of litigation. Every stenographers’ room 
in every law office should have this strict rule posted and faith- 
fully followed, ‘‘ All pages of legal documents with an erasure, 
change, interlineation or addition of any kind or of any extent 
must be rewritten.’’ 

If at the time of execution of a will or other legal document 
it becomes positively necessary to make a change or correction, 
and it is not possible to rewrite the sheet, the change or altera- 
tion should be referred to either on the margin or at the end of 
the document, and this notation should be dated and signed or 
initialed by the testator or.principal party, and at least one other 
person. Where sheets can be rewritten, however, this should 
always be done. 

A practice followed by some cautious lawyers is that of asking 
a testator to sign every page of a will, the signature being 
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written close up to and immediately following the last type- 
written or handwritten word on the page. This repeated signing 
is, however, somewhat objectionable and not necessary if papers 
are properly fastened together. 

Another related matter of importance in the preparation of 
documents is the selection of witnesses. Documents of im- 
portance often are unnecessarily weakened and rendered more 
vulnerable because they are not witnessed by persons of proper 
standing and responsibility. Unfortunate, expensive, and some- 
times disastrous attacks on contracts, agreements, waivers, and 
wills could have been wholly avoided by just a little proper care 
and thoughtfulness when the genuine documents were executed 
and witnessed. Attorneys often are reprehensibly careless and 
negligent in this phase of the preparation of documents and 
should be criticized and severely blamed for their fault in not 
securing proper witnesses, or for not advising a client that 
proper witnesses should always be secured. 

Genuine wills and other documents are witnessed by chauf- 
feurs, janitors, housemaids, yardmen, junior clerks, stenogra- 
phers, and other persons whose personalities and whose positions 
often give but little if any probative force to their testimony. 
It is often credibly urged that they acted under orders and that 
they did not know what they signed and may not have understood 
that they should have seen the document actually signed, but 
were only told it had been signed. These witnesses often make 
a pitiful exhibition on the witness-stand and, instead of proving 
a document, actually cast suspicion upon it. One witness of 
responsibility and integrity may make it impossible to attack a 
document that otherwise may be successfully assailed. Lawyers 
should more fully realize this fact and act upon it 

It is unquestionably inadvisable and bad practice for lawyers 
to be witnesses to wills they prepare. In some exceptional cases 
this may perhaps be necessary but, if he can do so, a lawyer 
should avoid the possibility of being called upon to testify as a 
witness regarding a will he himself has drawn. A testator 
should always be advised to secure at least one of the witnesses— 
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a banker or responsible business man who is known to him and 
by whom he is known. 

To perform these petty but highly important details in the 
proper manner may take a little more time but this extra care 
may avoid an embarrassing and unfortunate outcome. It is 
especially important that these details receive proper attention 
when it can reasonably be anticipated that a will or other docu- 
ment will be very distasteful to some relative, friend, or group 
of beneficiaries. Usually where wills are drawn there are wit- 
nesses within a few hundred feet whose names on a document 
would protect it in a most effective and conclusive manner. 

In many instances a family attorney can also render an appre- 
ciated service to one who made a will many years before by 
suggesting that a codicil, covering some important, or even un- 
important, change be made, mainly so that the will can be 
reaffirmed and the codicil signed by the testator and witnessed 
by new and live witnesses. It is sometimes very difficult to prove 
old wills on account of the death of witnesses or their failing 
memory, and in some instances because witnesses, for some good 
or bad reason, have become unfriendly. Affirmed by a codicil 
made many years after its date, a will is most effectively 
protected. 

Many wills and other documents are drawn and dated in type- 
writing and not executed until a considerably later period, when 
the date is clumsily erased or overwritten and changed, without 
erasure, to conform to the actual date of signing. A still more 
serious error, however, is the actual signing and witnessing of 
a document on a later date than that actually written in the docu- 
ment without making any change in the date. It has been pos- 
sible to show that the signing and witnessing of a genuine 
document could not have occurred on the date it bears. 

Many wills are hastily prepared for those who are ill or who 
are going on a journey and there may be some irregularities that 
could not be avoided, or a signature written under the conditions 
may have been very poor and decrepit, and later—the party 
recovering, or returning—the will is never redrawn and executed 
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under normal conditions. Failure to do these things properly 
sometimes may be due to the peculiarities of an individual tes- 
tator, but many times a lawyer is wholly at fault. A legal adviser 
should advise legally. 

The method of binding or joining of the separate parts of 
documents is another important matter that deserves careful 
attention. In the ancient days a four-page document was written 
on the four pages of one folded sheet of paper. Even a two-page 
document is now written on two separate sheets of paper. Legal 
documents on more than one sheet of paper should be fastened 
together, with a suitable cover, in a manner that makes it difficult 
to separate the sheets and fasten them together again without 
clearly showing the double operation. There was a famous 
fraudulent case of substitution of a page in a patent application 
in the United States Patent Office a few years ago,’ and the 
requirement is there now made that all foreign applications for 
patents of more than one sheet must be bound or fastened 
together with a ribbon or tape, both ends of which must go under 
an impressed seal. It would seem reasonable that the require- 
ment should also apply to domestic applications of more than 
one sheet. 

This excellent seal and tape method no doubt was a Roman 
custom, as Quintilian, writing in the first century of our era, 
warns against not observing ‘‘that a thread has been broken, 
linu ruptum, or a seal tampered with’’. It is readily to be 
understood, especially in these days of typewriters and single 
sheets, why it should not be easy to take apart an important 
executed document consisting of several separate sheets, and 
this is particularly true of wills that are not kept in the custody 
of the testator. , 

A document should not at any time, in any way, be open to the 
slightest suspicion that it may have been tampered with. More 
than one attempt has been made to substitute pages in wills, and 

1U. S. vs. Heaney et al., Washington, stituted a fraudulent page in an applica- 


D. C. A patent attorney and a patent tion for a patent. Heaney the applicant 
examiner were convicted of having sub- was not convicted. 
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the attempt can usually be discovered, but undoubtedly there 
have been many instances where the fraud was successful—and 
it should not be made easy. 

Paper for wills could be furnished in rolls so that a will might 
all be written on one continuous sheet. If paper of this kind 
were offered for sale by some progressive stationer it might 
become popular and certainly would avoid one of the possible 
dangers connected with present-day documents made up of 
numerous sheets of paper. If a will consists of two, three, or 
four pages, and is not to be bound by the ribbon and seal method, 
it should in all cases be written on one sheet of legal cap paper 
folded at the end like printed deed forms. Paper of this kind ean 
readily be obtained and should be sent for if the local stationer 
does not have it. It is not the business of the stationer to 
determine or control the form of important documents. 

In those offices where a few cents or a few minutes of time are 
saved by not copying pages of wills containing erasures and 
changes of important parts, a thirty cent stapling machine that 
fastens papers together in a cheap and ineffective manner is 
likely to be in use. If the ribbon and seal method of binding, 
referred to above, is not employed when separate sheets are 
used, three strong, solid eyelets, firmly set under pressure with a 
special instrument, may be safely employed for the purpose. 
As a special precaution every separate page of certain docu- 
ments should, however, in some eases be initialed, if not formally 
signed, and with certain documents of great importance, as 
already suggested, should also contain the signatures of the 
witnesses. 

The careless manner in which the parts of documents are some- 
times put together is an open invitation to fraud. Wills are 
offered for probate that are on separate sheets not fastened 
together in any way, or are pinned together with common pins 
or fastened with loose clips or with removable brass fasteners 
loosely inserted in large holes punched through the sheets, or are 
stapled with a cheap stapling machine. It is unfortunately true 
that the law in some states will, almost, accept a will written on 
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a basket of chips and this suggestion may lead to such an 
attempt. Almost anything can be probated as a will in some of 
our greatest states. By definite provisions of the law fraudulent 
tampering with any document should in every way possible be 
made difficult even if it cannot be prevented. 

There are many important documents that should be securely 
fastened together that do not require a seal after the signature, 
and there is some objection to the somewhat clumsy method of 
putting the long ends of a tape, that fastens two or more sheets 
together at the top, under a seal opposite the signature that may 
be at the bottom of a second or later page of a document. 

The objection to the use of the long tape or ribbon can be 
overcome by putting a seal, similar to a notary’s seal, over the 
ribbon ends at the upper right-hand corner of the signature 
page as described in the footnote? and illustrated in Figure 318. 
If the seal is to be placed at the top of this signature page suffi- 
cient room should of course be left for it at the right at the top 
of the page by making the first lines of that page a little shorter. 

The solid eyelets are not absolutely essential but serve to hold 
the pages firmly together and when used with the ribbon and 
seal make it impossible to take the document apart without 
mutilating it. Any intelligent clerk can soon learn to put docu- 
ments together in this way, and the method as outlined will not 
only serve as a desirable—if not essential—protection but, if the 


1Fold the cover paper over at the 
upper end leaving a flap one-half inch 
in width. Put the upper ends of the two 
or more pages of the document under the 
flap and punch five holes with an eyelet- 
setting punch, the end holes not more 
than one-half inch from the right and 
left edges and the middle two holes 
one-half inch apart in the middle of the 
sheet. The second hole from the right 
should be about two inches from the 
right side. Set eyelets in the two end 
holes under firm pressure. Put the rib- 
bon through the end holes from the 
bottom and then the ribbon from the left 
side should be threaded down and up 
through the holes one-half inch apart. 


Then put both ends of the ribbon down 
through the second hole from the right 
to the signature sheet and pull both ends 
out between the signature sheet and the 
next sheet above ‘and with the ribbon 
ends drawn up tight. Pull the loose 
ends out to the right between the sheets 
and place them under an adhesive seal 
at upper right-hand corner of the signa- 
ture page and impress the seal while 
damp with heavy pressure with a seal 
press. Trim the loose ends of the ribbon. 

If thus fastened together a will or 
other document, if taken apart, will 
surely show ‘‘a thread broken or a seal 
tampered with’’, as was pointed out by 
Quintilian long ago. 
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work is correctly and neatly done, will give to important docu- 
ments a proper distinction and dignity that they often lack. 
Any intelligent person at once recognizes the value of this added 
protection to an important document. The binding can be made 
less conspicuous by using narrow ribbon the color of the cover 
and a small white or silver seal. If this method of binding 
documents is employed a few times in an experimental way it 
is quite likely to be permanently adopted. 

The Supreme Courts of the various states could no doubt 
bring about improvement in this matter of binding documents 
by merely suggesting in an opinion, when this question arises, 
the desirability of protecting documents written on more than 
one sheet of paper by following the method of Quintilian. Un- 
fortunately there are many in this ‘‘frontier country’’ who 
prepare documents who are not yet in progressiveness quite 
Fig. 318.—Ribbon and seal method of attaching separate up to the first cen- 


sheets and cover of documents. Detailed directions tury of our era. 


are given on the preceding page. The ribbon on the 
back can also, if it seems desirable, be threaded up If a bound docu- 


and down through the two center holes. In the absence - 
of eyelets the punch holes can be cut with a knife. ment 1s. taken apart 
A special seal is preferable but any ordinary seal to rewrite a page 


cepahee nace, all the pages should 
be rewritten. In 
the interest of 
| 4}J unwise economy 
aa eee again pages are 

sometimes forced 
apart and new 
pages inserted in a 
manner that clear- 
ly shows that part 
of the pages were 
bound or fastened 
twice and other 
pages only once. 
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This unnecessary, and it may be unfortunate, basis of suspi- 
cion of a document can be avoided by rewriting all the pages. 
It should also be remembered that all the actors may be dead 
or absent when it becomes necessary to prove the document 
and there should be nothing about it that is in any way 
suspicious. 

The law of many states tends to encourage fraudulent altera- 
tions and substitutions in documents by very definite ‘‘ presump- 
tions’’ that all changes and substitutions were made before exe- 
eution. The whole burden is put, not upon the one proving the 
document, but upon the one attacking it. No matter how 
changed, erased, patched and disconnected it may be, it is pre- 
sumed to be genuine and as it was when signed. These presump- 
tions apply even to wills. Some of them may be necessary and — 
in the interest of justice, but no fraud of any kind should be 
made easy. 

The law regarding holograph documents in some states also 
opens wide the door to the making of fraudulent documents. 
** All for Nell’’, with no witnesses and no date but with a good 
signature anywhere on the paper, written on the back of an old 
envelope, or a check form, or a visiting ecard, or a postal card, 
or it may be on the border of a skirt, or a barn door, or a slate, 
or a wall, apparently would be a good will in certain jurisdic- 
tions. It is much easier to establish a fraudulent will in Penn- 
sylvania or in Oklahoma and in certain other states than in New 
York. 

The New York law says that a will, for example, not only must 
be witnessed, but ‘‘must be signed at the end’’, which certainly 
is a sensible requirement in a document that may dispose of 
millions of dollars. In some states a signature anywhere on a 
paper which is called a will apparently validates any bequest or 
any provisions anywhere in the document. 

In 1926, in a great state, an undated will of a few scrawled 
words over a genuine signature on a printed check, in its form, 
in its contents, and in its history a highly suspicious document, 
was probated as a genuine document. In the year 1927 a will 
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covering an estate of more than three millions of dollars was 
offered for probate with all the bequests on one typewritten 
sheet of paper and the signature of the testator, the attestation 
clause and the signatures of the witnesses on the second sheet. 
When offered for probate the ends of the cheap fasteners were 
lifted up, the sheets separated and very poor and unsuitable 
‘‘photostat’’ copies were made of the two separated pages. It 
was difficult if not impossible to determine whether or not the 
binding showed evidence of tampering. When the law by its 
presumptions formally encourages and protects documents like 
these it is inviting fraud and forgery. 

It seems to be highly probable that some of those who have 
made some of the laws were of that group of lawyers who erased, 
pasted, interlined and altered documents, and the law thus 
favors their successors who pursue the same slovenly methods. 
Those who perpetrate fraud, where successful fraud is safe and 
easy, are no doubt familiar with the law reports; they tell the 
performers how far they can go. This is another field of the law 
in which one state could learn from another, if this were the legal 
method but, unfortunately, it is not. Every state should have a 
definite, detailed, explicit statute relating to wills, even specify- 
ing how they are to be bound and fastened together if they are 
written on several detached pieces of paper. 

The proper copying of documents is another phase of the sub- 
ject of document preparation that requires attention. It is, of 
course, very important that provable copies be kept of many 
kinds of documents. Some careful lawyers wisely require tes- 
tators to make in their own handwriting brief notes of their 
wishes regarding the wills they desire drawn, and these original 
notes and all of the several corrected drafts of the will that may 
be made are filed away in an indexed folder. A will thus pre- 
pared and thus protected is not often successfully assailed. 
There are lawyers’ offices also where every note-book of every 
stenographer is numbered, dated, and filed, and it is easy to 
understand how important a record of this kind may become. It 
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should be remembered by lawyers that wills that are actually 
contested usually come out of lawyers’ offices. 

As is well known, various methods of copying documents are 
employed. The most common method now in use is the making 
of a typewritten carbon copy when the letter or document is 
written. It should be more fully understood that this method 
does not furnish the best kind of a record, but it is convenient 
and practical and serves its purpose in most instances. A copy 
of this kind should, however, always contain in typewriting or 
in handwriting the initials of the one who prepared the document 
and the initials of the stenographer who writes it. This practice 
is quite generally followed in ordinary correspondence but, 
strange to say, often is not followed in preparing typewritten 
legal papers where it is of much more importance. 

The main purpose of the practice of initialing papers, which 
does not always seem to be understood, is to validate the copy 
as well as the original. This method puts on the copy, which is 
usually unsigned, a permanent, brief record indicating who com- 
posed or dictated the document and by whom it was typewritten. 
Conditions may arise when this notation, made at the time, 
becomes very important. The initials, in typewriting, of both 
performers (ASO-JF') should at least be put at the lower left- 
hand corner of the last page of every legal document if not on 
every page, and carbon copies of every important document 
should thus be made and preserved. 

The obvious criticism of the typewritten carbon copy is that 
it has little if any personality, like handwriting, and it is on a 
detached sheet and is not validated, as a leaf in a bound book is 
validated by the preceding and following dated pages. The old 
letter-press copying method, now almost extinct, furnishes much 
more effective proof and is still employed in some offices for all . 
important documents. If stenographers’ note-books are pre- 
served, however, and also preliminary drafts of important 
papers, and the typewritten carbon copy is initialed, the carbon- 
copy method is not highly objectionable, but it is not ideal. 

43 
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Proper filing and indexing is still another matter in connection 
with the preparation and care of documents that requires atten- 
tion. The filing of documents is practically a new profession and 
many lawyers would save time, money, and much worry by 
installing a modern system, not too elaborate, and adapted to 
the needs of the particular office. There are lawyers who spend 
quite a large part of their more or less valuable time looking for 
things, and experience shows that some legal practitioners’ 
records do not enable them to determine what they did ‘‘day 
before yesterday’’, and what inadequate records they do have 
they cannot find. 

All legal documents should be filed flat and unfolded. This is 
a new and very important improvement in the filing of docu- 
ments now being followed in many places which not only saves 
much time but better preserves the documents. When a bundle 
of documents are all closely folded and pressed into the old style 
of narrow cases they finally become solidly set and fixed in the 
folded form, making it very difficult to inspect them and later 
get them back into their folded form again, and, with the poor 
paper often employed, this unfolding and refolding may par- 
tially destroy the papers. In any document room where old 
folded documents are being examined the objection to folding 
them in the old way can easily be understood. Suitable cases are 
now provided for filing all documents flat and in many new public 
record rooms it is positively required that no documents be 
folded. This requirement should be universal. 

The subject of ink also deserves attention in connection with 
the preparation of documents. There is a general impression 
that modern ink is inferior to ancient ink and, as it is used, it 
oftenis. The greatest enemy of ink is the ordinary blotter which 
is a comparatively modern invention and a symbol of haste and 
carelessness. No ready means existed in the old days by which 
four-fifths, or more, of the ink of a signature could at once be 
removed, as is now possible by the immediate use of a blotter. 
The writing was allowed to dry or it was ‘‘sanded’’, a process 
which often added to it instead of taking part of it away. 
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Fig. 319.—The greatest enemy of good ink. 


No criticism should be made of the permanent qualities of ink 
when it is nearly all immediately removed from the paper. It 
would be well if a positive regulation could be enforced that 
there should be no blotter allowed in a room where diplomas, 
certificates, and other important public and official documents 
are signed. The office of a college president, at least at gradu- 
ation time, should contain no blotter, and ‘‘White Houses’’, 
Versailles Palaces, and Capitol buildings, where historical and 
other important documents are signed, should not be supplied 
with these enemies of good ink. 

On many framed diplomas, public documents, and government 
and other important certificates, the ink on signatures becomes 
dim and in many instances finally becomes wholly illegible, not 
because it was of an inferior quality, but because nearly all of it 
was removed by the immediate application of a blotter after 
signing; five minutes or less would have saved the signature. 
Ordinary modern commercial ink, of the iron-tannin class, which 
is the ink in common use, will not fade in many years if it is 
not blotted. 

It is important in this connection to call attention to the unwise 
use on documents and records of importance of what is known 
as nigrosine ink. This is the ink described as ‘‘writing black 
when first used’’, although it is never black but always of a dark 
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lilac color. It is very cheap and a large amount of it is used but 
it never should be used on important documents or records of 
any kind. Many persons buy it without knowing what they have 
bought. This ink is made by simply dissolving a coal tar 
product in water and the ink does not change or oxidize on the 
paper, excepting in some instances to become dim by exposure 
to light, but this failure to darken on the paper is not the main 
objection to it. 

On account of the composition of nigrosine ink it can be 
dissolved at any time and washed off from the paper. An ordi- 
nary dampened sponge completely removes it. Very serious 
losses have occurred where books of record and important papers 
have been wet in fires, floods, and accidents and the records thus 
completely destroyed. An important signature, word, or amount 
in figures, written with this ink may be made illegible or almost 
entirely removed by a few drops of water.’ 

This ink is also easily removed by the well-known ink eradi- 
cators and when thus removed cannot be restored by any known 
chemical fuming as can be done with ordinary iron-gall ink. It 
may be possible in some instances to show by certain fuming 
processes that an erasure was actually made, but it is impossible 
by any process to show what the original writing was. Signa- 
tures and figures on documents written with this ink often are 
seriously defaced simply by the moisture which comes from the 
hands of those who handle the documents. 


1Some years ago in a serious fire in 
the great department store of the Sibley, 
Lindsay & Curr Company, at Rochester, 
N. Y., the vault was pierced by a fall- 
ing steel beam and was filled with water 
for several days. The business records 
in the ledgers and other account books 
had unwisely been written with nigrosine 
ink, one of the aniline inks, and when 
the books were taken out it was found 
that the ink had floated away. Many 
of the important books showed only 
blank pages. The store officials were 
obliged to appeal to the honesty of their 
patrons and asked them to allow the 


company to make copies of invoices and 
statements that had been sent to them. 

A similar test of the stability of ink 
occurred in the great Baltimore fire in 
1904. J. S. Macdonald Company, jewel- 
ers, were burned out and their books lay 
in water for a week. The records had 
been kept with Carter’s Writing Fluid, 
their regular iron-gall ink, and when the 
books were recovered the writing in 
them was perfectly legible. Many simi- 
lar cases are on record where sudden 
floods or other catastrophes would have 
meant ruin to books and records had 
they not been safeguarded with perma- 
nent ink. 
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Most of the colored inks in use to-day are of the aniline class 
and should not be used on business documents. Many business 
papers certainly are given an effeminate, unbusinesslike appear- 
ance by being written with bright colored inks. But their 
appearance is not the main objection to these inks, for some of 
them will fade in the course of time and, like nigrosine ink, are 
defaced or made illegible by accidental wetting. Business docu- 
ments should be written with black ink on white papér. 

Another practice that can hardly be too severely condemned is 
the use of a pencil for the preparation of any document that 
represents an obligation or a promise or that is to serve as a 
permanent record of any kind. It certainly would promote jus- 
tice if the law frowned more severely on the use of pencils for 
all writings of importance.’ What is known as the ‘‘copying”’ 
or ‘‘indelible’”’ pencil is nearly as objectionable as the ordinary 
pencil for the reason that until it has been wet a pencil mark of 
this kind is erased almost as easily as the mark of an ordinary 
pencil. It should be better understood that pencil writing can 
be erased and changed so successfully that it is impossible to 
discover and prove the fact. 

This subject of ‘‘chemical erasures’’ on documents, referred to 
above, is another matter that deserves consideration. No 
erasures of this kind should under any circumstances be made 
on any legal document or book of record of any kind. As is well 
known, certain chemical preparations are on sale in stationery 
stores by the use of which ordinary ink writing can be removed, 
or more accurately speaking, bleached or decolorized. These 
chemical bleaching agents are unwisely employed in certain busi- 
ness offices and even in some professional offices. They should 
never be used in any business or professional office for any pur- 
pose except to take ink out of furniture, floors, or fabrics. Like 
blotters, they should strictly be excluded from certain offices. 
Books of record or documents on which erasures of this kind are 


1 Harvey vs. Smith, 55 Ill. 224 (1870).  earelessness and if the writing in pencil 

‘*Tf a person signs a note partly in is erased so as to leave no trace behind, 
ink but containing a material condition an innocent holder will take it discharged 
only in pencil, he is guilty of gross of any defense of alteration.’’ 
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made will, as a rule, finally show yellow discolorations, and 
erasures of this character in any document always arouse sus- 
picion that the changes were unauthorized. 

Where it is actually necessary to make changes in documents 
or written records of importance the word, figure, or figures, 
should be marked out by a light ink line and the correct word or 
figure should be written above or at one side in a different place 
so that all the writing is still legible. The making of chemical 
changes of any extent upon wills, contracts, agreements, or legal 
documents of any kind is particularly objectionable and should 
never be allowed under any circumstances. 

Thorough instruction in most of the matters discussed in this 
chapter should be given where stenographers are trained; then, 
if necessary, the stenographer can teach the untaught lawyer 
how to prepare legal documents. There are lawyers who have 
spent much time in the study of the intricate and subtle phases of 
the law and the ‘‘history of jurisprudence’? who apparently 
never have learned how a will or an agreement or a settlement 
paper should be physically prepared and put together. Some- 
where in a great law school there should be at least a small room 
where these important unimportant matters are given adequate 
attention. The lawyer should not be obliged to learn from costly 
and bitter experience or from the stenographer, but the stenog- 
rapher should be qualified to give the instruction when it is 
needed. 


CEA Bll Werte XoXo XS VT, 


THE SIGNING, OR EXECUTION, OF WILLS 
AND OTHER DOCUMENTS.1 


The danger of basing the validity of an important document, 
at some possibly remote future date, solely on certain kinds of 
signatures should be better understood. While it is a fact that 
the great majority of forgeries are clumsy and unskilful pieces 
of work, this, unfortunately, is not always the case. The state- 
ment that ‘‘any forgery’’ is bound to disclose itself in some 
way is a fiction of the magazine story writer. The regrettable 
and unmistakable fact is that many forgeries are passed as 
genuine by juries, by referees, by judges, and by intermediate 
and by final courts of appeal, thus making forgery a successful 
erime. This unfortunate result is not altogether due to faults 
of the courts but in many cases is in considerable measure due 
to the nature of the signature in dispute. It often has been 
incorrectly assumed that it is always possible to prove in a 
definite and conclusive manner, the fact of forgery or of genuine- 
ness of any kind of a signature. 

It should be known that forgery of certain kinds of signatures 
may be so successful that it cannot be detected by anyone, and 
especially cannot be detected by the unskilled and inexperienced 
observer, and many times cannot be proved to be what it is in 
the ordinary contentious trial. The qualified and experienced 
examiner of disputed writing, who has examined hundreds of 
forgeries of all kinds and classes, brings to such an examination 
‘an experience and memory of common qualities, and frequently 
occurring characteristics, of actual forgery that illuminate a 
new inquiry, but even this examiner sometimes must give a 
qualified opinion regarding a disputed signature. If this is 
true of the qualified and experienced examiner it is easy to 

1 A few paragraphs of this chapter were printed in the American Bar Association 
Journal, Vol. vii, No. 1, and are here reprinted through the courtesy of that 


publication. 
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understand how utterly incapable, in many instances, the ordi- 
nary observer is to determine whether or not a disputed signa- 
ture is genuine. There are, here and there, judges who, like 
certain bankers, seem inclined to think any signature is genuine 
if they can read it. 

The interests of justice therefore require that it should be 
more widely known that forgery often is successful. A feeble 
woman is asked to sign a will by which a great estate is dis- 
tributed, and if her name contains only a few letters, and she 
writes it slowly, unskilfully, and with a trembling hand, her 
signature can so easily be imitated that it may be impossible to 
prove the fraud if one is attempted and is then bolstered up, 
as it always is, by plausible perjury. 

The question naturally arises whether important documents 
cannot in some way be validated and protected by something 
more than a mere clumsy, hesitating, unskilful signature con- 
taining a few written letters made with a pen, or even with a 
pencil. The fact is that they can be better protected. An 
important document that for any reason afterwards may be 
denied by the writer, or that by its quality may be the subject 
of successful forgery, should not be executed simply by signing 
a name to it. 

A will of a halting and unskilful writer that possibly may 
be attacked as a forgery, or any important settlement document, 
or release of claim document, that at some future time may 
be denied, should be executed by a signature preceded by a brief 
written statement all in the handwriting of the signer. This 
statement should say, briefly, that the signer understands 
and approves the document. This method of execution would 
also prevent certain contests of wills partly based on the conten- 
tion that the signer of the will did not understand it, ‘‘did not 
know what was in it’’, and was in fact mentally incapable of 
making a will. Much litigation could thus be avoided and great 
numbers of documents could thus effectively be protected if the 
execution, especially of an unwitnessed document, or one in 
which the witnesses may be dead when it is brought to light, in- 
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cluded in the handwriting of the signer a written reference to the 
document itself, with some holograph statement reflecting the 
mind, wish, and intention of the signer. 

The history of documents, and the inspection of many old 
and famous papers, disclose that in the early days the execution, 
or validation, of a document conferring a right, or leading to a 
legal responsibility, did not rest in the signature alone. In 
many cases signatures were mere marks, scrawls, or initials, 
but the document was positively authenticated by the official 
seal and by the witnesses and the surrounding circumstances. 
Before the Statute of Frauds was enacted, 1676, even deeds were 
not necessarily signed and many persons could not write their 
names.’ Certain historical documents of very great consequence 
could not have been conclusively proved from the handwriting 
of the signer alone, but in many, if not most, instances the 
documents were not only witnessed but they related that certain 
other parties were present and witnessed the transaction and 
this all tended to validate the document. 

In the old days documents were also formally prepared, 
often on parchment by a professional scrivener, and all of the 
outside and surrounding circumstances tended to ‘‘prove’’ the 
document without dependence alone upon an attached signature 
or cross mark. Many ancient deeds were signed on a small 
pendent piece of parchment which often became destroyed or 
obliterated. In modern times, however, the question of genuine- 
ness of a document has more and more come to depend upon 
the proof of the signature alone which, of course, becomes neces- 
sary even in witnessed documents where the witnesses may be 
dead or absent.’ 

The law of documents gives special force and significance to 


1‘*Cade: Dost thou use to write thy 2‘*Modern law, which makes the 


name? or hast thou a mark to thyself, 
like an honest plaindealing man? 

**Clerk: Sir, I thank God I have been 
so well brought up that I can write my 
name. 

‘Cade: Away with him, I say: hang 
him with his pen-and-inkhorn about his 
neck.’’ 2 King Henry VI, Act IV, 
Se. II. 


validity of many legal acts depend upon 
their being committed to writing and 
subscribed by the party to be charged 
thereon, has conferred great importance 
upon the handwriting of the signature 
of legal instruments, and where such 
handwriting is in dispute, it must often 
be proved by third persons.’’ New Inter- 
national Encyclopaedia, 1912. 
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those all in the handwriting of the signer, and in some states 
a document of this kind is valid even though it is not signed 
at the end in a formal way. An extended holograph, or ‘‘olo- 
graph’’, document is perhaps the most effective means of prov- 
ing practical execution, even more effective than witnesses, and 
the law relating to holograph wills recognizes this fact and in 
numerous states does not require that a will of this kind be 
witnessed. This is a dangerous provision, however, where a 
document may be written in pencil writing and it is not also 
required that it be of a certain length. 

Forged wills, purporting to be holograph, containing only 
a few scrawled words, have, not a hundred years ago, been 
probated, but the real wish, or will, of a testator is perhaps more 
conclusively proved by an extended document in. his own hand- 
writing than in any other way, but it should be in ink writing 
and should be more than a few words on a postal card. As has 
been stated, signatures, especially certain kinds of signatures, 
can be successfully imitated, and witnesses may commit perjury, 
but the successful imitation of a continued document of any 
considerable length is so difficult that it is not often attempted 
and if it is attempted it usually is comparatively easy to prove 
the fact. . 

It is not here contended that wills should not be witnessed, 
but that in certain cases they should be still further protected, 
as suggested above, by including in the handwriting of the 
testator more than a mere signature. In an opinion in the 
case of Strong vs. Brewer, 17 Ala. 706, quoted with approval 
in the American and English Encyclopaedia of Law (Vol. XV, 
283) the subject of proof of handwriting is referred to in the 
following words: ‘‘This kind of evidence, like all probable 
evidence, admits of every degree of certainty, from the lowest 
presumption to the highest moral certainty.’’ 

This varying degree of positiveness with which handwriting 
can be proved depends in large measure upon the amount and 
character of the writing, and the interests of justice would 
undoubtedly be promoted if, as suggested above, in the execution 
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of wills and other important documents, it was the custom to 
write on them something more than a mere signature. 

There are cases in which, with intelligent witnesses and 
proper preparation, and modern, sensible legal procedure in 
control, it is possible to prove a disputed handwriting with 
almost absolute certainty so that, as the opinion says, the 
quality of the proof reaches a very high degree. Then again, 
the conditions are such that proof on the subject is necessarily 
weak and inconclusive. There are writers who, because of 
age, weakness, illiteracy, or other causes, produce a quality 
of writing that, in small quantity, is very easy of imitation 
and that is an open temptation to the forger. 

Another and wholly different reason why it is desirable that 
wills should contain more than the mere signature of the testator 
is that the execution of the document may then become a more 
intimate and personal act of the testator. In the Andrew Car- 
negie will, probated a few years ago, with its many notable 
charitable bequests showing the marked thoughtfulness and 
kind-heartedness of the testator, it is related that certain im- 
portant bequests were all written out in the actual handwriting 
of Mr. Carnegie, and it is easy to understand what a satisfaction 
it was to him, as it would be to many testators, to do this 
personal thing rather than simply to sign a name at the end 
of a long, formal, impersonal, typewritten document all prepared 
and written by another. 

There are many testators who, no doubt, would be much 
pleased to be permitted thus to write in a will in their own 
handwriting certain special, or unusual, bequests. This writ- 
ing by the testator, and an appropriate final written statement 
preceding the signature, would not only protect a document 
from unwarranted attack, but would give to the making of a 
will a personal character not only pleasing to the testator but 
also pleasing to the beneficiaries. The practical and main 
reason, however, for writing more than merely a signature in 
executing a document is, not the personal satisfaction it will 
give, but that any document is thus more effectively protected. 
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This contract shall supersede a 
previous contracts and agreements and 
shall become operative from this date 
Mareh 26,1928. 
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Fig. 320.—Added Writing, Approval, and Signature to Contract. 


Another good and sufficient reason for including more than a 
signature in the execution of certain classes of documents is 
that the signer may later deny his signature and repudiate the 
document, or may claim that he, or she, did not read it, or under- 
stand it, and ‘‘never intended to sign such a document’’. Great 
numbers of personal injury lawsuits would be avoided if pre- 
liminary releases relinquishing all further claims, contained a 
brief statement written by the signer saying that the signer 
had read and understood the document, or that it had been 
read to the signer and was understood and approved. For 
example, if a signer writes and signs a statement as follows, 
‘‘T have read this document and understand it and have written 
this and sign my name to signify that I agree to its conditions. 
J. Dent’’, he cannot later easily claim that he ‘‘did not know 
what he signed’’. There are certain corporations that would 
have saved hundreds of thousands of dollars if their releases 
had been executed in the above manner. 

It is often known that a will is sure to be highly unsatisfactory 
to certain relatives and a document of this kind can be effee- 
tively protected in most cases if the testator in his own hand, 
above his signature, writes: ‘‘This is my last will and testament 
which I have made, which I understand, and, by this acknowl- 
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edgment and by my signature which follows, which I approve 
and execute. C. Case.’’ 

It would, no doubt, be easy for lawyers to convince clients 
that documents would be more fully safeguarded if signed with 
a proper statement relating to the document in the actual hand- 
writing of the signer, and many clients would be grateful to 
attorneys who thus were the means of further insuring that their 
wishes as testators would be carried out. If a will is executed 
as here suggested and is then bound with tape and seal, as 
described in the preceding chapter, it is altogether probable 
that it will reach the office of a surrogate, or the judge of an 
orphan’s court in the form in which it left the hands of the 
testator, and will not successfully be attacked. 

It can also reasonably be anticipated, as suggested above, 
that circumstances may arise that will impel certain parties to 
contracts, compromises, or agreements, to deny them and in 
these cases an execution as follows: ‘‘I understand and hereby 
agree to the conditions of this contract and write this acknowl- 
edgment and sign it with my own hand. C. Linn’’, could not 
easily be repudiated. 

Many appropriate variations of these concluding words in 
executing a document will occur to the intelligent attorney. 


Fig. 321.—Added Writing and Approval in Execution of Will. 
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The following are variations of simple statements that may 
accompany a signature, all to be written in the hand of the 
testator, or of the party: 


‘‘In witness whereof, I, Ann Nye, hereunto add this 
declaration in my own hand and subscribe my name, this 
Ath day of February, 1928. Ann Nye.’’ 

Or: ‘‘This is my will. I have read it and I approve it, 
this 4th day of February, 1928, and in witness thereof I 
write this statement and my signature. J. Jones.”’ 


The method of executing written instruments here proposed 
requires no change in the laws relating to the subject but pro- 
vides a simple means of still further safeguarding written 
documents. The only apparent objection to the proposal is that 
it no doubt would tend to lmit litigation and thus perhaps 
might reduce the income of those who otherwise might be 
engaged in disputed document contests of various kinds. 

A formal document is sometimes drawn up with the first 
name spelled out and the second name also, if the party has 
a second given name, and the signer is unwisely asked to write 
his name out in full as it appears in the document. In ease 
of a contest of the document it may not be possible to find one 
standard signature written in this manner, and this form of 
signature sometimes greatly increases the difficulty of proof. 
Many writers have a developed, individual signature, that 
greatly differs from their usual body-writing style, and when a 
writer of this class is asked to write his own name out in full 
it is impossible for him to write it in his usual individual style. 

It is especially important that the signer of a will should 
always write on it his usual signature and he should not be 
required to write his name out in full if that is not his usual 
manner of writing his signature. 

If for purposes of definite description it seems to be desir- 
able to write out one or both given names in full in the body 
of a formal document, the usual manner of abbreviating the 
signature should first be written and then the name in full can 
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be spelled out enclosed in parenthesis marks, as follows: 
J. H. Smith (John Henry Smith), W. H. Harrison (William 
Henry Harrison). This method of preparation allows the 
signer to put on the document his ordinary habitual signature, 
and there can be no question of the identity of the writer if 
both forms of the name are included in the body of the docu- 
ment. 

The formal attestation of a document by a notary public or a 
commissioner of deeds is supposed to be a positive validation of 
it, as having been signed by the one by whom it purports to have 
been signed, and this would be true if certain careless practices in 
this country were not socommon. It is unfortunately a fact that 
this formal act, accompanied as it should be by a solemn oath, has 
been cheapened and degraded and in many instances the attesta- 
tion act is performed with a carelessness that is almost if net 
actually criminal. Thousands of documents are attested for 
those who are total strangers to the officer, and signatures are 
attested on documents in the absence of the alleged writer, 
and attestations are put on documents not yet signed. 

There is no doubt that justice would be safeguarded by follow- 
ing some of the excellent practices of the notarial system in 
operation in Louisiana and the province of Quebec, Canada. 
One important change that would bring about needed improve- 
ment would be much greater care in the appointment of notaries 
and commissioners and more severe penalties for violation, or 
careless disregard, of the duties of the important office. 

Many documents necessarily must be executed by signatures 
only and the design and quality of signatures, therefore, have an 
important bearing on this matter of the protection of documents. 
Some signatures are 
very easily imitated 
while others can be 
successfully imitated aa 
only by those who 


ossess extraordi- . 
P A : 5 Fig. 322.—A Connected, Shaded, Rapidly Written 
nary skill. Many writ- Signature, Not Easily Forged. 
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ers have wholly erroneous notions regarding the best means 
of protecting signatures and invent grotesque and often wholly 
illegible forms and combinations that are easily imitated as it 
is only necessary to imitate the grotesqueness, or peculiarity, 
in order to make the imitations look genuine. Many wholly 
illegible scrawls, like mumbling speech, also show a disregard 
for the comfort and convenience of others that in other con- 
nections would be construed as ill manners. Bankers, who 
should set a good example in this special field, are perhaps 
the worst offenders. | 

Another matter of importance in connection with the writing 
of signatures is the acquiring of the habit of uniformity. One 
who develops and adopts a personal signature and then as far 
as possible writes it exactly the same on all occasions does 
not invite forgery. As a rule the best signatures are not only 
those that are smoothly and rapidly written but also those 
that are legible. It is easier to imitate illegible forms than 
legible forms. The importance of adopting every reasonable pro- 
tection against forgery is better understood when, as reported 
by those best informed, it is known that forged documents repre- 
senting from ten to thirty million dollars are passed every year 
in this land of opportunity. 

A signature is improved by connecting the capital letters that 
are naturally connected and by writing it with some free, 
shaded strokes. Smooth, clear-cut shades, especially on curved 
strokes, are imitated with the greatest difficulty. If a good 
general design is adopted and is practiced faithfully, desirable 
individuality will naturally develop. A good signature, as a 
rule, does not exactly reproduce copy-book forms and the sig- 
nature most difficult to imitate is one that is filled with individual 
characteristics, or slight but natural modifications of conven- 
tional forms. The writing of the illiterate and uncultured often 
follows in an unskilful and clumsy way the exact forms learned 
in school and these forms awkwardly combined in a signature 
are easily imitated. Signatures of this kind on important docu- 
ments, that for any reason may be suspected or attacked, should 


THE EXECUTION OF DOCUMENTS. 689 


be witnessed by responsible witnesses or, as heretofore sug- 
gested, the signature should be preceded by a few lines of 
writing by the writer of the signature. 

The most effec- 
tive protection of a 
signature is skill. 
No one can success- 
fully imitate a writ- 
ing more skilful 
than his own. But very few writers in America in 1776 would 
have been able successfully to imitate the signature of John 
Haneock.t’ Franklin and Washington also wrote smooth and 
elegant signatures that did not invite forgery. In those days 
a graceful and legible handwriting was one of the character- 
istics of education, culture and refinement. “When with skill is 
combined an artistic quality of grace and harmony all speedily 
executed, then a signature is most effectively protected. 





1 Another fine signature of Revolu- Public Library, and here reproduced 
tionary days, like Figure 182, also from through the kindness of the Board of 
the Chamberlain Collection in The Boston Trustees of that notable institution. 
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CITATIONS AND LEGAL REFERENCES. 


A considerable number of the citations on the following 
pages were printed as footnotes in the First Edition of this 
book in 1910, and the collection has now grown until it has 
reached its present proportions. It has now seemed advisable 
to print this matter all together as a second part of this Second 
Edition of ‘‘Questioned Documents’’ instead of in the form of 
footnotes. Much of the matter in manuscript form has already 
been used in many courts in many cases and its practical value 
has been demonstrated. The citations in a few instances go 
somewhat outside of the special topic but even in these excep- 
tional instances the point covered has some relation to a ques- 
tioned document problem or the subject of proof in disputed 
document cases. 

It is hardly necessary to say that the citations and references 
are not offered as a complete treatise or textbook on the general 
principles and history of the law of questioned documents. This 
quite extended and detailed collection does, however, answer 
many of the practical law questions that arise in the course of a 
trial relating to disputed documents, but does not purport to be 
a complete summary of all the law on the many topics named as 
found on the thousands of pages of the reports, the textbooks, 
and the general reference books. 

The collection was begun in a small way more than twenty-five 
vears ago in the form of exact quotations from legal opinions 
covering the discussion of questions regarding disputed docu- 
ments. The answers to many of these somewhat unusual in- 
quiries are scattered through the books and are not readily 
found and this compilation puts them all together. The citations 
have also been found especially useful at trials where extended 
libraries were not at hand. 

This matter was at first intended mainly as an aid to the busy 
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lawyer in the midst of a trial when questions arise that must be 
answered at once. In its more extended form it is hoped it will 
also be found useful in a preliminary study of a disputed docu- 
ment, and later in a more complete preparation for the trial of a 
disputed document case. 

As arule the citation, enclosed in quotation marks, gives, with- 
out comment, the exact words of the opinion or discussion cover- 
ing the point, and can thus be cited. Many of the highly 
specialized topics specified are not found in the digests, and to 
tind some of this matter, with the aid of only the ordinary faceili- 
ties, would often require hours if not days of time and in some 
instances the matter would not then be found. The general cita- 
tions are supplemented by definite references to the numerous 
valuable case annotations on the special topies, and attention is 
also called to discussions of the various subjects in legal litera- 
ture, technical books and law magazines. The attempt has been 
made to point out the various sources of information on the many 
topics considered. 

In a few instances ancient rules, as well as the later view, are 
included in the citations where the change of practice is pro- 
nounced and the ancient practice may throw light on the later 
rulings. Some of the subjects referred to are rarely considered 
in courts of law, but when they must receive attention these 
references will be of interest. The various subdivisions inelude 
citations and references under more than two hundred different 
special headings. The subject covered is of course a narrow one 
in comparison with the whole field of the law and this narrowness 
permits a detailed analysis that otherwise would not be possible. 

Legal opinions are, of course, written primarily to state the 
law on certain points, but obviously they contain much more 
than the law and the alert attorney reads them not alone for 
their bare legal propositions but in order to get from them 
information, suggestions and warnings regarding the facts and 
the conduct of his own ease. The definite discussion of the facts. 
in a particular opinion may be of more value to the inquiring at- 
torney than the discussion of the legal point involved. Some of 
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these fact topics are incidentally headnoted in the opinions and 
indexed, but not all, and this phase of an opinion may be entirely 
lost even to the industrious attorney. Many of the important 
discussions in the quotations from opinions printed herewith 
are of course not law and are not referred to in any way in 
the headnotes of the opinions from which they were taken. 

Thousands of valuable discussions of important technical 
points in the legal opinions, not being directly on the law, are 
thus not indexed and are almost completely buried. One is 
naturally inclined to ask why this matter is printed. In the com- 
pilation of the matter here presented hundreds of important 
technical opinions have been carefully read in order to find some 
of this unindexed matter. In a general digest it would, of course, 
be impracticable to provide a detailed analysis of all the great 
number of subjects discussed in the hundreds of thousands of 
printed opinions. 

A typical example of this incomplete method of indexing is 
shown in the opinion in the case of Lyon vs. Oliver, 316 Ill. 292, 
147 N. E. 251 (1926). This case was a controversy over a dis- 
puted document which was finally decided to be a forgery made 
by writing a fraudulent document over a genuine signature. It 
was held that a chemical erasure of a complete document except 
the signature had been made and the opinion discusses all these 
subjects and also the question as to whether or not the type- 
writing machine used was made after the date of the false docu- 
ment. These were the problems considered in the trial, buf no 
reference to these vital questions in the case is made in the 
headnotes and naturally will not be found in the reference books. 
Although it is the first typewriting case discussed in the Illinois 
Supreme Court Reports the headnotes make no reference what- 
ever to disputed typewriting. No reference is made to Forgery 
Over Genuine Signature, Writing Over Folds, Alteration of 
Instruments, Paper as Evidence, or Chemical Erasures, although 
all these subjects are discussed in the opinion. A lawyer in New 
York, or Massachusetts, with a similar case probably would not 
find these discussions of the problems he has in hand and thus 
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would get no help from ‘‘Lyon vs. Oliver’’. The informed are 
aware that cases are tried without finding some of the most 
important discussions of the special subjects under consideration 
already in the books. 

Good sense and economy of human effort would suggest that 
every opinion that is fit to print and headnote also should have a 
brief index of the ideas of value in it that have not been head- 
noted. These might consist of a few alphabetically arranged, 
significant words, six or less up to a dozen, that would at once 
suggest what is in the opinion that is not in the headnotes. This 
brief special index could be printed following the headnotes 
under the heading ‘‘Supplemental Index’’, and then a searcher 
on a special topic could tell at a glance whether or not the 
opinion had anything of interest for him. Another change that 
would perhaps be desirable would be the numbering of all the 
paragraphs in an opinion instead of sprinkling reference num- 
bers irregularly through the opinion. This proposed method 
would supply a basis for easy and inclusive reference to any part 
of the opinion. ‘ 

It has been difficult to decide in every instance just where 
certain special topics should be placed, but wherever they may 
be they can be found by reference to the detailed list of Topics 
at the beginning of the various sections. Errors and omissions 
are, of course, inevitable but the matter has been prepared with 
care and is the result of extended research covering a long 
period of time. 

Much new matter has been added to these pages through the 
assistance of Mr. Elbridge W. Stein, Document Examiner, New 
York, and he has made many helpful suggestions regarding the 
classification and arrangement of the work. 


ALBERT §. OSBORN. 
New York, January 1, 1929. 
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THE FACTS AND THE LAW OF 
DISPUTED DOCUMENTS. 


SECTION 1. 
STANDARDS OF COMPARISON. 


SUBDIVISIONS AND SPECIAL TOPICS. 


. Admissibility of Standards of Comparison. 

Pencil Writing as Standard. 

. Photographs of Writing as Standards. 

Carbon Copies, Tracings and Letter-Press Copies as Standards. 

. Ancient Writings as Standard. 

. Volunteered Writings as Standards. 

. Requested or Compelled Writings as Standards. 

. Writing of Third Party, Admissibility of, 

. Impression of Seal as Standard. 

. Carved Writing or Printing, and Writing on Other Substance than Paper, 
as Standard. 

. Standards of Typewriting. 

. Cross Marks, Cheek-Marks and Ballot Marks as Standards. 

. Date and Time of Making of Standards. 

. Inspection of Standards before Trial by Opposing Party. 

. Standard Writings must be Produced at Trial. 

. Lay Witness Brings Standard Writing. 

. Standard Writing under Subpoena Duces Tecum. 

. Direct Comparison with Standards better than Recollection of One who has 
seen Party Write. 

. Jury to First Pass on Standards before Using. 

. Sufficiency of Proof of Standards. 

. Proof of Handwriting by otherwise Incompetent Witness. 

. Direct Comparison of Disputed and Standard Writing by Jury without Aid of 
Witnesses. 

. Standards Objectionable because of Contents of Documents. 

. Standards Secured Unlawfully. 


I 


ba ee 
oo DO ee 


YVNYYH HHH 
YHOO BAIDU 


bo po 
fe CO 


1-1 ADMISSIBILITY OF STANDARDS OF COMPARISON. 


Alabama. 

Standards admitted under Statute of 1915, General Acts, 134. ‘‘That com- 
parison of a disputed writing with any writing admitted to be genuine or proven 
to the reasonable satisfaction of the court to be genuine shall in civil and criminal 
cases be permitted to be made by witnesses who are qualified as experts Se 

King v. State, 62 So. 374, 8 Ala. App. 239 (1913). [Old Rule.] ‘‘A comparison 
may be instituted between a signature alleged to be forged and another shown to 
be genuine; if the letter is independently in evidence, but not between the alleged 
forged paper and extraneous paper.”’ 
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Alabama—continued. 

Chisolm v. State, 204 Ala. 69, 85 So. 462 (1920). ‘‘The genuineness of the 
offered exemplar or standard . . . should be established in no uncertain degree, 
by no uncertain means.’’ 

Williams v. State, 213 Ala. 145, 104 So. 44 (1924). ‘‘This modified rule 
is now the law of this state. Acts 1915, p. 134. Im order for the modified rule to 
be applicable, it should be made to appear that both the disputed and admitted 
signatures were before the court. Such writings would then be admissible in 
evidence in conjunction with the testimony of the expert respecting the same.’’ 


Kirby v. Brooks, 215 Ala. 507, 111 So. 235 (1927). ‘*Under sections 
7705 and 7707 of the Code, the trial court properly allowed the introduction 
in evidence of the several collateral signatures of the alleged grantor, Brooks, and 
of the notary public, Windham, which witnesses testified were genuine.’’ 


Arizona. 
Standards admitted under Revised Statutes 1913, Civ. C., Sec. 1741. Irrelevant 
standards admitted by statute, like English Statute. 


Arkansas. 

Hall v. State, 171 Ark. 787, 286 S. W. 1026 (1926). ‘‘In this connection it 
may be stated, that, by the act of Congress approved February 26, 1913 (Comp. St. 
Sec. 1471), it was provided that, in any proceeding before a court or judicial 
officer of the United States, where the genuineness of the handwriting of any 
person may be involved, any admitted or proved handwriting of such person 
shall be competent evidence as a basis for comparison by witnesses, or by the 
jury, court, or officer conducting such proceedings, to prove or to disprove such 
genuineness. Our more recent decisions have followed this rule without any 
statute on the subject, and any admitted or proved handwriting of the person, 
the genuineness of whose handwriting is involved, is now made competent as a 
basis for comparison.’’ 


Califorma. 

Standards admitted under Code of Civil Procedure of 1872. Also C. C. P. 1872, 
Section 1944. 

Marshall v. Hancock, 80 Cal. 82, 22 Pac. 61 (1889). ‘‘If admitted, or proved 
to the satisfaction of the judge to be genuine, it could properly be compared 
with the handwriting in controversy.’’ 


Colorado. 
Statutes of 1893, p. 264, See. 1, Comp. L. 1921, Sec. 6538. ‘‘Comparison of a 
disputed writing, with any writing proved to the satisfaction of the Court to be 
genuine, shall be permitted to be made by witnesses in all trials and proceedings, 
and the evidence of witnesses respecting the same may be submitted to the Court 
and jury as evidence of the genuineness or otherwise of the writing in dispute.’’ 

Bradford v. People, 22 Colo. 157, 43 Pace. 1013 (1896). Law in reference to 
admission of writings for comparison is the same in Colorado in criminal as in 
civil cases. 

Brindisi v. People, 76 Colo. 244, 230 Pac. 797 (1924). ‘‘The stock objections 
to submitting such writings to the jury are: (a) The possible unfairness of 
the samples of handwriting, (b) the raising of collateral issues, (¢) the probable 
illiteracy of jurors. . . . Whatever bulwarks of reason may have supported 
the last-mentioned objection when first raised, more than a century ago, have 
been swept away by the rising tide of.education and enlightenment since that 


distant day.’’ 
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Colorado—continued. 

Wilson v. Scroggs, 277 Pac. 785 (1929).- ‘‘It is fair to say the court held that, 
unless the defendant admitted the genuineness of the signature, no instrument 
purporting to be signed by him could be offered in evidence, . . . If the trial 
judge was right, this defendant could nullify, at will, that portion of section 6538 
under consideration, because it would put the selection of evidence, as a basis of 
“comparison, at his exclusive command.’’ 


Connecticut. ‘ 

Lyon v. Lyman, 9 Conn. Rep. 55 (1831). ‘‘The jurors, say the courts in Great 
Britain and elsewhere, cannot read and write; and it certainly would be a great 
absurdity, that men should be called to compare writings, who are entirely ignorant 
of letters. If this objection could prevail anywhere else, it cannot be admitted here. 
None of this description are ever summoned on a jury in Connecticut.’’ (Irrelevant 
writings admitted from beginning.) 


Delaware. 
Standards admitted under Revised Statute 1915, Sec. 4230. Like the English 
Statute. 


District of Columbia. 
Keyser v. Pickrell, 4 D. C. App. 198 (1894). Standards admitted under U. S. 
Statute of 1913 governing Federal Courts. 


Florida. 

Wooldridge v. State, 49 Fla. 137, 38 So. 3 (1905). Statute of 1892, Sec. 1121. 
Comparison of a disputed writing with any writing proved to the satisfaction of 
the judge to be genuine, shall be permitted to be made by the witnesses. 

‘*This section providing for a comparison of handwriting applies as well to 
criminal as civil cases, and its provisions cover, for the purpose of comparison, not 
only the genuine writings of the party whose signature is alleged to be forged, but 
the genuine writings of the alleged forger.’’ 


Georgia. 

Reyised Civil Code, 1910, Sec. 5836. Standards admitted but must be submitted 
to opposite party before trial. 

Marietta Fertilizer Co. v. Gary, 22 Ga. App. 604, 96 S. E. 711 (1918. ‘‘. 
the opposite party is entitled to know that evidence for comparison of signatures 
will be resorted to, and to have the writings that are introduced for that purpose 
submitted to him, before he announces himself ready for trial.’’ 


Idaho. 

Bane v. Guinn, 7 Ida. 439, 63 Pac. 634 (1900). ‘‘In exceptional cases irrele- 
vant standards may be admitted.’’ 

State v. Brassfield, 33 Idaho 660, 197 Pac. 559 (1921). ‘‘The rule is well 
settled that before a specimen of handwriting is admissible in evidence as a standard 
of comparison, its genuineness must be admitted or shown by clear and undoubted 
testimony.’’ 

Mitchell vy. First National Bank of Caldwell, 40 Ida. 463, 234 Pac. 154 (1925). 
‘‘Whenever the genuineness of a writing is at issue, any writing admitted or 
proved to be genuine is competent evidence as an exemplar for the purpose of 
comparison with the disputed writing: Provided that such writing so admitted or 
proved to be genuine shall in no way refer or relate to any matter then in issue.’’ 


C. 8. Sec. 7971. 
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Illinois. 

People v. Frowley, 185 Ill. App. 338 (1914). ‘‘The genuineness of a signature 
cannot be proved by comparison with other admittedly genuine handwriting or signd- 
tures not admissible in evidence for other purposes, and not already a part of the 
record.’’ [Old Rule.] 


Statute, 1915, p. 440: ‘‘Handwriting can be proved by comparison with stand- 
ards; writings properly in the files or records of the case, admitted in evidence or 
treated as genuine or admitted to be genuine, by the party against whom the evidence 
is offered, or proved to be genuine to the satisfaction of the court.’’ 


Waggoner v. Clark, 293 Ill. 256, 127 N. E. 486 (1920). One assignment of error 
‘is to the ruling of the court in excluding a certain account book proved to have 
been kept in the handwriting of the grantor, which book was sought to be introduced 
as a standard of handwriting for comparison. . . . Under . . . MHurd’s 
Stat. 1917, p. 1492, handwriting may be proved by comparison by a witness or by 
the jury with writings which are admitted in evidence or treated as genuine or 
admitted to be genuine by the party against whom the evidence is offered or proved 
to be genuine to the satisfaction of the court. . . . Under this act the book in 
question was competent evidence, and it is claimed to be important evidence because 
of the fact that there was no other handwriting of Henry Hamp in the record with 
which a comparison might be made except his signature to the deed the authenticity 
of an interlineation in which was one of the matters in dispute.’’ 


Cook v. Moecker, 217 Ill. App. 479 (1920). ‘Call. 1916 Stat., par. 5566, is a 
remedial law intended to aid in the ascertainment of the truth in controverted ques- 
tions as to the genuineness of handwriting, and is to be construed as permitting the 
spuriousness of a writing to be established by the same means of comparisons 
authorized to show that it is genuine.’’ 

People v. Smith, 318 Til. 114, 149 N. E. 3 (1925). ‘‘In 1915 the Legislature 
passed an act (Smith’s Stat. 1923, p. 1011) of which section 1 reads: ‘That in 
all courts of this state it shall be lawful to prove handwriting by comparison made 
by the witness or jury with writings properly in the files or records of the case, 
admitted in evidence or treated as genuine or admitted to be genuine, by the party 
against whom the evidence is offered, or proved to be genuine to the satisfaction 
of the court.’ Section 2 provides that, before a standard of writing shall be 
admitted in evidence for comparison reasonable notice shall be given. Section 3 
provides that reasonable opportunity to examine the proposed standards shall be 
given the opposite party, his attorney, and witnesses, and the court may impound 
the writing with the clerk of the court for that purpose. . . . If given the 
construction contended for by defendant, it would nullify the statute. The inten- 
tion of the statute was to permit in evidence, as standards of comparison, writings 
admitted or proved to be genuine, which had not heretofore been admissible in 
evidence.’’ 


Indiana. 

Kahn vy. State, 182 Ind. 1, 105 N. E. 385 (1914). ‘‘The comparison by experts 
must be confined to papers in the case, which the party is estopped to deny, and 
such others as are admitted to be genuine by the party against whom they 
are offered.’’ 

Statute of 1913, Chap. 312, Sec. 545, March 15, 1913. ‘‘. . . where the 
genuineness of the handwriting of any person may be involved, any admitted or 
proved handwriting of such person shall be competent evidence as a basis for 


comparison aan 
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Iowa. 

In re Clusmore’s Estate, 166 Iowa 217, 147 N. W. 297 (1914). Code 1897, 
Sec. 4620. Comp. Code, Sec. 7327. 

“for it may be proven by the testimony of experts by comparison, or by 
comparison by the jury, with writing proved to be genuine.’’ 

McColl y. Jordan, 200 Iowa 961, 205 N. W. 838 (1925). ‘Section 11278, 
Code 1924, provides: ‘Evidence respecting handwriting may be given by experts, 
by comparison, or by comparison by the jury, with writings of the same person 
which are found to be genuine.’ The jury under this statute may make com- 
parison.’’ 


Kansas. 

Macomber vy. Scott, 10 Kan. 335 (1872). ‘‘Our juries are selected from 
educated and intelligent citizens, and the rule adapted in England or elsewhere 
for juries that could not read writing has no application in Kansas.’’? [Comparison 
by experts and by jury of admitted signatures with disputed signature. ] 

State v. Stegman, 62 Kan. 476, 63 Pac. 746 (1901). ‘‘The rule is that writings 
which are used as a basis for comparison of handwritings must either be admitted 
to be genuine by the parties seeking to use them, or at least clearly proved to 
be genuine.’’ 


Kentucky. 

Mattingly v. Commonwealth, 298 8. W. 950 (1927). Section 1649, Kentucky 
Statutes, provides: 

‘*In any action, prosecution or proceeding, civil or criminal, which is now 
pending, or may be commenced hereafter, upon a dispute as to the genuineness of 
the handwriting of a person, other handwritings of such person, though not in the 
ease for any other purpose, may be introduced for the purpose of comparison by 
witnesses with the writing in dispute; and such writings, and the testimony of 
witnesses respecting them, may be submitted to the court or jury as evidence 
concerning the genuineness of the writing in dispute: Provided, that— 

‘*]. The genuineness of such writings shall be proved, to the satisfaction 
of the judge, by other than opinion evidence. 

‘*9. It must be proved, to the satisfaction of the judge, that they were written 
before any controversy arose as to the genuineness of the writing in dispute, 
and that no fraud was practiced in their selection. 

‘¢3. A party proposing to introduce such writings must give reasonable notice 
of his intention to the opposite party, or his attorney, with reasonable opportunity 
to examine them before the commencement of the trial. 

«4. The judge may limit the number of such writings. 

*«5. An error of the judge shall be subject to revision and correction in the 
same manner as if the error had been committed by the court.’’ 


Louisiana. 

Louisiana Statute, Act 166 of 1918. ‘‘. . . that comparison of a disputed 
writing with any writing proved to the satisfaction of the judge to be genuine 
shall be permitted to be made by witnesses in criminal cases, and such writings and 
the evidence of witnesses respecting the same, may be submitted to the court and 
jury as evidence of the genuineness, or otherwise, of the writing in dispute 
this repeal shall not be construed as affecting the code of practice relative to similar 


proof in civil cases.’’ 
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Maine. 

Woodman v. Dana, 52 Me. 9 (1860). ‘‘For this purpose specimens of 
handwriting not otherwise pertinent to the issue, but admitted or proved to be 
genuine, may be introduced before the court and jury as a standard for examination 
and comparison by which to test the genuineness of the writing in controversy,.’’ 
[Court established rule. ] 


Maryland. 

Hensel v. Smith, 152 Md. 380, 136 Atl. 900 (1927). ‘*Comparison of a 
disputed writing with any writing proved to the satisfaction of the court to be 
genuine shall be permitted to be made by wiinesses, and such writings and the 
evidence of witnesses respecting the same may be submitted to the court and jury, 
or the court, as the case may be, as evidence of the genuineness or otherwise of 
the writing in dispute.—Section 7 of article 35 of Bagby’s Annotated Code.’’ 
Massachusetts. 

Homer v. Wallis, 11 Mass. 309 (1814). ‘‘Indeed we have no doubt, that a 
comparison by the jury, of the contested signature with other writings proved 
to be genuine, is, by the common law of this commonwealth, proper evidence. It 
may frequently be unsatisfactory, but sometimes it may be decisive.’’ |By the 
Supreme Court in 1814.] 

Moody v. Rowell, 34 Mass. (17 Pick.) 490, 28 Am. Dec. 317 (1835). ‘‘We 
consider the question entirely settled in Homer v. Wallis, 11 Mass. 309; ‘Compari- 
son of the contested signature of a party to a written contract with other ‘writings 
proved to be genuine is, by the common law of this commonwealth, proper evidence.’ 
This point has been settled by a long course of practice and judicial decision, and 
we are not at liberty to depart from it.’’ : 

Commonwealth v. O’Brien, 254 Mass. 86, 149 N. E. 600 (1925): ‘*. . . that 
the defendant had written him a letter, to the admission of which as a standard of 
comparison the defendant excepted. It was admitted rightly in the first instance 
by the presiding judge as the genuine handwriting of the defendant, and it could 
be used by the handwriting expert called by the commonwealth as a standard, the 
whole question being finally left to the jury under full instructions to which no 
exceptions were taken.’’ 


Michigan. 
May 18, 1915. The Judicature Act of 1915, Chap. XVII, Sec. 51. ‘*. . . it shall 
be competent to introduce in evidence for the purpose of comparison, any specimen 
of the handwriting . . . admitted or proved to the satisfaction of the 
court to be genuine . . .”’ ‘*. . . If such paper is one not admissible for some 
other purpose or connected with the case, it shall not be admissible . . . unless 
it was made before the controversy arose. te 


Minnesota. 

Cochran v. Stein, 118 Minn. 323, 136 N. W. 1037 (1912). ‘While the precise 
point has never been decided in this state, our decisions, we think, clearly fore- 
shadow the rule which should be adopted. . . . This comparison . . . with 
proved specimens which are present . . . we think that both reason and the 
weight of authority sustain the rule above announced.’’ [Proved specimens better 
basis of opinion than recollection. |] 

State v. Lucken, 129 Minn. 402, 152 N. W. 769 (1915). ‘‘But the fact remains 
that the proof of the genuineness of the test writing must be clear and convincing 
to the trial court.’’ [If properly proved standard writing admitted.] 
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Mississippi. 

Harrison v. Eagle Lumber & Supply Co., 119 So. 203 (1928). ‘We conclude 
that writings shown to be genuine are admissible in evidence for the purpose of 
comparison with a disputed writing, either by witnesses on the stand or by the 
jury, without the intervention of witnesses.’’ [The question as to the admissibility 
ao standards finally definitely decided by the Supreme Court, December, 
1928. 


Missouri. 

Schroeder v. Seittz, 68 Mo. App. 233 (1896). ‘‘It is unquestionably the 
law upon an issue as to handwriting that expert witnesses may compare the writing 
in dispute with any writing proved to the satisfaction of the judge to be genuine 
writing of the party. . . .”’ 

Opinion based on Missouri Revised Statutes, 1919, Sec. 5348. Allowing 
comparison [statute same as English Statute]. 


Montana. 

Baxter v. Hamilton, 20 Mont. 327, 51 Pac. 265 (1897). ‘‘Objection was 
made to the use of certain signatures clearly proven to be the genuine signatures 
of William Hamilton, for the purpose of comparison with the writing on the 
request for change of beneficiaries. Sections 3234 and 3235, Code of Civil 
Procedure, permitted the introduction of such evidence.’’ 


In re Miller’s Estate, 71 Mont. 330, 229 Pac. 851 (1924). ** Evidence 
respecting the handwriting may also be given by comparison, made by the witness 
or jury, with writings admitted or treated as genuine by the party against whom 
the evidence is offered, or proved to be genuine to the satisfaction of the judge. 
Section 10592, Revised Codes of 1921.’’ 


Nebraska. ; 

Huff v. Nims, 11 Nebr. 363, 9 N. W. 548 (1881). Under Sec. 344 of the Code, 
evidence respecting handwriting may be given by comparison made by experts or 
the jury with the writings of the same person which are proved to be genuine. 
Standards also admitted under Revised Statute 1922, Sec. 8854. 


New Hampshire. 

State v. Hastings, 53 N. H. 452 (1873). ‘‘Under this rule, when any writing 
is proved to be genuine to the satisfaction of the presiding judge [standard of 
comparison], it shall be admitted; and comparisons may be made between that 
and the writing in dispute.’’ [Definite rule made in this case by Supreme Court 
because preceding cases were in conflict. This was in 1873.] 

Experts may make a comparison between the writing admitted or proved to be 
genuine. A jury may compare a disputed signature with others admitted or found 
by them to be genuine (1877). Reversing Myers v. Toscan, 3 N. H. 47. [Note 
‘fby them’’.] 

University of Illinois v. Spalding, 71 N. H. 163, 51 Atl. 731, 62 L. R. A. 817 
(1901). ‘‘The true rule is that when a writing in issue is claimed on the one 
hand end denied on the other to be the writing of a particular person any other 
writing may be admitted in evidence for the mere purpose of comparison with 
the writing in dispute.’’ 


New Jersey. 
Standards admitted under Statute 1910, Sec. 20. 
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New Mexico. 

Standards admitted under Statute 1917, Chap. 64. 

Martin v. New York Life Ins. Co., 234 Pac. 673 (1923). ‘‘Even where a 
paper has been properly admitted in evidence, indorsements on the document 
are inadmissible, if objected to. See Encyc. of Evidence on ‘Objections,’ Vol. 9, 
p- 118, and Wallach v. Kind (City Ct.), 16 N. Y. S. 204, cited.’’ 


New York. 

People v. Molineux, 168 N. Y. 264, 327, 328, 61 N. E. 286 (1901). ‘‘The 
statutes of 1880 and 1888 provide that the comparison of a disputed writing may 
be made with any writing proved to the satisfaction of the court to be genuine.’’ 

[Same as English statute except ‘‘court’’ is used instead of ‘‘judge’’.] 

‘‘The Act of 1888 does not repeal or supersede the Act of 1880, but enlarges 
the operation of the latter . . . In ofher words, it authorizes evidence which 
would establish forgery of the disputed writing by a third person.’’ 


North Carolina. 

Con. St. 1919, See. 1784. The General Assembly of North Carolina do enact: 
Section 1. That in all trials in this State, when it may otherwise be competent and 
relevant to compare handwritings, a comparison of a disputed writing with any 
writing proved to the satisfaction of the court. 


North Dakota. 

State v. Gummer, 31 N. D. 445, 200 N. W. 20 (1924). ‘It seems to us that 
the question of genuineness of the proposed standards is a preliminary question to 
be determined by the trial court . . . And, if such evidence is offered, and the trial 
court is thoroughly satisfied, is morally certain that the proffered writings are 
genuine and that it is proper so to do, they may be received for purposes of com- 
parison.’’ [Rule made by court changing old practice. ] 


Ohio. 

Hicks v. Person, 19 O. Rep. 426 (1850). Experts in handwriting who have 
never seen a party’s handwriting may testify by comparison of the paper in ques- 
tion with papers proved by direct evidence to be genuine. 

Calkins v. The State, 14 Ohio State 222 (1863). ‘‘A further answer may be 
given in Ohio. Our juries are usually composed of educated and intelligent citizens; 
and however it may have been or now is in England, few men are selected by us 
as jurors, who are not capable of reading and writing, and it seldom happens that 
there are not men among them able to form intelligent opinions by comparison of 
handwriting.’’ 

‘‘The testimony of experts as to the handwriting of a disputed paper by 
comparing it with other papers proved by direct evidence on the trial to have 
been written by the person claimed to be the writer of the disputed paper, although 
such experts have no previous knowledge of the handwriting of the party, is 
admissible.’’ 

Bragg v. Colwell, 19 Ohio State 407 (1869). ‘‘The standard of comparison 
when not a paper already in the case or admitted to be genuine, must be proved by 
persons who testify directly and positively to its having been written by the 
party.’’ [Irrelevant writings definitely admitted as standards by the Supreme 


Court in 1869.] 
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Ohio—continued. 

Bell v. Brewster, 44 Ohio State 690, 10 N. E. 679 (1887). ‘‘Handwriting as of 
letters and receipts may be introduced in order to compare them with admitted or 
clearly proven standards in proof of identity of a person, for resemblance in two 
writings tends to show both were by the same person and experts may make the 
comparison and give opinions.’’ 


Oregon. 
Standards admitted under Oregon Laws 1920, Sec. 727, par. 9. 


Pennsylvania. 

First Statute 1895, revised and approved 1913. Section 1. Be it enacted by 
the Senate and House of Representatives of the Commonwealth of Pennsylvania in 
General Assembly met and it is hereby enacted by the authority of the same that 
where there is a question as to any writing the opinions of the following persons 
shall be deemed to be relevant, (a) The opinions of any person acquainted with 
the handwriting of the supposed writer, (b) The opinion of those who have had 
special experience with or who have pursued special studies relating to documents, 
handwriting and alterations thereof who are herein called experts. 


Rhode Island. 
Standards admitted under General Laws, 1909, Chap. 292, See. 47. 


South Carolina. 

Benedict v. Matthews, 18 S. C. 506 (1882). Practice not clear. 

State v. Ezekiel, 33 8. C. 115, 11 S. E. 635 (1890). ‘‘The rule established 
in these cases was that while comparison of handwriting is inadmissible as an 
original means of ascertaining the genuineness of a signature or other writing, 
yet it may be admitted in this State in aid of doubtful proof. . . -. The 
papers, however, by which the comparison is to be made must be either admitted, 
acknowledged, or otherwise proved to be in the handwriting of the accused.’’ 


South Dakota. 

Mississippi Lumber Co. v. Kelly, 19 S. D. 577, 104 N. W. 265 (1905). ‘‘That 
a writing admitted or proved to contain the genuine writing or signature of the 
party may be admitted for the purpose of being used as a standard of comparison 
although not admissible for any other purpose in the case.’’ 

Corsica St. Bank v. Heezen, 222 N. W. 671 (1928). ‘‘It would doubtless be 
within the discretion of the trial court to limit the number of standard signatures 
admitted for comparison, but in the instant case the genuineness of the signature 
to Exhibit 3 was so directly in issue that a special interrogatory was submitted to 
the jury on that question, and the answer was returned that the signature was not 
the signature of the appellant. The only standard signature in the case for 
comparison was that upon the note in suit. 

Under the circumstances of this case we think it was error to refuse to admit 
for purposes of comparison of signature Exhibits 4, 5 and L, and upon that point 
alone a new trial might well be granted and probably should be granted.’’ 


‘*Tt is the law in this state that where the genuineness of a signature is in con- 
troversy, other signatures admitted or proved to be genuine are admissible in 
evidence for use by the jury as a standard of comparison, even though such ‘standard 
signatures’ are not otherwise connected with the case and not admissible for other 


purposes. ’’ 
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Tennessee. : 

Act of 1889, Tenn., Chap. 22. ‘‘That hereafter in all the Courts of this State, 
comparison of disputed writings or signatures, proved to the satisfaction of the 
Judge to be genuine, shall be permitted to be made by expert witness; and such 
writings or signatures, and the evidence of expert witnesses respecting the same, 
shall be submitted to the Court or Jury as evidence of the genuineness or otherwise 
of the writing or signature in dispute.’’ [This is the English statute of 1854 
including the word ‘‘Judge’’, not changed to ‘‘Court’’ as in New York Statute.] 


Powers v. McKenzie, 90 Tenn. 179, 16 8. W. 559 (1890). 


Texas. 
Standards admitted in criminal cases under Rev. Code Cr. Pro. 1911, See. 814. 


In civil or criminal cases lay witnesses having a knowledge of .a, handwriting 
ean bring genuine writings, upon which their opinions were in whole or in part 
based, which may be offered in evidence as standards. 1 Greenleaf Ev., Sec. 581, 
See Eborn v. Zempelman, 47 Tex. 503, 518 (1877). os 

Campbell v. Campbell (Tex. Civ. App.), 215 S. W. 134 (1919). ‘‘ Whatever 
may be the rule in other jurisdictions, it is the rule in this state that extrinsic 
documents, not filed in the case or relevant to any issue, are inadmissible as 
standards of comparison.’’ 

Tarwater v. Donley County State Bank (Tex. Civ. App.), 277 S. W. 176 
(1925). ‘‘ While one of the bank officials identified the signatures of the instruments 
offered for the purpose of comparison, and may have been qualified to give his 
opinion, the fact that the instruments were foreign to any issue in the case would, 
under the rule just quoted, exclude them as evidence.’’ 

Romero v. State, Court of Crim. Appeals, 2 S. W. (2d) 462 (1928). ‘‘The 
check was introduced in evidence for the purpose of comparison of the appellant’s 
handwriting in the signature on the endorsement with that which appeared on 
the alleged forged check. . . . The rule of evidence which under such cireum- 
stances, sanctions the receipt in evidence of the endorsement and the genuine 
check, is supported by many court decisions and text writers.’’ 


Utah. 

Smith v. Hanson, 34 Utah 171, 96 Pac. 1087 (1908). ‘‘We quite agree . . . 
and to an adoption of the rule admitting irrelevant papers as a standard of com- 
parison . . . much is left to the sound discretion of the trial court.’’ 


Vermont. 

Adams v. Field, 21 Vt. 256 (1849). ‘‘Competent to use any signature shown 
to be his though not previously filed in the cause as a standard.’ 

State v. Ward, 39 Vt. 225 (1867). ‘‘It has been found in many eases that 
the interests of truth require the introduction and use of such testimony, and when 
guarded by proper rules, it is as free from objection as any other human testi- 
mony . . . It was admissible to allow them to compare the contested papers 
with the genuine [Irrelevant writings offered and proved as standards] and give 
their opinion whether they were written by the same hand.’’ [Rule admitting 
irrelevant writings as standards made definite by Supreme Court in 1867.] 


Virginia. 

Hanriot et al. v. Sherwood et al., 82 Va. 1, 16-17 (1884). Comparison per- 
mitted. 

Keister’s Ex’rs v. Philips, 124 Va. 585, 98 S. E. 674 (1919). ‘*‘We have 
no doubt whatever that the genuine specimens of handwriting or the signature 
of the person whose handwriting is involved in the issue to be determined may be 
introduced, subject to proper control by the judge.”’ 
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Washington. 

Moore v. Palmer, 14 Wash. 134, 44 Pac. 142 (1896). ‘‘The appellant insists 
that . . . no writing can be used as a standard of comparison in the case 
unless it has been previously admitted for some other purpose . . . policy and 
necessity have led to the modification of this rule. . . .’’? Judgement affirmed. 


West Virginia. 

Statute 1907, Code 1914, See. 4877 cThat in any civil suit or proceeding at 
law or in equity and in any ‘criminal ether or proceeding in writing proved to the 
satisfaction of the judge to be genuine may be used with or without the testimony 
of witnesses for the purpose of making a comparison with the disputed writing as 
evidence of the genuineness or otherwise of such disputed writing.’’ 

Poole v. Beller, 104 W. Va. 547, 140 8. E. 534 (1927). ‘‘Under plaintiff’s 
evidence two questions arise: (1) Were the letters and postal card admissible 
for comparison? And (2) was her evidence that she was acquainted with the 
handwriting of Mrs. Blake, and her proffered evidence that the signature to the 
note was that of Mrs. S. M. Blake, admissible? . . . Under section 2la, ec. 150, 
Code, any writing, proved to the satisfaction of the judge to be genuine, may he 
used, with or without the testimony of witnesses, for the purpose of making a 
comparison with a disputed writing, as evidence of the genuineness or otherwise 
of such disputed writing.’’ 


Wisconsin. 
Standards admitted under Statute of 1919, Sec. 4189a. 


United States, 

H. R. 20, 102. An Act enacted by the Senate and the House Representatives, 
session of 1913; Approved by the President February 26, 1913. 

‘*Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That in any proceeding before a court or 
judicial officer of the United States, where the genuineness of the handwriting 
of any person may be involved, any admitted or proved handwriting of such 
person shall be competent evidence as a basis for comparison by witnesses, or by 
the jury, court, or officer conducting such proceeding, to prove or disprove such 
genuineness.’ 

Easterday v. U. S., 292 Fed. 664 (1923). ‘‘In any proceeding before a court 
or judicial officer of the United States where the genuineness of the handwriting 
of any person may be involved, any admitted or proved handwriting of such 
person shall be competent evidence as a basis for comparison by witnesses, or by 
the jury, court, or officer conducting such proceeding, to prove or disprove such 
genuineness. Section 1471, U. S. Comp. Stat.’’ 


Canada. 

Reid vy. Warner, 17 L. C. Rep. 485 (1867). ‘‘Abstractly reasoning upon this 
kind of proof it seems plain that a more correct judgment as to the identity of 
handwriting would be formed by a witness by a critical and minute comparison 
with a fair and genuine specimen of the party’ s handwriting, than by a comparison 
of seen signatures with the faint impression produced by having seen the party 
write, and even then, perhaps, under circumstances which did not awaken his 
attention.’’ 

English Statute. ‘‘Comparison of a disputed writing with any writing proved 
to the satisfaction of the judge to be genuine shall be permitted to be made by 
witnesses; and such writings, and the evidence of witnesses respecting the same, 
may be submitted to the court and jury as evidence of the genuineness, or otherwise, 
of the w riting in dispute.’’? English Common Law Procedure Act of 1854, Stat. 17 
and 18 Vict., chap. 125, par. 27 (1854). 
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Wigmore on Evidence. ' 

‘*The argument of Mr. Justice Coleridge that ‘the English law has no provision 
for regulating the manner of conducting the inquiry’ illustrates that perverse dis- 
position of the Anglo-American judge—the despair of the jurist—to tie his own hands 
in the administration of justice—to deny himself, by a submission to self-created 
bonds, that power of helping the good and preventing the bad which an untechnical 
common sense would never hesitate to exercise. The enlightened procedure on this 
subject is that which had subsequently to be introduced in England by the statute 
of 1854, that which the Court of Massachusetts had already adopted from the 
beginning and that which now prevails by statute in many of our jurisdictions 
‘ .’? Wigmore on Evidence, Vol. IV, Sec. 2000 (1923). 


1-2 PENCIL WRITING AS STANDARD. 


Pennsylvania. 
Groff v. Groff, 209 Pa. 603, 59 Atl. 605 (1904), aff. 21, Lance. Rev. 137. 
ee’). . there is no rule of evidence that we are aware of, which prohibits the 


use for comparison of a genuine lead-pencil signature.’’ 


1-3 PHOTOGRAPHS OF WRITING AS STANDARDS OR BASIS OF 
PROSECUTION. 10-6 
Illinois. 
Stitzel v. Miller, 250 Ill. 72, 95 N. E. 53 (1911). Photograph of forged 
signature admitted as sample or standard of forgery. 


Towa. : 

Butman vy. Christy, 197 Iowa 661, 198 N. W. 314 (1924). ‘‘ There was no error 
in receiving the copy [photograph of lost original] or permitting its use as a 
standard.’? 


Wisconsin. 

Fenelon v..State, 217 N. W.. 711 (1927)... .. °° Ime the@instant care, 
however, the will in question, containing the disputed signature of the deceased, 
could not be produced upon the trial. . . . The comparisons therefore were 
made between photographic copies made by John F. Tyrrell and the conceded 
genuine handwriting of the deceased. . . . Assuming that these photographic 
reproductions were legally admissible in evidence, and that comparisons between 
them and conceded specimens of handwriting of the deceased could be made and 
testified to before the jury, the question of the genuineness or falsity of the writing 
upon the disputed document constituted an issue within the province of the jury 
to decide. . . . Fenelon was convicted as an accessory to the crime of forgery. 
Judgment is affirmed.’’ 


1-4 CARBON COPIES, TRACINGS AND LETTER-PRESS COPIES 
AS STANDARDS. 
Illinois. 

King v. Worthington, 73 Ill. 161 (1874), at pp. 162-163. ‘*The court .. . 
received in evidence a letter-press copy of an abstract of title to property, taken 
from an abstract made before the destruction of the record. . . . It is not pre- 
tended . . . that it would have have been admissible but for the statute . . 
The 24th section being the only authority for the admissibility of abstracts of title 
in evidence, and its language embracing abstracts only, we are unable to discover 
any reason for holding that a copy of an abstract is also admissible. . . . A letter- 
press copy is not an original. It in nowise differs from any other accurate copy than 
in the mode in which it is made. . .’’ 
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Massachusetts. 

Commonwealth v. Eastman, 55 Mass. 189 (1848). ‘‘The copies of letters in the 
‘letter book of the defendants were not admissible as competent standards. Impres- 
sions of writings produced by means of a press or duplicate copies made by a 
machine are not admissible.’’ 


Minnesota. 
Anderson v. Johnson, 74 Minn. 171, 77 N. W. 26 (1898). Where a writing 
is executed in duplicate or multiplicate, each copy is primary evidence. 


Pennsylvania. 

Cohen v. Teller, 92 Pa. 128, 8 W. N. C. 371 (1880). Letter-press copies of 
letters are not competent to establish a standard of comparison of handwriting. Not 
primary evidence against writer, Abbott’s Civil Trial Brief, 443; Marsh v. Hand 
35 Md. 123 (1871); King v. Worthington, 73 Ill. 161 (1874); Watkins v. Pain, 
57 Ga. 50 (1876). Abbott’s Brief on Facts, 542. 

Cole v. Elwood Power Co., 216 Pa. 283 (1907). Where an exact carbon copy 
of an original paper is made on a typewriter at the same time as the original, signed 
by the same persons, executed in the same manner, and in every respect is an exact 
duplicate, one being delivered and the other preserved, both may be considered origi- 
nals and the one preserved may be offered in evidence without notice, to produce the 
one delivered. 


Texas. 
Wade vy. Galveston Ry. Co. (Tex. Civ. App.), 110 S. W. 84, 88 (1908). Carbon 
copy not a copy but an original. 


United States. 

Penix vy. Sloan, 3 F.(2d) 258 (1925). [Use of tracing of absent signature 
as standard.] ‘‘Upon the plaintiffs offering in evidence the card containing tlie 
traced signature of Sayles as made by the witness Saucier, the defendant objected 
thereto. We are of opinion that the court did not err in overruling that objection. 
The tracing was evidence similar to 2 photograph of the signature. It not appearing 
that the original of the instrument bearing that signature was ever in the possession 
of the plaintiffs, and such original not being produced in the trial, and the genuine- 
ness of the signature being in issue, it was permissible for the plaintiffs to prove 
the appearance of that signature by secondary evidence, and in that way to furnish 
a basis for a comparison of the facsimile of the signature with proved or admitted 
genuine signatures of the person whose name was signed to the instrument 
in question,’’ 


1-5 ANCIENT WRITING AS STANDARD. 19-3 


1-6 VOLUNTEERED WRITINGS AS STANDARDS. 
Alabama. 

King v. State, 62 So. 374, 8 Ala. App. 239 (1913). A witness cannot, on direct 
examination, write his name in the presence of the court and jury, in order that 
there may be a comparison between such signature and the alleged forgery in 
issue, though sometimes a witness who has denied an alleged signature may be 
compelled on cross-examination to write his name for purposes of comparison. 
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Illinois. 
People v. Meyer, 289 Ill. 184, 124 N. E. 447 (1919). ‘‘The entries being made 
by the defendant ‘they come under that class. of evidence known as self-serving 
declarations, and they were properly excluded. 


Maine. 
Chandler v. Le Barron, 45 Me. 534, 536 (1858). Volunteer writings inadmissible 
on behalf of the party making them. 


Massachusetts. 

King v. Donahue, 110 Mass. 155 (1872). ‘‘. . . a signature made for the 
occasion, post litem pnorces and for use at the trial, ought not to be taken as a 
standard of genuineness.’ 


Michigan. 
Weidman v. Symes, 116 Mich. 619, 74 N. W. 1008 (1898). Volunteered writing 
excluded. 


Minnesota. ; 

State v..Lucken, 129 Minn. 402, 152 N. W. 769 (1915). Where defendant 
offers samples of his ordinary handwriting sclely as standards of comparison, the 
genuineness of such samples must be clearly established. Haxclusion of samples of 
his handwriting offered by defendant for comparison held not error where one was 
made after defendant’s arrest and the evidence on the genuineness of all was 
unsatisfactory. 


New York. 

People v. Molineux, 168 N. Y. 264, 326 (1901). ‘‘Writings created post litem 
motam are inadmissible in favor of the party creating them.’’ 

People v. DeKroyft, 49 Hun (N. Y.) 71. ‘‘The rule does not permit a party, 
the genuineness of whose signature is in dispute, to write his name in the presence 
of the court and jury and then give it in evidence in his own behalf.’ 


Texas. 

McGalsson v. State, 37 Tex. Cr. R. 620, 40 S. W. 503 (1897). Volunteered writ- 
ing not admissible. Same ruling in: Wade v. Galveston H. & S. A. Ry. Co., 110 
8S. W. 84; Tex. Ct. of Civ. App. (1908). Cannot write to prove he did not write a 
denied writing. 


1-7 REQUESTED OR COMPELLED WRITINGS AS STANDARDS. 


Alabama. © 
King v. State, 62 So. 374, 8 Ala. App. 239 (1913). ‘“Sometimes a witness who 
has denied an. aie eed signature my. be compelled on cross- examination to write his 


name for purposes of comparison. 


Arkansas. 

Walker v. State, 171 Ark. 375, 284 S. W. 36 (1926). ‘‘Appellant testified - 
as a witness in his own behalf and, at the request of the prosecuting attorney, 
wrote , , . and these signatures were submitted to the jury.’’ No error. 
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California. 

People v. Klopfer, 61 Cal. App. 291, 214 Pac. 878 (1923). ‘‘Appellant also 
urges misconduct of the court as a reason why a new trial should be granted. He 
specifies that during the cross-examination of defendant as a witness, when, for 
the purpose of using the handwriting of defendant as an exemplar, he was requested 
to write the name of Frank O. Helmig, the court said to defendant: ‘Now write 
it again and write it faster’ . ... If there was any doubt in the mind of the 
judge as to any attempt on the part of the witness to disguise his handwriting, it 
was the duty of the court to see that his natural and genuine handwriting was 
submitted to the jury.’’ 


Colorado. 

Bradford v. People, 22 Colo. 157, 159, 43 Pace. 1013 (1896). ‘‘ Where a wit- 
ness has denied writing a document, which is alleged to be a forgery, or has denied 
his signature thereto, he may be called upon to write in open court on cross-examina- 
tion, in order that the jury may compare such writing with the writing controverted.’’ 


Connecticut. 

Smith v. King, 62 Conn. 521-522 (1893). ‘The authority of a court under 
proper circumstances to direct a person denying in testimony his signature to a 
document, to write his name in open court in order that the jury may compare such 
writing with the disputed signature, is a somewhat controverted question, looking 
at cases in other jurisdictions, and the question has never been expressly decided in 
our jurisdiction. We are inclined to think that it be the better opinion, supported 
by the weight of authority, that the court does possess such power, and that its 
exercise is best committed to the sound discretion of the trial court, to be asserted 
or withheld as the circumstances may seem to such court to warrant.’? 


¢ 


Illinois. 

Rogers v. Tyley, 144 Ill. 652, 32 N. E. 393 (1892). ‘‘He was asked on cross- 
examination to reproduce the letter in his handwriting by sentences, which he did.’’ 
Admissible. 


Iowa. 

State v. Smith, 192 Iowa 218, 193 N. W. 181 (1920). ‘‘Counsel for defendant 
asked the latter to take a piece of paper and a pencil and do some writing in the 
presence of the court. . . . As the jury had the genuine writings of defendant, 
refusal to let him furnish another sample was, at most, a refusal to receive what 
was already adduced. If he proposed to furnish a spurious sample, it was not error 
to stop his doing so. If he proposed to submit a true sample, the jury already 
had such.’’ [Not required to write.] 

State v. McHenry, 223 N. W. 535 (1929). ‘‘On cross-examination of the 
defendant, she was requested by the state to take a sheet of paper and a pen and 
write certain names thereon and to copy down certain dictation made by the ques- 
tioner . . . for the purpose of getting a specimen of her handwriting to com- 
pare with writing previously introduced in evidence, this line of inquiry was pursued, 
We think it was a proper proceeding.’’ 


Maine. 
Chandler y. Le Barron, 45 Maine 535 (1858)., On request the witness wrote 
his name for the purpose of comparison. Admitted. Volunteered writing not 


admissible. 
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Massachusetts. 

King v. Donahue, 110 Mass. 155 (1872). Volunteered writing excluded. ‘‘. . . 
but where a witness has denied his signature to a document, he may be called upon 
in cross-examination to write his name in open court.’’ [For comparison.] 


Minnesota. 

State v. Barnard, Supreme Court of Minnesota, 223 N. W. 452 (1929). ‘‘On 
cross-examination the county attorney asked him to write certain words and names 
on a piece of paper . . . it was not improper for the county attorney on cross- 
examination, to ask him to then make samples of his writing and use the same 
as evidence.’’ 


Nebraska. 

Huff v. Nims, 11 Nebr. 363, 9 N. W. 548 (1881). Witness testified that he 
wrote certain words in a note. On cross-examination he was required to write the 
same words. Held competent evidence and proper cross-examination. 

‘*And the jury were competent to make the comparison between the writing in 
the note and that made in their presence, either with or without the aid of experts.’’ 


New Mexico. 

State v. Renner, 279 Pac. 66 (1929). ‘‘Under the facts disclosed by this 
record, it appearing that the defendant voluntarily signed his name and the name 
of ‘Ted Schults’, the court correctly admitted the signatures in evidence, and we 
find no error in its ruling.’’ 


New York. 

People v. DeKroyft, 49 Hun 71, 71 N. Y. Supp. 692 (1888). ‘‘While Mrs. 
Vogt was being cross-examined by the District Attorney, one of the jurors, with 
the consent of the court, asked her to write her own and her husband’s name, on 
a slip of paper, which she did. The defendant’s counsel objected to the signatures 
being put in evidence. . . . We think the court below committed no error in 
allowing the signatures to be introduced in evidence under the circumstances of 
this case.’’ 

People v. Molineux, 168 N. Y. 264, 61 N. E. 286 (1901). ‘‘We are of the 
opinion that it was not error to receive them [request writings] in evidence.’’ 

Georgio v. Batterman, 134 N. Y. App. Div. 139, 118 N. Y. Supp. 828 (1909). 
‘*He testified on the trial that he did not sign the said alleged confession, but his 
signatures to the complaint herein, to the bail bond before the magistrate, and 
made twice during the trial herein at the request of counsel, show positively that 
he did. If the jury found otherwise, the verdict would have been set aside Ae 


North Dakota. 
State v. Gordon, 155 N. W. 59 (1915). ‘‘TI will ask you to sign your name, 
F. L, Gordon, on that slip of paper. (Witness complies).’’ Admitted. 


Ohio. 

Sullivan vy. Starkey, 14 O. C. C. (N. S.) 281 (1911), 22 O. C. D. 485. Witness 
having denied writing a letter, may on cross-examination be required to write speci- 
mens of his handwriting for the purpose of comparison. 

Sullivan vy. Starkey, 32 Ohio Cir. Ct. 485 (1913). Cannot be compelled to 
write on direct examination. 
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Oregon. 

State v. Scott, 63 Oregon 44, 128 Pac. 441 (1913). Under Oregon L. O. L,, 
No. 788, writing voluntarily made by defendant in sheriff’s office admissible as 
standard. 


Pennsylvania. 

Commonwealth v. Craig, 19 Super. Ct. 81 (1902). ‘‘ Where the question relates 
to the signature of the witness, he may be required on cross-examination to write his 
name in order that it may be compared with the disputed writing.’’ 

Groff v. Groff, 209 Pa. 603, 59 Atl. 605 (1904). ‘Where the subscribed wit- 
ness to a bond in suit has, on the trial, identified the signature of the obligor by the 
fact that his name was signed as a witness, he may be called on cross-examination 
to write his name for comparison with the attesting signature.’’ 


Texas. 

Kennison v. State, 97 Tex. Civ. App. 154, 260 S. W. 174 (1924). ‘‘. . . the 
county attorney caused him to be brought to the county attorney’s office and there 
had appellant write . . . He was not warned . . . Believing the learned trial judge 
to have been led into error, we conclude the judgment must be reversed and the cause 
remanded. ’’ 

' Rouse v. State, 98 Tex. Cr. R. 586, 267 S. W. 275 (1924). ‘‘When arrested for 
his connection with the car, apparently, appellant wrote his name and other names 
upon the back of a check, and these samples of proven handwriting were used upon 
this trial for purposes of comparison with the handwriting of the alleged forged 
order. It was in testimony that the handwriting was the same.’’ Affirmed. 

Johnson y. State, 102 8. W. 1133 (1907). Request writing as standards 
admitted. 

Bell v. State, 99 Tex. Cr. App. 61, 268 S. W. 168 (1925). ‘‘The objection that 
using for comparison the signature of appellant made by him in the grand jury 
room was compelling him to give evidence against himself is untenable. . . . We 
cannot sustain the contention that mere proof of appellant’s signature, executed 
in the grand jury room, violates the statute which inhibits divulging the secrets of 
that body. Article 316, P. C.’’ 


Vermont. 

Sanderson v. Osgood, 52 Vt. 309 (1880). On cross-examination, witness may be 
called upon to write. Such specimens may be compared with disputed writing by 
jury and experts. 


Virginia. 
Sprouse v. Connor, 81 Va. 374 (1886). [Witness asked to write] ‘‘. . . 
there was no error in receiving-the evidence on this subject.’’ 


West Virginia. 

State v. Henderson, 29 W. Va. 147, 1 S. E. 225 (1886). Henderson being tried 
for forgery. Witnesses acquainted with the signature of the person whose name is 
signed may write the letters of his name as they think he writes them. 


Wisconsin. 

Lappey v. State, 170 Wis. 356, 174 N. W. 913 (1919). ‘*. . . he [the defend- 
ant] was directed by the commissioner to make copies of the [forged] receipt. These 
were offered in evidence and used as the genuine handwriting of the defendant . . . 
and were submitted to the expert on handwriting. We discover no error in receiving 
and using these copies [nor in receiving] the expert’s opinion as to the handwriting.’’ 
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Wisconsin—continued. 

Magnuson y. State, 187 Wis. 122, 203 N. W. 749 (1925). ‘After the defend- 
ant was arrested, he made, at the request of the officers, several samples of hand- 
writing and printing . . . We find no error.’’ 


United States. 
U. 8. v. Mullaney, 32 Fed. 370 (1887). ‘‘The accused was charged with a 
violation of the election law in that he wrote certain names improperly on a -registra- 
tion book. On the trial he was asked to write the names in question, which he did 
over counsel’s objection. . . . Iam clearly of the opinion there was no error in the 
ruling of the district court and that the testimony was legitimate cross-examination.’’ 

Clark v. United States (8th C. C, A.), 293 Fed. 301°(1923). ‘Certain witnesses 
were asked to write a sentence in order that a comparison of their handwriting might 
be made with certain documents in evidence. This is permissible, and the compari- 
son of such samples by the expert, as well as by the jury during the case, is 
admissible.’’ 

Hickory v. U. S., 151 U. S. R. 303 (1894). ‘*. . . witness may be asked on 
cross-examination to write in the presence of the jury.’’ 


England. 

Brooks v. Tichborne, 5 Exch. 929 (1850). [Spelling case.] ‘‘The benefit of 
this kind of cross-examination is well illustrated in this case. The check alleged to 
have been forged was for the sum of $24.60, the word ‘four’ in the check having 
been written ‘foure’ and in the writing executed by the defendant on the witness 
stand the same orthography is used.’’ 


1-8 WRITING OF THIRD PARTY, ADMISSIBILITY OF. 


Florida. 

Wooldridge v. State, 49 Fla. 137, 38 So. 3 (1925). ‘*. . . and its provisions 
cover, for the purpose of comparison, not only the genuine writings of the party 
whose signature is alleged to be forged, but the genuine writings of the alleged 
forger.’’ 


Tilinois. 

Cook v. Moecker, 217 Ill. App. 479 (1920). ‘‘. . . but she had the right to 
corroborate her denial by saying who did write it, and that she had the right to do 
that by a comparison of the handwriting in which her name was written on the 
note with the handwriting of the person she charged with having forged it 
there. . . No better proof could be shown to show-that she did not sign it than to 
prove that J. E. Stephens did do it . . . We are convinced that the act of 1915 
under consideration should be construed to mean that whenever it is competent to 
establish by proof that a given writing is that of a particular person, other writings 
of that person, the genuineness of which have been established to the satisfaction of 
the court, are admissible in evidence as standards of comparison. . . . and 
this permits such defendant to establish his contention that the instrument was 
executed by a third person by introducing genuine writing of such third person 
as standards of comparison. . . .’’ 


Towa. 
Coppock v. Lambkin, 114 Ia. 664, 87 N. W. 665 (1901). Writing of third 
person admitted and compared with questioned signature. ‘ 
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Minnesota, 

State v. Bauer, 171 Minn. 345, 214 N. W. 262 (1927). ‘‘ Appellant was a 
notary public in and for Ramsey County and on June 15th, 1925, as such notary 
public, he certified that J. W. Unton -and Helen B. Unton, his wife, personally 
known to him, to be the persons described in and who executed a mortgage running 
to one Fred Mueller . . . The evidence of the Untons and of the handwriting 
expert justified the jury in finding that the purported signatures of the mortgagors 
were written by appellant.’’ 


Missouri. 

Cook v. Strother, not admitted, 75 S. W. 175, 100 Mo. App. 622 (1903), 
““The court erred in permitting defendant to introduce a check signed by John W. 
Cook, the deceased’s brother, for comparison with the signature of Enoch Cook’’ 
{but] ‘‘Standard of third party admissible, if he is charged with the forgery.’’ 

St. Louis Nat’l Bank v. Hoffman, 74 Mo. App. 203, 208 (1898). Plaintiff 
alleged that defendant forged the name of her deceased husband to the check 
which he paid her. Held, that plaintiff had a right to offer in evidence other writings 
admitted or proven to be the defendant’s handwriting as standards of comparison. 


New York. 

People v. Molineux, 168 N. Y. 264, 324 (1901). ‘‘The act of 1888 does not 
repeal or supersede the act of 1880, but enlarges the operation of the latter . . . in 
other words, it authorizes evidence which would establish forgery of the disputed 
writing by a particular person.’’ 


Virginia. 

Brown v. Hall, 85 Va. 146, 7 S. EH. 182 (1888). ‘‘In effect it asserts the 
anomalous proposition that while it is competent to prove that the paper propounded 
as the holographic will of a certain person is not in the handwriting and was not 
written by that person, yet it is not competent to prove that it was written, not by 
the person by whom it purports to have been written, but by another and different 
person, the propounder himself. . . . Could there be in the nature of things any 
more conclusive proof of the fraudulent act of propounding as true a false and 
forged will than by establishing by competent evidence, not only that paper pro- 
pounded is false and forged, but that it was forged by the propounder? We 
think not.’’ 


United States. 

Easterday v. U. S., 292 Federal 664 (C. C. A., D. C.) (1923). ‘‘There was 
ample testimony tending to show that Jack’s name on Check B was forged by 
defendant. Checks A and C were then received in evidence, so that the jury might 
compare the handwriting in which his name appeared on them with that in which 
it appeared on Check B, for the purpose of determining whether or not it was the 
work of the same person. In this there was no error.’’ 

Austin v. United States (C. C. A., Cal.), 4 Fed. (2d) 774 (1925). ‘‘It was, of 
course, competent for the government to prove that these receipts were forgerics 
and weré in fact signed by the wife of the plaintiff in error. It was likewise com- 
petent for the Government to use the checks, which were admittedly signed by the 
wife [a third party] as a basis of comparison.’’ 


1-9 IMPRESSION OF SEAL AS STANDARD. 
Ilinois. 
Anson y. People, 148 Ill. 494, 35 N. E. 145 (1893). ‘‘The witness took several 
impressions of the seal. Subsequently, Moore and Evans . . . tore them out 
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Illinois—continued. 

of the book in which they had been made, except one, which they apparently did not 
discover. This impression was produced at the trial, and purported to be the 
notarial seal of . . . , and the facsimile of the notarial seal attached to the 
certificate of acknowledgment of the alleged forged trust deed.’’ 


New York. 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). ‘‘If the impression of 
a seal were in controversy, it would surely be competent to show by other impres- 
sions from the same sealing instrument that the impression was invariably character- 
ized by a particular mark or defect.’ 


1-10 CARVED WRITING OR PRINTING, AND WRITING ON OTHER 
SUBSTANCE THAN PAPER, AS STANDARD. 
Arkansas. 

Dennis v. State, 169 Ark. 505, 275 S. W. 739 (1925). ‘Then, upon the same 
principle of law, there was no error in allowing the state to introduce the plank on 
which appeared the words ‘& Anderson, Durham, Ark.’ and which showed that the 
word ‘Carter’, appearing before these words, had been nearly scratched off.’’ 


Vermont. 

State v. Kent, 83 Vt. 28, 74 Atl 389 (1909). [Inscription carved on door.] 
[Comparison of printing and of punctuation held competent.] ‘‘It is the manifest 
habit of the writer to use the period as a mark of separation and not as a terminal 
character. It will be noticed that this is not strictly a comparison of handwriting, it 
it rather the proof of a habit regarding the use of a character. This branch of the 
law of the subject is well recognized and may be illustrated by the proof arising from 
the misuse of capitals or habitual mistakes in spelling.’’ 


1-11 STANDARDS OF TYPEWRITING. 3-11. 


1-12 CROSS-MARKS, CHECK-MARKS AND BALLOT MARKS AS 
STANDARDS. 
Ohio. 

Ryan v. State, 10 C. C. Rep. N. S. 497 (1908). Aff. 79 Ohio 452. All concur 
(1909). S. V. MeMahon, Pros. Atty., W. A. Cary, Asst. Pros. Atty. in above case 
at Cleveland, Ohio . . . it was shown clearly that Ryan made the mark opposite 
the name of several voters . . . These marks which were so established, were 
used as standards of comparison . . . There was no error in admitting the 
evidence 

‘Tt must be conceded that ordinarily a mark made by one with a pen or pencil 
is much less satisfactory as a standard of comparison than written words, but an 
examination of these marks, which are peculiar, tends very strongly to corroborate 
the opinion expressed by the expert witness.’’ 


Porto Rico. 

This question of proof and admission of cross-marks on ballots was considered 
at great length by Mr. Justice Foote in the important election case in San Juan in 
December, 1922, and January, 1923. The case lasted seven weeks and it was decided 
that the cross-marks were forged. The case was not appealed. 


Cross-marks as Signature. 16-9. 
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1-13 DATE AND TIME OF WRITING OF STANDARDS. 
Arizona. 


Lewis v. State, 256 Pac. 1048 (1927). . . . ‘We think, however, the 
court erred in admitting the standards of Miller’s handwriting, made in Mexico 
shortly before the trial for the purposes of comparison. It is the general rule 
that a signature made for the occasion post litem motam, and merely for use at the 
trial, ought not to be admitted as a standard. Hickory v. United States, 151 U. 8S. 
303, 14 8S. Ct. 334, 38 L. Ed. 170; Jones on Evidence, par. 553. The evidence as 
to how these standards were obtained brings them within this rule.’’ 


Llinois. 

Shinn v. Settle, 222 Ill. App. 463 (1921). [Standards] . . . reasonable 
notice must be given. ‘‘. . . that . . . a defendant in this character of case 
has not the right to offer in evidence checks or instruments signed by him, as a 
standard of writing, where such checks or documents have been signed subsequent 
to the controversy that has arisen over the signature involved.’’ 


Towa. 

Singer Company v. McFarland, 53 Ia. 540, 5 N. W. 739 (1880). ‘‘The statute 
does not prescribe the time when the offered writing shall be made.’’ Writing should 
not have been excluded. 


Kentucky 


Bank v. Taylor, 113 Ky. 61, 67 8 , Ww. 27 (1902). ‘‘Must have been written 
before any controversy arose. : 


Minnesota. 

State v. Lucken, 129 Minn. 402, 152 N. W. 769 (1915). ‘‘As to the last men- 
tioned, it was inadmissible in favor of the defendant, being a writing created post 
litem motam . . . The trial court was warranted in requiring the best proof 
obtainable of the genuineness of any writing of the accused offered as a test or 
standard of comparison.’’ Exclusion not error. 


New Hampshire. 

University of Illinois v. Spalding, 71 N. H. 163, 51 Atl. 731 (1902). ‘‘He is 
confined to the production of papers written by him before the controversy com- 
menced, or those subsequently made by him in the usual course of business, and under 
such circumstances as to negative all idea that they were made for the purpose 
of being used as evidence in his own favor.’’ 


New York. 
Mutual Life Ins. Co. v. Suiter, 131 N. Y. 557, 29 N. E. 822 Seis awe 
think the range of comparison was altogether too narrowly limited. 


1-14 INSPECTION OF STANDARDS BEFORE TRIAL BY 
OPPOSING PARTY. 
Georgia. 

Guin v. Guin, 83 8. E. 118 (1914). Under Ga. Civ. Code 1910, No, 5836. ‘‘New 
papers when intended to be introduced should have been submitted to opposite party 
before they announced ready for trial.’’ 
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Thomas vy. State, 148 S. E. 277 (1929). ‘‘The controlling question in the case 
is whether or not the writings were submitted to the opposite party in due time. 
Section 5836 of the Civil Code (1910) reads: ‘Other writings, proved or acknowl- 
edged to be genuine, may be submitted in evidence for the purpose of comparison 
by the jury. Such other new papers, when intended to be introduced, shall be sub- 
mitted to the opposite party before he announces himself ready for trial’.’’ Judg- 
ment reversed because papers were not submitted. 


Kentucky. 
Same as in Georgia. 


Illinois. 


Hayhurst v. Jones, 215 Ill. App. (1919). ‘‘Appellant’s complaint is that 
there was no notice of the intended introduction of those standards. They were 
identified in the first part of the trial, and not offered until some time later. There 
was no objection or suggestion then of want of notice, and no request that time 
be given to examine the papers . . . If appellants had desired time to examine 
them and compare them with the signatures to the contested clause of the will . .. 
they should have asked it.’’ 

S. W. Mill Co. v. Fernstrom, 226 Ill. App. 418 (1922). ‘*Nor do we think that 
the trial court erred in finally admitting in evidence the signature Exhibit G for 
comparison [brought in during trial and no notice given] of defendant’s signatures 
thereon with the signature on the contract.’’ 


1-15 STANDARD WRITINGS MUST BE PRODUCED AT TRIAL. 

Arkansas. aS | 

Bevers v. Bradstreet, 170 Ark. 650, 280 S. W. 667 (1926). ‘‘ Appellee also testi- 
fied that she examined the register of a hotel at Abilene, Kan., and found that on 
August 9, 1922, the name of W. O. Wilson and wife had been registered, and she 
recognized this writing as that of her husband. An objection was made to this 
testimony, and it is now insisted that the testimony is incompetent for the reason 
that the hotel register should have been produced. This objection is not well taken.’’ 
Bozeman vy. Browning, 31 Ark. 364. 


Connecticut. 

Tyler v. Todd, 36 Conn. 222-223 (1869). ‘‘We agree with the plaintiff’s 
counsel that the expert should not be permitted to give an opinion formed upon a 
comparison with signatures not before the court.’’ 


Illinois. 
Whittaker v. Masten, 143 Ill. App. 196 (1908). ‘‘. . . the genuineness of a 


signature cannot be proved by comparing it with an admittedly genuine signature 
to papers and documents not in evidence in the case.’’ 


New York. 

Matter of Burbank, 185 N. Y. 559, 77 N. E. 1183 (1905). ‘‘I have been unable 
to findi any case which in the slightest degree recognizes the admissibility of the evi- 
dence of any person who had qualified himself to testify in the particular ease 
unless all the writings compared are produced.’’ 

Reilly v. Frias, 147 N. Y. 8. 84, 85 Misc. 162 (1914). ‘‘. . . all the writings 
must be before the court, so that the opposite party may have an equal opportunity 


for comparison.’’ 
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Texas. 

Bailey v. State (Tex. Cr. App.), 38 S. W. 992 (1897). ‘‘We see no impropriety 
in the witness McCall testifying that the signature of the defendant on the back 
of the note more nearly compared with his signatures on an express book, which 
book was not then present, than it did with the railway book which was then in 
evart Feet? 


1-16 LAY WITNESS BRINGS STANDARD WRITING. 1-1 (Texas). 


1-17 STANDARD WRITING UNDER SUBPOENA DUCES TECUM. 


Delaware. 

Leib v. American Nat. Mortgage Co., 138 Atl. 277 (1927). ‘‘At any time 
during the pendency of actions at law, the court, on’ motion and due notice thereof, 
may order 2 party to produce books, or writings, in his possession, or control, 
which contain evidence pertinent to the issue, under cricumstances in which the 
production of the same might be compelled by a Court of Chancery.’’ 1915 Code, 
Sec. 4228. , 


North Carolina. 

Abbitt v. Gregory, 144 S. E. 297 (1928). . . . **The contention 
of defendants that an examination of an adverse party, under C. 8. See. 900 et seq., 
eannot be joined with an order for inspection of writings, in the possession or 
under the control of the party to be examined, is not sustained.’’ 


Ohio. 

Tenney vy. Arnold, Ohio Court of Appeals, 165 N. E. 751 (1929). ‘‘Where . 
a witness admits that he has in his possession, or under his control, in court, a 
written instrument which it is claimed contains competent evidence material to the 
issues, it is the duty of the court, upon request of counsel, to require the production 
of such writing.’’ 


West Virginia. 

Hancock y. Snider, 101 W. Va. 535, 133 S. E. 131 (1926). ‘‘The trial court 
refused to require the defendant or her counsel, Frank S. Haymond, to produce 
under subpoena duces tecum ‘all receipts, papers and documents such as checks, ete., 
containing the signature of D. N. Snider, in their possession or control,’ for the 
purpose of comparing the signatures thereto with the signature to the note in 
question. . . . These rulings were clearly erroneous. There were necessarily 
very few writings of Snider obtainable, other than those in the possession of the 
defendant and her counsel.’’ 


1-18 DIRECT COMPARISON WITH STANDARDS BETTER THAN 
RECOLLECTION OF ONE WHO HAS SEEN PARTY WRITE. 7-4 


Idaho. 

In re Fisher’s Estate, 279 Pac. 291 (1929). ‘‘Not this court alone, but 
scores of others, have recognized the competency of such exemplars as ultimate 
evidence. The practice and its desirability are illuminatingly set forth in 
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10 R. C. L. 994, par. 180: ‘The old rule has been repudiated, however, in most if 
not all jurisdictions, and it is now generally recognized that a comparison of writ- 
ings is a rational method of investigation, and that similarities and dissimilarities 
thus disclosed are probative, and as satisfactory in the instinctive search for truth 
as opinion formed by the unquestioned method of comparing the signature in issue 
with an exemplar of the person’s handwriting existing in the mind and derived from 
direct acquaintance, however little, with that handwriting.’ (Italics ours.) ’’ 


Vermont. 

Rowell v. Fuller, 59 Vt. 688, 10 Atl. 853 (1887). ‘‘We are not inclined to 
criticise adversely the expression that the test of the genuineness of the signature 
{by comparison with standards] is probably regarded as usually of the most satis- 
factory character.’’ 


1-19 JURY TO FIRST PASS ON STANDARDS BEFORE USING. 


Alabama. é 

Chisholm v. State, 204 Ala. 69, 85 So. 462 (1920). ‘‘Of course, if the jury 
find that the writing presented as a standard is not genuine, the jury must lay out of 
view, and not consider, the writing so found . . . as well as all evidence based 
upon such writing.’’ 


Massachusetts. 

Commonwealth v. O’Brien, 254 Mass. 86, 149 N. E. 600 (1925). ‘‘The jury 
also if they were satisfied the latter was in the defendant’s handwriting, could make 
the comparison for themselves. ’’ 


New York. 

People v. Molineux, 168 N. Y. 330, 61 N. E. 286 (1901). ‘‘If the court, having 
regard to the rules adverted to, adjudged the papers genuine, it then becomes the 
duty of the jury in its turn, at the proper time, before making comparison of a 
disputed writing with the standards, to examine the testimony respecting the genuine- 
ness of the latter and to decide for itself, under proper legal instructions from the 
court, whether their genuineness has been established. ’’ 


United States. 


Williams v. Conger, 125 U. 8. 397, 8 Sup. Ct. 983, Corpus Juris 22,783 (1888). 
Jury may be required to first pass upon genuineness of standard. 


1-20 SUFFICIENCY OF PROOF OF STANDARDS. 


California. 

Burdell v. Taylor, 89 Cal. 613, 26 Pac. 1094. One who habitually handled 
documents of an officer whom he had never seen write, is competent to prove a 
handwriting authentic for a basis of comparison. 

People yv. Creegan et al., 121 Cal. 554, 53 Pac. 1082 1898). Standards proved 


by accomplice. 


Colorado. 

Wilson v. Seroggs, 277 Pac. 785 (1929). ‘*The court should have allowed 
the introduction of all evidence which tended to establish the genuineness of 
the signatures offered as a basis of ee should have determined, as a 
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matter of law, whether or not that proof was sufficient to establish the authenticity 
of the defendant’s signature upon them; and, if this was done to his satisfaction, 
should have admitted the exhibits, as standards of comparison, to be used by the 
experts as well as the jurors. His refusal to do so was error.’’ 

‘While the facts in the Cook v. Moecker Case, supra, are distinguishable from 
the facts in the instant case, the reasoning is sound, and we adopt and approve the 
following language from that opinion: ‘The only open question on that point in 
our statute is as to what is meant by the clause ‘‘or proved to be genuine to the 
satisfaction of the court’’. We think that clause should be construed to call for 
that degree of competent proof, as to the genuineness of the offered standard of 
comparison, and that only, that would require the court to find as a fact that it 
was genuine. That certainly would be the rule in a civil case, and in a criminal 
case where the standard of comparison was being offered by the defendant.’ ’’ 


Georgia, 
McCombs vy. State, 109 Ga. 496, 34 S. E. 720 (1900). Letters found on defend- 
ant and signed by her not sufficiently proved for standards. 


Idaho. 

Beloit v. Green, 251 Pac. 621 (1926). ‘‘The mere receipt of letters, though on 
official stationery, standing alone, is not evidence that they were written by the 
person whose name they bear.’’ 


Illinois. 

Cook v. Moecker, 217 Ill. App. 479 (1920). ‘The only one question on that 
point in our statute is as to what is meant by the clause ‘or proved to be genuine 
to the satisfaction of the court’. We think that clause should be construed to call 
for that degree of competent proof as to genuineness of the offered standard of 
comparison, and that only, that would require the court to find as a fact that it 


was genuine.’’ 


Indiana. 

Shorb v. Kinzie, 100 Ind. 429 (1885). ‘‘A witness whose knowledge of a 
party’s handwriting has been obtained by seeing him write for the purpose of 
showing his true manner of writing to the witness with a view to his testifying 
will not be permitted to testify . . . as to the genuineness of a signature.’’ 
[Misconduct of counsel by giving jury unproved standard was cause for reversal. ] 


Plymouth Sav. & Loan Assn. v. Kassing, 125 N. E. 488. ‘‘We believe that 
the true rule deduced from the authorities to be that the genuineness of ‘a standard 
writing’ may be established (1) by the admission of the person sought to be 
charged with the disputed writing made at or for the purposes of the trial or 
by his testimony; (2) by witnesses who saw the standards written or to whom 
or in whose hearing the person sought to be charged acknowledged the writing 
thereof; (3) by evidence showing that the reputed writer of the standard had 
acquiesced or recognized the same or it has been adopted or acted upon by him in 
his business transactions or other concerns. This is the rule adopted by the court 
of appeals of New York in People v. Molineux, supra, with the exception that the 
court there held that such a standard might also be proven by witnesses whose 
familiarity with the handwriting of the person who is claimed to have written the 
standard enables them to testify to the belief as to its genuineness; that is, that 
its genuineness might be proven by expert testimony. We, however, are not ready 
to adopt this last doctrine. We believe the better rule to be that such standards 
cannot be proven by expert testimony and that before they can be submitted to the 
jury for comparison the proof of their genuineness should be clear so as to raise 


no collateral issue.’? 
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Lowa. 

Winch v. Norman, 65 Iowa 186, 21 N. W. 511 (1884). Standards must be 
proved by direct and positive evidence. ‘‘It cannot be thus used when its genuine- 
ness rests only upon evidence based upon comparison with other writing.’’ 

Sankey v. Cook, 82 Iowa 125, 47 N. W. 1077 (1891). ‘‘. . . the genuine- 
ness of the writing made the basis of comparison . . . should be proved by direct 
und positive evidence (admission, or by person who saw it written). ‘These may not 
be the only ways of making such proof, but they indicate what is understood by 
‘positive evidence’.’’ 

Murray v. Walker, 48 N. W. 1075, 83 Iowa 202 (1891). Usually such a 
letter must have been ratified by the writer. 

Renner v. Thornburg, 111 Ia. 515, 82 N. W. 950 (1900). ‘‘We do not mean 
that the standards must be proven by persons who have seen the party write. The 
standard itself must be established by evidence of a higher and more certain 
standard. But there is no doubt a party who wrote a signature may prove it 
by his own oath. Such evidence is the very best that can be offered.’’ 

State v. Debner, 215 N. W. 721 (1927). ‘‘We hold that the evidence of the 
statements made by the appellant to the witness that he had signed the exhibits 
in question was sufficient to permit their introduction as a standard for comparison 
of handwriting under the provision of the statute.’’ 


Maine. 
Williams v. Williams, 109 Me. 537, 85 Atl. 43 (1913). Exclusion of expert 
testimony to rebut defendant’s opinion as to genuineness of standards held error. 


Massachusetts. 

Amherst Bank v. Root, 43 Mass. 522, 532 (1841). ‘‘The next objection was 
to the testimony of A— as competent evidence to prove the handwriting of C—, one 
of the defendants. A— testified that he never saw C— write but that in the course 
of his business as clerk of the courts, he had often seen documents, purporting 
to be official, and authenticated by his handwriting and official signature as a 
justice of the peace, and had certified the same, as such, to the pension office. 
The court are of opinion that the witness . . . laid a sufficient foundation 
for testifying to his opinion as to the genuineness of the handwriting.’’’ 

Commonwealth v. Eastman, 55 Mass. 189 (1848). ‘‘No paper proposed to be 
used as a standard can be proved merely by opinion evidence . . . but must be 
established by clear and undoubted proof.’’ 

Nunes v. Perry, 113 Mass. 274, 276 (1873). The fact that the other two 
letters alleged to have been written by the author of the letter in question would be 
of use in determining the authenticity of this letter ‘‘cannot dispense with the 
necessity of first producing some evidence from external facts to show, prima facie 
at least, that the writing relied on [as a standard] is genuine. This is necessary 
upon the preliminary question of its admissibility.’’ 

McKeone v. Barnes, 108 Mass. 344 (1871), at p. 347. ‘On the question whether 
the signature to the will was genuine, the letters which the appellant had received, 
purporting to be from the testator, in answer to her letters to him, were not admis- 
sible 2s standards of comparison. Such standards must be established by clear and 
undoubted proof. These letters were not thus proved.’’ 

Taylor-Wharton Iron & Steel Co. v. Harnshaw, 259 Mass. 554, 156 N. E. 855 
(1927). ‘‘When a writing is offered as a standard of comparison it is for the 
presiding judge to decide whether it is the handwriting of the party to be 
charged. . . . The mere fact that a letter has been received is not enough to 
admit it as a standard of the writing of the one who purported to be the writer.’’ 
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Minnesota. 


State v. Lucken, 152 N. W. 769, 129 Minn. 402 (1915). Where defendant 
offers samples of his ordinary handwriting solely as standards of comparison, the 
genuineness of such samples, unless clearly conceded, must be clearly established. 
Exclusion of samples of his handwriting offered by defendant for comparison, held 
not error, where one was made after defendant’s arrest and the evidence on the 
genuineness of all was unsatisfactory. 


Missouri. 

State v. Tompkins, 71 Mo. 613 (1880). ‘‘The defendant having with his own 
hand endorsed his name upon the notes and transferred them and the deed of trust 
to Hale for value was estopped to deny the genuineness of his signature. These 
endorsements on the notes therefore constituted a legitimate standard of comparison.’’ 


New Hampshire. 

University of Illinois v. Spalding, 71 N. H. 163, 51 Atl. 731, 62 L. R. A. 817 
(1901). ‘‘. . . but before any such writing shall be admissible for such purpose 
its genuineness must be found as a preliminary fact by the presiding judge, upon 
clear and undoubted evidence.’’ 


New York. 

‘McKay v. Lasher, 121 N. Y. 477 (1890). ‘‘The claim of the defendant’s 
counsel seems to be that no writing can be admitted in evidence for the purpose 
of comparison, under the act of 1880, excepting such as some witness can prove he 
saw the party write. This claim is not well founded. . . . How that proof is 
to be made depends, as I should suppose, upon the general rules of evidence 
applicable to the proof of a party’s handwriting, the only condition being that 
such specimen must be proved to be genuine to the satisfaction of the court.’’ 


Clark v. Douglass, 5 App. Div. 547, 40 N. Y. S. 769 (1896). ‘‘ Notwithstanding 
the earnest claim on the part of the appellants that they were forgeries by the same 
person who forged the indorsements, they were [improperly] received by the 
court as genuine . . .’’ Judgment reversed. 

People v. Molineux, 168 N. Y. 330, 61 N. E. 286 (1901). ‘‘The sufficiency 
of the proof given of the genuineness of the papers offered as standards is a 
preliminary point to be determined in the first instance by the court before per- 
mitting the papers to go to the jury. If the court, having regard to the rules 
adverted to, adjudge the papers genuine, it then becomes the duty of the jury in its 
turn, at the proper time, before making comparison of a disputed writing with the 
standards, to examine the testimony respecting the genuineness of the latter and 
to decide for itself, under proper legal instruction from the court, whether their 
genuineness has been established. [Page 328-330.] The general rule of the common 
law as to the sufficiency of evidence may not prevail. In civil cases the genuine- 
ness of such a paper must be established by fair preponderance of the evidence, 
and in criminal eases beyond a reasonable doubt.’’ 


Ohio. 

Bragg vy. Colwell, 19 O. S. 407, 11 Longsdorf’s Notes 954 (1869). [Sufficiency 
of Proof of Standard.] ‘‘. . . it was the duty of the court not to pérmit its 
introduction as a standard of comparison until it was proved clearly and beyond 
a reasonable doubt to be, as the plaintiff claimed, the proper handwriting of Bragg.’’ 

Bell v. Brewster, 44 Ohio 690, 10 N. E. 679 (1887). Absolute proof not 
necessary. 

Hess v. State, 5 Ohio 5 (1831). Where witness is acquainted with a person’s 
writing through course of dealing as where one has received and paid notes bearing 
name of alleged writer, such a person may verify a writing as genuine for comparison. 
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Oklahoma, 

Archer v. United States, 9 Okla. 569, 60 Pac. 268 (1900). The genuineness 
of the writing or signature made the basis of comparison and sometimes called 
the standard writing must be proved by direct or positive evidence and cannot be 
established by comparison. ‘‘When the execution of a written instrument is denied 
on oath, before a witness can be permitted to testify to the genuineness of the 
signature thereto, it must be shown, first, that the witness was present and saw the 
instrument executed, or, second, that he is acquainted with the writing or signature 
of the party, or, third, that such witness is competent to testify as an expert by 
a compirison of the disputed signature with other writings or signatures admitted 
or proven to be genuine.’’ 


Pennsylvania. 

Sweigart v. Richards, 8 Pa. 436 (1848). Evidence of ‘‘equal authority’’ thus 
defined: *‘. . . the family record admitted and received by all the descendants as 
his genuine handwriting is of as high authority and verity as a standard or test 
as the evidence of a person would be who had testified to the standard paper from 
having seen it written:’’ 

Cohen vy. Teller, 93 Pa. St. 123 (1880). ‘‘When a writing is introdueed as 
a standard to enable a jury to make a comparison of handwriting, the standard 
itself must not be open to dispute. It must either be admitted to be genuine 
or established in the cause. To authorize the admission of a writing offered as a 
test or standard, nothing short of proof by a person who saw the party write 
the paper, or of an admission by the party of its genuineness, or of evidence of 
equal authority, is sufficient. Baker v. Haims, 6 Whart. 284; Depue v. Place, 
7 Barr 428; Travis v. Brown, 7 Wright 9.’’ 

Fullam' v. Rose, 181 Pa. 138, 37 Atl. 197 (1897). °**2)) Ss iookan ee Somer 
signature without more was wholly insufficient to justify the admission of the check 

for the purpose of being used as a standard or test paper.’’ 

Shannon y. Castner, 21 Pa. Super. Ct. 297 (1902). ‘*To authorize the admis- 
sion of the writing offered as a test or standard, nothing short of evidence by a 
person who saw the party write the paper, or an admission by such party of its 
being genuine, or evidence of equal authority is sufficient.’’ 

Clark v. Freeman, 25 Pa. 133 (1855). ‘‘Hamlin . . . had corresponded 
with Bradner & Co. of New York; and from his knowledge of their signature, thus 
acquired, his opinion was that the endorsement was entered by Bradner & Co.’’ 


West Virginia. 

Flowers v. Fletcher, 40 W. Va. 103, 20 S. E. 870 (1894). Mere receipt of 
letters is not proof that they are genuine writings of the person whose name is 
signed to them. 

Poole v. Beller, 104 W. Va. 547, 140 S. E. 534 (1927). ‘‘We think the court 
was justified in admitting these as genuine standards for purposes of comparison, for 
they were received by mail at variant periods prior to the writer’s death . . .’’ 


United States. 

U. S. v. Ortiz, 176 U. S. 422 (1900). ‘‘Standard signatures were produced 
from the archives . . . on papers officially treated as authentic . . . were 
received as standards without further proof. They were correctly received.’’ 

Dean v. U. S., 246 Fed. 568 (1917.) (Batts, J., dissents.) ‘‘When the book 
containing the entries is a personal memorandum book, such as the owner custom- 
arily keeps in his own handwriting, such a diary or order book . . . an inspection 
of its contents convinces us that it was of this class . ef? 
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United States—continued. 

“**Proof of genuineness, under the act of Congress (of book found on defendant) 
may arise from inference, providing the inference is. convincing beyond a reasonable 
doubt, when the case is a criminal one. Direct evidence is a mode, but not the 
exclusive mode of proof.’’ 

Ciark v. U. S., 293 Fed. 301 (1923). ‘‘Certain witnesses were asked to write 
a sentence in order that a comparison of their handwriting might be made with 
certain documents in evidence. This is permissible . . .’’ 


England. 

Thorpe vs. Gisburne, 2 Car. & P. 21. When letter received has been acted upon 
it is often held that such letter is genuine if it purported to come from the alleged 
writer.’’ 


1-21 PROOF OF HANDWRITING BY OTHERWISE INCOMPETENT 
WITNESS. 
Towa. 

In re Newson’s Estate, 219 N. W. 305 (1928). . . . ‘Substantially 
elaimant’s testimony was to a personal transaction and communication between 
her and deceased, and her testimony should have been excluded. . . . She 
should not on this record be permitted to testify by indirection to statements to 
which she would not be permitted to directly testify. . . . For the error in 
admitting the claimant’s testimony to the conversation beween herself, decedent 
and the witness Cook, and her reliance thereon, the judgment is reversed.’’ 


Kentucky. 

Cromwell y. Stevens, 212 Ky. 209, 278 S. W. 555 (1925). ‘‘If the paper was 
wholly holographic it could be probated upon the evidence of the attesting witness, 
avho was devisee, without destroying the devise.’’ 


Massachusetts 

Commonwealth vy. Segee, 218 Mass. 501, 106 N. E. 173 (1914) at p. 506: ‘‘It 
was a material issuc in the case whether the alterations in the valuation lists were 
in the handwriting of the defendant; accordingly the deed . . . written by him, 
was properly admitted as a standard of comparison to show that the alterations in 
the valuation lists were made by him.’’ 


New York. 

Testimony as to handwriting of decedent, under Article 347 of Code of Civil 
Procedure, excluding testimony regarding transactions with decedent. 164 N. Y. 
234, 58 N. E. 118; Boyd v. Boyd, 21 N. Y. App. Div. 361, 47 N. Y. Supp. 522; 
Dolan y. Leary (Supr. Ct. Spec. T.), 68 N. Y. Supp. 91; Wilber v. Gillespie, 127 
App. Div. 611; Hussey v. Kirkman, 95 N. Y. 63. 


North Carolina. 

In re Mann’s Will, 192 N. Car. 248, 134 8. E. 649 (1926). ‘‘The only question 
presented by the appeal, not heretofore settled by a number of decisions, is the 
one raised by the following objections to the testimony of W. H. Bell, beneficiary 
and executor under the will, and one of the propounders: ‘I have seen it before. 
I am the Bell mentioned in that paper writing as executor, and I drew the paper 
writing (referring to the three sheets in controversy).’ . . . Here the testimony 
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North Carolina—continued. 
of W. H. Bell, though a party and interested in the event, is not incompetent, 
because it does not concern a personal transaction or communication between 
himself and the deceased.’’ 


Ohio. 

Worland v. McGill, 160 N. E. 478 (1928). ‘‘Of course the wife could testify as 
to whether the writing in the book was or was not the handwriting of her husband.’’ 
[Not barred under personal relations with decedent rule. ] 


Tennessee. 

Klein v. York, 149 Tenn. 81, 257 S. W. 861, 31 A. L. R. 252 (1924). ‘‘We are 
therefore of the opinion that the trial judge erred in excluding the testimony [of 
the interested party] of the plaintiff. cadets tes 


Washington. 

Goldsworthy v. Oliver, 93 Wash. 67, 160 Pac. 4 (1916). ‘‘We are of the 
opinion that the identification of the signatures to these receipts [by a party] does 
not come within the terms of the statute . . . not a transaction with the 
deceased Bide 


West Virginia. 

Johnson v. Bee, 84 W. Va. 532, 100 S. E. 486 (1919). ‘*A decided weight of 
authority affirms the right of an interested person or party to testify to the hand- 
writing of a signature purporting to be that of the deceased person if he is other- 
wise qualified, even though he would be an incompetent witness to testify to the act 
of signing . . . The courts hold that such testimony involves no more than a 
matter of opinion and does not relate to a personal transaction or communication 
between the witness and the decedent.’’ 

Poole v. Beller, 104 W. Va. 547, 140 8. E. 534 (1927). ‘‘As was pointed out 
in Johnson v. Bee, 84 W. Va. 532, 100 S. E. 486, 7 A. L. R. 252, the decided weight 
of authority affirms the right of an interested person or party to testify to the 
handwriting of a signature purporting to be that of a deceased person, if he is 
otherwise qualified, even though he would be an incompetent witness to testify to 
the act of signing,’’ 


1-22 DIRECT COMPARISON OF DISPUTED AND STANDARD 
WRITING BY JURY WITHOUT AID OF WITNESSES. 


Alabama. 

Webb v. Bryant, 209 Ala. 659, 96 So. 907 (1923). ‘‘The court committed no 
error in permitting the jury to compare these signatures with the disputed signature 
as to the note.’’ 


California. 

In re Johnson’s Estate, 200 Calif. 299, 252 Pac. 1049 (1927). ‘*. . . it is 
also a correct statement of the law that the jury could determine the issue by com- 
parison of the documents and without the aid of the oral testimony of any witness.’” 


Connecticut. 
Lyon v. Lyman, 9 Conn. Rep. 55 (1831). ‘‘The jurors, say the courts in 
Great Britain and elsewhere, cannot read and write; and it certainly would be a great 
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Connecticut—continued. 

absurdity that men should be called to compare writings who are entirely ignorant 
of letters. If this objection could prevail anywhere else, it cannot be admitted here. 
None of this description are ever summoned on a jury in Connecticut.’’ 


Illinois. 
Rawligh vy. Mount, 183. Ill. App. 539 (1913). ‘*Comparison may be made by 
the jury either with or without experts; and such signatures . . . to assist in 


determining genuineness.’’ 


Iowa. 

McColl y. Jordan, 200 Iowa 961, 205 N. W. 838 (1926). ‘‘Under Code 1924, 
Sec. 11278, providing for handwriting comparison, the jury may make comparison 
between signature on note and signature on exhibits admitted by defendant to be 
hers.’’ 


Kentucky. 

Hartzell v. Dee’s Ex’rs (Ky.), 280 S. W. 972 (1926). ‘‘Under the 
statute other handwritings of the person may not only be submitted to the witnesses, 
but may be submitted to the jury.’’ 


Massachusetts. 

Commonwealth v. O’Brien, 254 Mass. 86, 149 N. E. 600 (1925). ‘‘The 
jury also if they were satisfied the letter was in the defendant’s handwriting, could 
make the comparison for themselves.’’ 

Homer vy. Wallis, 11 Mass. 308 (1814). ‘‘Indeed, we have no doubt that a 
comparison, by a jury, of the contested signature with other writings proved to be 
genuine is, by common law of this commonwealth, proper evidence. It may frequently 
be unsatisfactory, but sometimes it may be decisive.’’ 


Mississippi. 

Garvin vy. State, 52 Miss. 207 (1876). ‘‘Under certain circumstances jurors 
may use their eyes as well as their ears. In criminal cases a jury may form their 
opinion as to the genuineness of a document, alleged to be forged, by a comparison 
of it with other writings admitted or proved to be genuine.’’ 


Missouri. 

State v. Pace, 269 Mo. 682, 189 S. W. 428 (1917). ‘‘It appears from the word- 
ing of the statute that while writing thus offered must be ‘proved to the satisfaction 
of the judge to be genuine’ the jury is not necessarily bound by the judge’s con- 
clusion in the matter for ‘such writing and the evidence respecting the same may 
be submitted to the court and jury,’ etce.’’ 

Webber v. Strobel, 197 S. W. 272 (1917). ‘‘Under that statute (6382 R. S. 
1909) and even prior to the statute it has been held that papers admitted to be 
genuine and the paper claimed to be forged may be submitted to the jury for 
comparison without any expert or other testimony concerning the same.’’ 


Montana. 

Montana Code, Civ. Pro. 1895, Sees. 3234, 3235. ‘‘ Evidence respecting the hand- 
writing may also be given by comparison, made by the witness or jury, with writings 
‘admitted or proved to be genuine to the satisfaction of the judge.’’ Code of Civil 


Procedure, Laws of 1895. 
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Nebraska. 

Huff v. Nims, 11 Nebr. 363, 9 N. W. 548 (1881). Under Section 344 of the 
Code, evidence respecting handwriting may be given by comparison made by experts 
or the jury with the writings of the same person which are proved to be genuine. 


New Hampshire. 


Carter v. Jackson, 58 N. H. 156 (1877). A jury may compare a disputed signa- 
ture with others admitted or found by them to be genuine. 


New York. 

People v. Molineux, 168 N. Y. 330, 61 N. BE. 286 (1901). ‘*. . . compari- 
sons. . . may be made by witnesses or by court or jury without the aid of 
witnesses.’ 

Cobbett v. Kilminster, 4 Fost. and Fin. 490; Hickory v. U. S., 151 U. S. 303 
(1894) ; Merritt v. Campbell, 79 N. Y. 625 (1880). ‘‘It may be added that com- 
parisons with standards produced in court, whether at common law or under the 
statutes, may be used by witnesses, or by the court or jury without the aid of 
witnesses. ’?” 


North Carolina. 
Boyd v. Leatherwood, 165 N. C. 614, 81 8S. E. 1025 (1914). ‘*‘No document not 
used as the basis of some witnesses’ testimony can be submitted to the jury.’’ 
‘*Experts may submit specimens to jury to elucidate testimony, but jury cannot 
make comparisons themselves.’’ 


Ohio. 

Calkins v. State, 14 Ohio State 222 (1863). ‘‘A further answer may be given 
in Ohio. Our juries are usually composed of educated and intelligent citizens; and 
however it may have been or now is in England, few men are selected by us as 
jurors, who are not capable of reading and writing, and it seldom happens that 
there are not men among them able to form intelligent opinions by comparison of 
handwriting. ’’ 


Texas. 
Jones v. State, 7 Tex. App. 457 (1879). ‘*. . . it is competent in every case 
to give evidence of handwriting by comparison made by experts or by the jury.’’ 
Houston Belt & Terminal Ry. Co. v. Vogel (Tex. Civ. App.), 179 8S. W. 268, 568 
(1915). ‘‘A jury are not concluded by opinion evidence, but may apply their own 
experience and knowledge in solving the question.’’ 


Virginia. 

Keister’s Ex’rs v. Philips’ Ex’x, 124 Va. 585, 98 S. E. 674 (1919). “*... 
that without the testimony by experts such specimens may be subject to comparison 
with the disputed handwriting by the jury.’’ 


United States. 

United States H. R. 20, 102 (1913). ‘‘ . . . comparison by witnesses, or by 
jury, court or officer conducting such proceeding . . .’’ permitted. 

Bowers v. United States, 244 Fed. 641 (1917). Letters admitted to allow jury 
to make comparison with documents in dispute. 

Short v. U. S., 221 Fed. 248 (1915). 

Silkworth et al v. U. S., 10 F. (2d) 711 (1926). ‘‘Exhibits may at any time 
be called for by the jury and taken into consideration in their consultation.’’ 
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1-23 DOCUMENTS, OR WRITINGS, OTHERWISE INCOMPETENT, 
NOT TO BE RECEIVED AS STANDARDS. 
New York. 

People v. Molineux, 168 N. Y. 264, 61 N. E. 286 (1901). ‘‘ Writings proved 
to the satisfaction of the court by the methods and under the rules adverted to 
may be used as standards for purposes of comparison with a disputed writing, 
subject, however, to the qualification that writings which are otherwise incompetent, 
should never be received in evidence for purposes of comparison.’’ 


Illinois. 

People v. Smith, 318 Ill. 114, 149 N. E. 3 (1925). ‘The court remarked it was 
not necessary to read the exhibits, as their purpose was for use in comparing hand- 
writing, and that the jury might look at them for that purpose.’’ 


Maryland. 


Gambrill v. Schooley, 95 Md. 260 (1902). Standards rejected on account of 
contents. Experiment made out of court on hearing voice at stipulated distance. 


1-24 STANDARDS SECURED UNLAWFULLY. 
Illinois. 

People v. Brocamp, 307 Ill. 448, 138 N. E. 728 (1923). ‘‘This case raises in 
this court for the first time the question whether it is the duty of the court to deter- 
mine whether or not property and papers of the defendant were obtained by unlawful 
search and seizure when an application has been made in apt time for their exclu 
sion, and it is our duty, in view of our obligations to support the Constitution, to 
hold that it was the duty of the trial court to inquire into the truth of the charge 
of defendant, and, if it be found to be true, to sustain his objection to the intro- 
duction of all exhibits that were claimed by him as his property and taken from his 
home by means of unlawful search and seizure.’’ 


Maryland. 

Citizens National Bank v. Custis, 138 Atl. 261 (1927). ‘‘Even if the appellee 
had obtained the will through illegal means, it would not have been therefore 
rendered inadmissible.’’ 


Oklahoma. 

Yeager v. State, 278 Pac. 665 (1929). ‘Under the provisions of this section, 
Thompson as a private citizen would have been authorized to arrest the defendant, 
and, having arrested him, he would have been authorized to seize whatever was found 
upon the person or under the control of the defendant which might be used to prove 


the offense.’’ 


South Dakota. 

State v. Vey, 21 S. Dak. 612,114.N. W.719 (1908). ‘‘If prisoner . . . write 
a letter in which incriminating admissions are made, and give it to the sheriff to 
mail, and the sheriff open and keep the letter, it is admissible (12 Cye. 401). If 
this be so, certainly it is not erroneous to admit an unsealed letter obtained in the 
same manner.’’ 


Texas, 
Stratford y. State (Tex. Crim. App.), 299 S. W. 418 (1927). ‘‘The fact 
that certain envelopes and papers which were relevant to the issue of forgery of 
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Texas—continued. 

the check in question, was not rendered inadmissible by the fact that they were 
taken from the person of the appellant after his arrest. See Jones v. State, 85 


Tex. Cr. R. 538, 214 S. W. 322; Agnello v. United States, 269 U. S. 20, 46 S. Ct. 4, 
70 L, Ed. 145.’’ 


ANNOTATED CASES ON SUBJECTS IN SECTION 1. 
Admissibility of Standards of Com- Age of Standards. 


parison. 
11.R. C. L. 625. 
18 L. R. A. (N. 8S.) 520. 
14 A. L. R. 108. 


Proofs of Standards of Comparison. 
63 L. R. A. 428. 
7L. R. A. (N. 8.) 1056, 557. 


Ancient Writings as Standards. 
62 L. R. A. 861. 
7A. L. R. 252. 


Letter-press Copies as Standards. 
63 L. R. A. 438. 
1 io Ne Pipes S eee yf 


Tracings as Standards. 
63 L. R. A. 439. 


63 L. R. A. 443. 


Request or Compelled Writing as Stand- 
ards, 
63 L. R. A. 440. 
62 L. R. A. 865. 
1 A. L. R. 1304. 
14 A. L. R. 108. 
7 AL, R279. 


Typewriting as Standard. 
A. & E. Ann. 1914 C-201. 


Papers in the Record as Standards. 
9 A. & E. Ann. 451, 


. Comparison of Handwriting. 


10: B.-C2 L993; 
11 R. C. L. 622. 


REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 1 IN 
TECHNICAL BOOKS AND IN LAW BOOKS. 


Sources of Standard Writings. 
Problem of Proof, 43-5. 
Admissibility of Standards. 
Problem of Proof, 299-302. 
Disputed Handwriting, Hagan, 82-86. 
Caligrafo (Admitted 687-801 A.D.) 
15. 


Date of Standards. 
22 C. J. 784-785. 
Chamberlayne Ey., 2274, 2275. 
Jones, 403, 550. 


Proof of Standards. 
Wigmore Ey., 2020, 2013. 
Chamberlayne Ev., 2239, 2241, 2263- 
2268, 2271, 2276, 2290. 
Jones Ey., 555, 581. 
22 C. J. 781-784. 
15 A. & E. 273. 
Expert Testimony, Lawson, 433. 


Studying the Standards. 
Wigmore Ey., 2011. 

Copies and Tracings as Standards. 
Wigmore Ev., 2019. 


Chamberlayne Ev., 2269. 
Jones Ey., 555. 
17 Cyc. 182. 
- 22:0. J. 785, 
15 A. & E, 274. 


Standards in Court. 
Chamberlayne, 2270. 
Jones Bv., 555. 
22 C. J. 781. 
Selection of Standards. 
Wigmore Ey., 383, 1999, 2009, 2018. 
Chamberlayne, 2221. 
Jones Ev., 553. 
22 C. J. 784. 


Comparison by Jury. 
Wigmore Ey., 2001, 2016-2018. 
17 Cye. 155. 
22.C. J. 722, 773. 
15 A. & BE. 276. 
17 A. & HE. 1241. 


Inspection of Documents before Trial. 
Wigmore Ev., 1847, 1857-1860. 
22 C. J. 786. 


See Questioned Documents, Second Edition, General Index, on these topies. 
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HANDWRITING. 


SUBDIVISIONS AND SPECIAL TOPICS. 


. What is Handwriting? 

. Characteristics of Handwriting. 

. Expert Testimony to Prove Genuineness. 

Disguised, Abnormal, Cramped, Feigned Handwriting. 

Guided-Hand or Assisted Writing. 

. Effect of Intoxication on Handwriting. 

. Retouched, Over-written and Patched Handwriting. 

. Interpretation of Obscure and Indistinct Writing. 

. Ilandwriting as Proof of Suicide. 

. Identification of Person by Proof of Handwriting. 

. Systems and Nationality in the Identification of. 

. Disguise and Imitation of Handwriting in Forgery may make Identification 
of Writer Difficult or Impossible. 

. Traced Handwriting. See also 11-4. 

. Mental Condition Indicated by Handwriting. 

. Line Quality, Firmness, Tremor, as Evidence of Genuineness or Lack of 
Genuineness. 

. Skill in Imitating Handwriting. 

. The Serration Theory of Handwriting Idéntifieation. 
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2-1 WHAT IS HANDWRITING? 


Alabama. 

Stuck v. Howard, 213 Ala. 184, 104 So. 500 (1925). ‘‘Is this will in writing? 
Writing includes printing on paper; and writing includes part writing and part 
printing; and part typewritten and part written. . . . The evidence without 
conflict shows the instrument is partly typewritten and partly written, which 
complies with the first requisite of the statute that it must be in writing.’’ 


California. 

Wolf v. Gall, 176 Cal. 787, 169 Pac. 1017 (1917). ‘‘. . . . it was immaterial 
whether or not Charles F. Gall did type the deed, and, assuming for the moment that 
there are characteristics in typewriting which would enable an expert to say who had 
or had not done a given piece of work, the inquiry was unimportant in the ease. 

In re Dreyfus’ Estate, 165 Pac. 941 (1917). ‘*. . . each individual 
correctly refused an instruction to the effect that it is the rule that the handwriting 
of a particular person is not always the same and it is the rule that the same person 
does not always write the same style.’ 


Connecticut. 

Deep River Natl. Bank Appeal, 73 Conn. 341, 47 Atl. 675 (1900). ‘‘. . . the 
meaning of the word ‘writing’ as used in this statute, is not limited to words traced 
with a pen or pencil . . .’’ ‘‘. . . typewritten and signed by a rubber stamp, 


was proof that they were writings.’ 
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Iowa. 

Howerton v. Augustine, 153 Iowa 17, 132 N. W. 814 (1911). ‘‘ However, the 
majority of the court are of the opinion, in substance, that shorthand characters are 
not ‘writing’ within the meaning of the statute.’’ 


Minnesota. 

Farmington State Bank v. Delaney, 167 Minn. 394, 209 N. W. 311 (1926). 
““The indorsements were by rubber stamp. Appellant insists that this was not 
sufficient; that it requires a signature of the indorser in writing. The act provides 
that indorsement means an indorsement completed by a delivery; that writing 
includes print; and that acceptance means an acceptance completed by delivery 
or notification. We find no provision in the act preventing the use of a rubber 
stamp in the indorsement of drafts, checks, or notes.’’ 


New York. 

Hunt v. Dexter Sulphite Pulp & Paper Co., 100 App. Div. 119, 91 N. Y. S. 279 
(1905). ‘‘Typewriting has largely taken the place of handwriting, and may well 
be considered as handwriting.’’ 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). Typewriting not ‘‘hand- 
writing’’. ‘‘I think it may well be doubted whether typewriting can be deemed 
handwriting within the meaning of the existing statute.’’ [Relating to proof of 
handwriting. ] 

In re Hopkins Will, 172 N. Y. 360, 370, 65 N. E. 173, 175 (1902). [Not in 
any sense a signature mark but mere offhand cancellation strokes over a signature. ] 
‘*Mere perpendicular marks or scratches . . . over a signature . . . do not 
contain the characteristics necessary in the formation of letters to enable an expert, 
or any person, to speak with any degree of certainty with reference to the identity 
of the person who made the marks.’’ 


Texas. 

Heath v. State, 49 Crim. 49, 89 S. W. 1063 (1905). ‘‘The signature .. . 
was not in writing, nor did the same resemble manuscript, but is printed in bold 
type, and in no sense comes within the definition of manuscript. . . . However 
much it may be insisted that the moral effect of appellants’ action is the same as if 
he had written the words . . ., yet this moral effect cannot control a plain 
provision of the statute. . . . It follows, therefore, that the instrument in 
question is not the subject of forgery.’’ 


2-2 CHARACTERISTICS OF HANDWRITING. 


Alabama. 

Strong v. Brewer, 17 Ala. 706 (1850). ‘‘The general rule which admits of 
proof of the handwriting of a party, is founded on the reason that in every person’s 
manner of writing there is a peculiar prevailing characteristic which distinguishes 
it from the handwriting of every other person. . . . This kind of evidence too, 
like all other probable evidence, admits of every degree, from the lowest presumption 
to the highest moral certainty.’’? 1 Phillips Ev, 484. 

Tally v. Cross, 124 Ala. 567, 26 So. 912 (1899). ‘*An expert may testify 
as to the characteristics of the handwriting in question as to whether the writing 
is natural or feigned, was or was not written at the same time, with the same pen 
and ink, and by the same person, and as to alterations or erasures therein, as to the 
age of the writing and the obscurities therein.’’ 
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California. 
In re Dreyfus’ Estate, 165 Pac. 941 (1917). ‘‘. . . each individual 


acquires a style of forming, placing and spacing the letters and words which is 
peculiar to himself.’’ 


Iowa. 

Murphy v. Murphy, 146 Iowa 255, 125 N. W. 191 (1910). ‘‘The value of such 
evidence [expert evidence] depends largely on the identification and number of 
similar characteristics or lack thereof between the disputed writing and the standards 
- . . as the number increases . . . conviction as in case of circumstantial 
evidence may become irresistible.’’ (Non-expert testimony by comparison excluded.) 


Kentucky. 

Adams Ex’x vy. Beaumont, 10 8. W. (2d) 1106 (1928). ‘‘For a time so long 
that the memory of man runneth not to the contrary, letters and words have been 
written with the hand, and ideas and intentions thus expressed on papyrus, parch- 
ment, or paper, by means of stylus, or pen and ink, or pencil of some sort; and it is 
a well known fact that each individual who writes by these means acquires a style 
of writing, a certain mannerism if the formation of letters and words, absolutely 
peculiar to himself, and which, almost without exception, renders his handwriting 
easily distinguishable from that of others by those familiar with it, or by experts 
in chirography. Hence it is that the statutes of the several states provide that a 
will ‘wholly written by’ or ‘wholly in the handwriting of’ the testator may be 
established as such without subscribing witnesses.’’ 


Massachusetts. 

Bacon v. Williams, 79 Mass. 525 (1859). [Expert allowed to testify] ‘*. . . 
in relation to the various words and letters, the way in which the letters were formed, 
their appearance and the peculiarities observed by him, as to where the pen was 
taken off, as to the angles in the letters and a stiffness in a portion of the hand- 
writing; and to state his opinion as to the ink with which the body of the note was 
written as compared with the ink in the signature and date.’’ 


Missouri. 

State v. Stegner, 276 Mo. 427 (1918). ‘‘For example, expert witnesses as to 
handwriting may testify in regard to the difference or similarity of letters or 
words, or, in fact, in regard to any matter appearing on the face of the writings.’’ 


Whetsel v. Forgey, 20 S. W. (2d) 523 (1929). ‘It is a fact of common knowl- 
edge that the same person’s handwriting at different times and on different occa- 
sions will and does vary noticeably. One of the well-accepted evidences of the 
verity of the entries in a running book account, kept in the same handwriting and 
using the same ink, is the slight difference in the appearance of the writing, due to 
the fact that the entries were made at different times when the execution of the 
writing is affected by the particular conditions influencing the hand and mind of 
the writer at the time. To our minds, the handwritings in red ink in writing the 
words ‘sixteenth’ and ‘August’ and the words ‘Fourteen Thousand (14,000.00) 
Dollars’ are so similar in size and form of the letters and the shade and density of 
the ink are so identical as to indicate that the two alterations were made at one and 
the same time, at a single sitting, and as one continuous act by the writer thereof.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘‘The appearance or lack 
of one characteristic may be accounted to coincidence or accident but as the number 
inereases, the probability of coincidence or accident. will disappear, until conviction 


will become irresistible.’? 
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New Jersey—continued. 

‘«, . the absence of demonstration must be attributed either to deficiency 
in the expert or lack of merit in his conclusion. It follows that the expert who 
can most clearly point out will be most highly regarded and successful.’’ 


New York. 


Matter of Hopkins, 172 N. Y. 369, 65 N. E..173 (1902). ‘‘The general rule 
which admits of the proof of the handwriting of a party by experts, who have 
compared the writing with other writings of the person, is founded on the reason 
that in every person’s writings there is a peculiar prevailing characteristic [a com- 
bination of all its qualities] which distinguishes it from the handwritings of every 
other person.’’ 


Matter of Burtis, 43 Misc. Rep. 437, 89 N. Y. S. 441 (1904). Ce ane as 
already stated, the body of the will including the decedent’s name near the top 
is in his own usual, free, rapid and easy style of writing, while the disputed signature 
has a heavy, labored, wavering appearance as though carefully and slowly written, 
and as many of the proponent’s witnesses have said, requires an explanation. The 
signature, on its face, independent of any other consideration is, without any question, 
suspicious. . . . It stands out as a silent, emphatic denial of genuineness. ’’ 


Oklahoma. 


In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘In every instance in the pur- 
ported will, where the letter ‘s’ was used at the beginning of a word or within a 
word, it is connected with the succeeding letter. This instance appears in the will 
about sixteen times. In the writings of the deceased, which were conceded to be 
genuine, the letter ‘s’ was never connected with the succeeding letter. This instance 
appears nearly one hundred times in the writings.’’ 


Pennsylvania. 


Farmers’ Bank v. Whitehill, 10 Serg. & R. 110 (1823). ‘‘There may be 
particularity in the handwriting so distinct and convincing as to leave the mind 
in no doubt . . . as to its being authentic or spurious.’’ 

In re Henry’s Estate, 276 Pa. 511, 120 Atl. 454 (1923). ‘‘It is not, therefore, 
surprising that in attempting to write the first name in full, not her usual habit, 
she deviated from the line and omitted, but later inserted, the ‘‘e’’, or that she 
began so close to the seal that the last name ran into it, or that the pen was 
lifted from the paper at some unusual places, or that near the end of the signature 
there are signs of haste. All of these to our mind are more suggestive of the 
infirm hand of age than the deft hand of crime; in other words, it seems too 
clumsy for a forgery.’’ 


Lodge v. Phipher, 11 Serg. & R. 333 (1824). ‘‘In an imitated hand there 
is generally a stiffness which a very acute observer may perhaps distinguish.’’ 


Virginia. 

Gilliam v. Perkinson, 25 Va. 325 (1826). ‘‘There is a distinct, individual 
character in the handwriting of every man who can write and with those who have 
written much that character is so fixed and striking that persons acquainted with 


it will feel no more difficulty in recognizing it than in knowing the face of 
the writer.’’ 


United States. 

In re Varney, 22 Fed.(2d) 230 (1927). ‘*In the genuine signatures, of which 
there are forty-six or forty-seven, there is no indication of restraint anywhere. The 
writing is free and flowing. It is perfectly natural. On the other hand, the eight 
disputed signatures appear artificial, as if made under restraint. They are not free 
and flowing, as are the genuine signatures.’’ 
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Chamberlayne. Evidence. 

‘‘Attempting to look a little deeper, handwriting seems intimately connected 
with thought, habit, character, as these tend to develop, each from the other, in 
this order, as a result of mental action. In other words, the tendency of mental, 
psychical action is the basis on which rests the probative force of resemblance in 
handwriting. The man, as it were, writes himself into his handwriting. To the 
trained eye, he stands revealed by it. . . . Why, it may be asked, are not the jury 
perfectly competent, in and of themselves, to judge as to the authenticity of a 
disputed writing placed before them? . . . Objectively, the jurors see whatever 
the most skilled witness could see. The difficulty is that they do not perceive these 
objective appearances through intelligent eyes. To them, many clear indications 
are meaningless. . . . The witness, therefore, as an administrative matter, is 
permitted to summarize many of the more minute facts observed by him into an 
act of reasoning.’’ Chamberlayne on Evidence, Vol. III, pp. 2934, 2952. 2 

**Curiosities of Literature,’’ by I. D’Israeli. Autographs: p. 311. ‘ BAeearedia 
Nature would prompt every individual to have a distinct sort of Sao as as she 
has given a peculiar countenance—a voice—and a manner. 


2-3 EXPERT TESTIMONY TO PROVE GENUINENESS OF HANDWRITING. 


Questioned Documents, Second Edition, Chapter XX. 
The Problem of Proof, First Edition, pp. 128, 181, 368, 375. 


2-4 DISGUISED, ABNORMAL, CRAMPED, FEIGNED 
HANDWRITING. 
Connecticut. 

Lyon v. Lyman, 9 Conn. 55 (1831). ‘‘. . . cashiers of banks . 
testified that they [the libel and the standards] were written by the same hand 
and that the libel was written in a disguised hand.’’ (Held competent.) Standards 
admitted. 

McGarry v. Healey, 78 Conn. 365, 62 Atl. 671 (1905). ‘‘On cross-examination 
each testified that in both letters there was an apparent attempt to disguise. On 
redirect one was asked whether or not the same general characteristics would be 
likely to exist where one had attempted to disguise handwriting as in the undis- 
guised hand. The second was asked as to the probability of the writer disguising 
the second letter in the same manner as the first.”’ Held proper. 


Indiana. 

Cox v. Dill, 85 Ind. 334 (1882). ‘‘. . . it is not error... . . that-an 
expert may state to the jury his opinion whether or not the writing in question is 
in a feigned hand.’’ 


Massachusetts. 

Moody v. Rowell, 34 Mass. (17 Pick.) 490 (1835), at pp. 495, 498: ‘‘ Whether 
it is competent to call a person professing skill and knowledge, to give an opinion to 
the jury, from a mere inspection of the controverted hand, whether it is a free, 
natural and genuine hand, or a stiff, artificial and imitated one. . . . the court 
are of opinion that this . . . is competent evidence.’’ 
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New York. 

Matter of Burtis, 43 Mise. Rep. 437, 89 N. Y. S. 441 (1904). ‘‘I refer to the 
physical evidence furnished by the disputed signature itself. A mere inspection 
of this signature will satisfy the most careless observer that it needs an explanation, 
and when the signature is analyzed and the proper tests applied this explanation 
becomes imperative.’’? See also Dubois v. Baker, 30 N. Y. 355, 361-362 (1864) ; 
Kowing v. Manly, 49 N. Y. 192, 203 (1872); Goodyear vy. Vosburgh, 63 Barbour 
154, 156 (1872); Miles v. Loomis, 75 N. Y. 288, 292, 298 (1878). See: Sudlow v. 
Warshing, 108 N. Y. 520, 522, 15 N. E. 532 (1888). 

Dubois v. Baker, 30 N. Y. 355, 64 L. R. A. 309 (1864). ‘‘The object was to 
show that the note was not written in the defendant’s usual manner, but the letters 
were smaller and more crowded; the plaintiffs thereby intending to satisfy the 
jury that the note was written over a signature of the intestate and was not a 
note signed by him. . . . It was competent to prove this fact.’’ 


2-5 GUIDED-HAND OR ASSISTED WRITING. 


Alabama. 

Goldsmith v. Gates, 88 So. 861 (1921). ‘‘The fact that the testator was 
assisted, because of physical defect or weakness, in writing his signature to 
the will, makes it none the less his individual, conscious and voluntary act. 
; The fact that the testator was about eighty-five years of age and almost 
blind, that the son actually wrote testator’s name to the will, while testator (the 
father) rested his hand on the back of the son’s (hand), did not fail of statutory 
requirement. . . . That it was testator’s desire to so execute the will, which 
he did.’’ 


California. 

Re-Holloway’s Estate, 195 Cal. 711, 235 Pac. 1012 (1925). ‘‘The fact that 
another person did the writing, or guided the testator’s hand because he was 
physically weak comes within the provisions of section 1276, Civil Code, and raises 
no presumption against the due execution of the will.’’ 


Massachusetts. 

Hall vy. Hall, 34 Mass. 373 (1835), at pp. 374, 379, 380: ‘‘*Mr. Colby then 
testified as follows: . . . I read over the will to the testatrix. . . . j; she said 
something about not being able to write her name. I told her I would assist her 
and- did take hold of the pen whilst she wrote her name.’’ The case then went off 
on the question of whether there had been proper attestation, the court taking for 
granted that the above acts constituted a good signature. For example, the court 
says: ‘The witness need not actually see the testator sign, but if the signature 
be acknowledged by the testator to be his, it is sufficient.? . . . We all think that 

the will was properly executed.’’ 


New Jersey. 

Fritz v. Turner, 46 N. J. Eq. 515, 22 Atl. 125 (1890), at p. 517: ‘‘ The important 
question is, whether the testator had the purpose to write his name or make his 
mark upon the will as his signature to it, and whether, in fact, he did make such a 
physical effort to sign as resulted in a mark upon the paper by which the paper 
could be identified. . . . Such an act . . . can be performed, even though 
the testator’s hand be ‘steadied’ or ‘guided’, if his purpose to sign and best 


physical effort participate in it.’’ 
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New York. 

In re Kearney’s Will, 69 App. Div. 481, 74 N. Y. S. 1046, L. R. A. 7, 1193 
N. 8. ‘‘His mind may have willed the physical action of signing, and yet his hand 
may almost have refused to obey his mind, so that when his hand was taken in the 
hand of a man in good health it may have been almost passive, or have yielded almost 
absolutely to the superior force, so as to have lost the power to make its own 
peculiar letters.’’ 


In re Bauman’s Will, 85 Mise. 656, 148 N. Y. S. 1049 (1914). ‘‘I am also 
of the opinion that the subscription made ‘held the hand of the testatrix’ as shown 
by the evidence was a subscription by the testatrix.’’ Citing Matter of Kearney, 
69 App. Div. 481. 

Matter of Elizabeth Leddy, Opinion by Surrogate, N. Y. Law Journal, Jan. 16, 
1912, Vol. XLVI, No. 87. ‘‘The mark at the end of the will, alleged to have been 
made by Mrs. Leddy as she lay in bed, held up by the subscribing witness, is very 
firm and shows no tremor or trembling of the hand of the person alleged to have 
made the mark, and is so strong in character that I do not believe a woman of the 
age of Mrs. Leddy, admittedly unskilled in the use of the pen, in the condition 
that it is admitted she was at the time of the making, and who died some fourteen 
hours after the alleged making of the mark, could possibly have made the mark.’’ 

In re Bitzer’s Will, 124 Misc. 432, 208 N. Y. S. 824 (1925). ‘‘One of the 
subscribing witnesses, a lawyer, guided the hand of the testatrix in signing her 
name. . . . ‘The testimony of the handwriting expert that in his opinion the 
' signature could not have been made by the decedent is utterly at variance with 
the facts as testified to by the other witnesses. . . . In re Kearney, 69 App. Div. 
481, 74 N. Y. 8. 1045, where the facts were very similar, the-court held that the 
testimony of an expert tending to prove that the signature of a person whose 
hand was guided by someone else was insufficient in the face of the testimony of 
the observers of the testamentary act. . . . The extent of the aid does not affect 
the validity of the signature if the signing is in any degree an act of the testator, 
acquiesced in and adopted by him.’’ 

In re Oliver’s Will, 126 Mise. 511, 214 N. Y. S. 154 (1926). ‘‘Each testified 
as to just how the guiding of the hand was done. . . . The lines in the signature 
to the will are smooth and free and lack even a tremor. In the opinion of the 
expert witnesses, the attempt of two hands to write a signature is always made with 
great difficulty. . . . A grotesque caricature of the natural signature of any 
person will be produced by some one lending assistance in the writing operation, 
as testified to in this case, as by resting the weight of another’s hand upon that 
of the writer in the attempt to direct the formation of letters and the alignment 
thereof. ’’ 


Rhode Island. 

‘Wood v. Rhode Island Hospital Trust Co., 61 Atl. 757, 27 R. I. 295 (1916). 
‘*So where the testator holds the pen while the other person really writes the 
name or makes the mark, it is a signature by the testator.’’ 


South Carolina. 
Sharpe v. Sharpe, 105 S. C. 459, 90 S. E. 34 (1916). Signature by mark. 
Guided-hand or assisted writing. 


Wisconsin. 

Colbert v. State, 125 Wis. 423, 104 N. W. 61 (1905). ‘‘Also in answer to 
the question whether this writing showed any evidence of a guiding hand he replied 
{the witness, John F, Tyrrell, Milwaukee] that it did not. It would not require 
expert evidence to establish the fact that when the hand or pencil of a person 
engaged in writing is guided by the hand of another person the result could not be 


normal handwriting of either person.’’ 
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Wisconsin—continued. 

Colvert v. State, 125 Wis. 423, 104 N. W.61 (1905). ‘£ . . . upon rebuttal the 
expert Tyrrell was asked whether, assuming that certain papers in evidence were in 
the genuine handwriting of the defendant . . . could Exhibit M have been 
written as it was, with the priest holding defendant’s hand. THe replied that in his 
opinion it was not a guided hand. . . . It would not require expert evidence to 
establish the fact that where the hand or pencil of a person engaged in writing is 
guided by the hand of another person the ‘result could not be the normal handwriting 
of either person.’’ 


2-6 EFFECT OF INTOXICATION ON HANDWRITING. 


North Carolina. 

McLeod v. Bullard, 84 N. C. 515 (1881). ‘‘The comparison of handwritings 
[by the expert] was made solely to ascertain whether there was any discrepancy 
in the manner of their execution and, if so, whether that discrepancy could be 
accounted for by the alleged drunken condition of the plaintiff at the time he 
signed the deed.’’ Held competent. 


Pennsylvania. 

In re Wertheimer’s Estate, 286 Pa. 155, 133 Atl. 144 (1926). ‘‘One of the 
most convincing acts was the character of her signature. It is in a bold, firm hand, 
without a tremor, not in the splattered, sprawling form she used when intoxicated.’’ 


2-7 RETOUCHED, OVERWRITTEN, AND PATCHED 
HANDWRITING. 
Indiana. 
White Sewing Machine Co. v. Gordon, 124 Ind. 495, 497, 24 N. E. 1053 (1890). 
Evidence of the retouching of the letter ‘‘0’’ in the word ‘‘Gordon’’ exeluded. 


Mississippi. 
Moye v. Herndon, 30 Miss. 110, 118, 120 (1855). Experts competent to testify 
as to retracing of letters. 


New Jersey. 

Wright v. Flynn, 69 N. J. Eq. 753, 61 Atl. 973 (1905). ‘‘Upon the evidence of 
experts I am able to observe that the signature of ‘Catharine Wright’ at the 
bottom, and ‘Paterson, N. Jersey’ thereunder, have been originally written with 
a somewhat pale ink, and then the lines overwritten with a somewhat darker ink. 
I am also able to observe, what would probably have escaped my observation unless 
I had been directed to it by their evidence, that [in the body of the will] many, 
and perhaps all, of the letters show that the parts below the line are not continuous 
with the upper parts, but have been added afterwards. mt ' 


2-8 INTERPRETATION OF OBSCURE AND INDISTINCT WRITING. 


California. 

People v. King, 125 Calif. 369, 58 Pac. 19 (1899). ‘‘When the characters 
in which an instrument is written are difficult to be deciphered . . . the evidence 
of persons skilled in deciphering . . . is admissible.’’ 


Illinois. 
Duffin v. People, 107 Ill. 113, 47 Am. Rep. 431 (1883). ‘‘The officers of the 
bank, observing that the ink in which the note was written was rapidly fading, 
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Illinois—continued. 

had the note photographed, and this copy was offered in evidence simply to prove 
the words of the original, and not the peculiarity of the handwriting. Since the 
taking of that photograph the original has faded so that it has become illegibie 
or practically so. . . . We think the proof of the copy here was clearly competent.’’ | 


Whittaker v. Gutheridge, 52 Ill. App. 460 (1893). ‘‘It is said that the com- 
missioners acquired no jurisdiction because the petition did not show that the 
petitioners resided within two miles of the proposed road. . . . Does t-h-o-w 
mean two, or three, or nothing? . . . In view of the fact that the statute says 
two, and that these letters were intended to designate the number of miles, and 
represent two better than any other number from one to infinity, we are inclined 
to hold that the meaning is sufficiently plain and that the petition is sufficient to 
confer jurisdiction.’’ 


indiana. 
White Sewing Machine Co. v. Gordon, 124 Ind. 495, 24 N. E. 1053 (1890). 
‘*On the trial . . . the appellant offered, for the inspection of the jury, what 
purported to be a microscopic enlargement of the signature of the appellee to the 
bond in suit . . . ,’’ expecting to show by the enlargement ‘‘that after the letter 
‘o’ in the word ‘Gordon’ had been made, the pen was put aside to retouch it; 
but the court . . . excluded the enlarged microscopic signature. . . . The 
enlarged signature . . . was, at most, a mere copy, while the original was in 
court. Had it been desirable for the jury to examine the signature in question 
with the aid of a microscope, we know of no reason why they should not have 
permitted to do so; but the admission of what purported to be an enlarged 
copy . . . opened the door to innumerable collateral questions.’’ 


Kentucky. 
Hawkins v. Grimes, 52 Ky. (13 B. Monroe) 257, 263 (1852). 


Louisiana. 

Succession of Lefort, 139 La. 51, 71 So. 215 (1916). ‘‘The effect produced 
upon us is that the pen caught in the paper as the testatrix was closing the end of 
the figure ‘6’. While the ‘6’ is not perfect, there is no suggestion, and certainly 
no testimony, that it is not a ‘6’, or that it is, or that it resembles, any other 
numeral. . . . The former cannot be done, because it is of the essence of the 
validity of a will that it be dated ‘by the hand of the testator’ (C. C. 1588, [1581]), 
and it cannot be ‘dated’ in any other way. . . . Any evidence, recognized by law 
and not expressly. prohibited by statute, caleulated to convince the court and 
establish the certainty of the date, should be admitted and heard. The whole 
question resolves itself into a matter of proof.’’ 


Massachusetts. 

Stone v. Hubbard, 61 Mass. (7 Cush.) 595 (1851). ‘‘. . . when the 
characters in which a paper is written are obscure and difficult to be deciphered, 
the evidence of persons whom practice and experience in examining writings have 
made skilful, is competent for the purpose of aiding the court or jury in arriving 
at a true reading of the document.’’ 

Commonwealth vy. Nefus, 135 Mass. 533 (1883). ‘‘The questions presented 
relate to the admission of certain communications in cipher, supposed to have been 
written by the defendant. . . . It was written in the same cipher used by the 
defendant, and he testified that she understood this cipher, and had written to 
him in it. ed 
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Michigan. 
Kux v. Mich. Central Savings Bank, 93 Mich. 511, 53 N. W. 828 (1892). 
[Question whether a figure was ‘‘1’’ or ‘‘4’’.] Experts . . . ‘were permitted 


to express an opinion upon this question. In this there was no error.’’ 


Missouri. 

Swan v. O’Fallon, 7 Mo. 231 (1841). ‘‘Whether the endorsement was erased 
or not was a fact for the jury . . . and the court committed no error in refusing 
to permit the witness to tell them his opinion on the subject.’ 


New Jersey. 
Ward v. Wilcox, 64 N. J. Eq. 303, 307, 51 Atl. 1094 (1902). 


New York. 

Sheldon v. Benham, 4 Hill (N. Y.) 129, 40 Am. Dee. 271 (1843). ‘‘I see no 
objection to the testimony of the witness in relation to these memoranda. He 
was... called . . . asa person skilled in such matters to tell the jury what 
these short entries stood for.’’ 

Dubois v. Baker, 40 Barbour 556, 561 (1863). Interpretation of writing over 
erasure. 

Dressler v. Hard, 127 N. Y. 235, 27 N. EH. 823 (1891). ‘*A dispute thereupon 
arose whether the date of the receipt was January or July (1881) . . . The 
defendant called an expert to show that the date of the receipt was ‘January’ and 
not ‘July’ . . . If such comparison may be made by unskilled jurymen, why 
should they not be aided and enlightened, as they may be in analogous cases of 
the genuineness of handwriting, alterations, and simulations by men who have 
made the subject of handwriting a study and have obtained skill and proficiency 
in that branch of knowledge.’’ 

State Bank v. Postal, 12 Misc. 546, 34 N. Y. Supp. 18 (1895). ‘‘From an 
inspection of the note it would be difficult to say whether the time written in the 
note on the blank space before the printed word ‘months’ was two or four; it 
therefore, became a question of fact for the jury. The defendants introduced in 
evidence a number of checks . . . in some of which the word ‘Two’ was written 
similarly to the time written in the note and in others the word ‘Four’ was written 
legibly and spelled correctly. We think the case was fairly submitted . . .’” 


AG thy Lise 
See: Armstrong v. Burrows, 46 Pa. Spm. Ct. (6 Watts) 266, 268 (1837). 


ahs v. Seeger, 17 Pa. 519 (1852). ‘*. . . a word existed in the paper, as 
to which there was the testimony of two witnesses, whether it was one word or 


another. The word was obscure by an abrasion. from time or accident, or was 
illegibly written . . . the court very properly submitted the fact to the jury.’’ 
Texas. 


N. Y. Mutual Life Ins. Co. v. Baker, 10 Tex. Civ. App. 515, 31 8. W. 1072 
(1895). ‘‘In such eases [obscure writing] expert witnesses should be allowed to 
give their opinions. It is manifest the art of photography can be made to render 
valuable assistance to the jury in solving such questions.’’ 


Vermont. 

State v. Wetherell, 70 Vt. 274, 40 Atl. 728 (1898). ‘‘The court permitted 
an ert OX Pelt ee eto pick out, arrange and construct into sentences the 
marked and dotted words and letters and to testify what they meant.’’ 

**It was competent to call any one to make the decipherment . . . as much 
as it would be to read a letter so illegibly written as to be difficult to make out.’’ 
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West Virginia. 

_ Beach y. Riley, 14 W. Va. 55 (1878). ‘‘If the warrant on its face rendered 
it doubtful whether the words . . . were still a part of the warrant, or had 
been stricken out . . . the court ought to have permitted experts . . . to give 
their opinion as to whether the words were in fact erased or not,??’ 


2-9 HANDWRITING AS PROOF OF SUICIDE. 
Kentucky. 


Mutual Life Ins. Co. v. Louisville Tr. Co., 269 S. W. 1014 (1925). ‘‘It 
is a matter of common knowledge that many suicides leave written statements 
of their intention to destroy themselves. In the absence of anything to the contrary 
the presumption is that these letters correctly stated his intention.’’ 


North Dakota. 


Clemons v. Royal Neighbors, 14 N. D. 116, 103 N. W. 402, 8 A. & E. Anno, C. 
1111 (1903). ‘‘On a table in the room was found a note in Clemons’ handwriting. 
The note was not produced at the trial, but a sufficient foundation was laid for the 
introduction of secondary proof of its contents.’’ 


South Carolina. 
See page 410, Figure 217, of this book. 


2-10 IDENTIFICATION OF PERSON BY PROOF OF HANDWRITING. 


Idaho. 
State v. Martinez, 250 Pac. 239 (1926). ‘‘This was a police record con- 
taining the fingerprints and signature of one Hazel Butler . . . The state 


introduced expert testimony that the signatures on Exhibit B and on. the cer- 
tificate of the first marriage were written by the same person. This is substantial 
evidence of identity.’’ 


Illinois. 

Stitzel v. Miller, 250 Ill. 72, 95 N. E. 53 (1911). ‘‘It has never been doubted 
that the authorship of a writing might be shown by other circumstances than the 
likeness or unlikeness of one handwriting to that of another; as by the character 
of spelling, or style of composition. . . . Proof of such peculiarities may be 
made in any way that would be appropriate in other cases.’’ 


Kentucky. 

Adams’ Ex’x v. Beaumont, 10 S. W. (2d) 1106 (1928). ‘‘It is a well known 
fact that each individual who writes by these means acquires a style of writing, a 
certain mannerism in the formation of letters and words, absolutely peculiar to 
himself, and which, almost without exception, renders his handwriting easily dis- 
tinguishable from that of others by those familiar with it, or by experts in 
chirography.’’ 


Ohio. A 

Bell v. Brewster, 44 Ohio 690, 10 N. E. 679 (1887). ‘‘But it is argued that 
no instance of a case can be produced where a comparison of hands was resorted to 
for the purpose of proving identity . . . many instances may be produced other 
than Queen y. Castra, in which a comparison of hands has been resorted to for this 


urpose.’’ 
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Oregon. 
Bank of Weston v. Saling, 33 Ore. 394, 54 Pac. 190 (1898). Identity by proof 
of handwriting. 


Virginia. 

Gilliam v. Perkinson, 4 Rand. (Va.) 325 (1826). ‘‘. . . with those who 
have written much, that character is so fixed and striking, that persons acquainted 
with it will feel no more difficulty in recognizing it, than in knowing the face of 
the writer.’’ 


2-11 SYSTEMS AND NATIONALITY IN THE IDENTIFICATION OF. 


Oklahoma. 
In re Creger’s Hstate, 274 Pac. 30 (1929). ‘‘The decedent always used the old 
style ‘a’ in the beginning of a sentence, and in the will the new style of ‘a’ is used.’’ 

‘«The age of a manuscript may often be ascertained, with little chance of error, 
by some such indications as the following: the peculiar form, size, and character of 
the writing, for a regular procession in the modes of writing may be traced by 
abundant evidence through every age from the remotest times.’’? History of the 
Transmission of Ancient Books, by Isaac Taylor, London, 1827. 

‘“For although each person (not a professed scribe), in practicing the art of 
writing, has invariably had a style marked by certain individual characters, yet 
each example is stamped with the general impress of the age in which the writers 
lived; and thus, though different in detail all private handwriting of the fifteenth 
century, for instance, has, overlying the individual peculiarities, a general character 
belonging to the age; and the same may be said of the sixteenth century and 
subsequent periods.’’ The Origin and Progress of the Art of Writing, by Henry 
Noel Humphreys, London, 1854. 


2-12 DISGUISE AND IMITATION OF HANDWRITING IN FORGERY 
MAY MAKE IDENTIFICATION OF WRITER DIFFICULT 
OR IMPOSSIBLE. 
Connecticut. 

McGarry v. Healy, 78 Conn. 365, 62 Atl 671 (1905). ‘‘The disputed writings 
having been declared to be disguised, it was not only pertinent but important that 
the plaintiff should show that attempts at disguises did not, as shown by experience, 
eradicate from the product those peculiarities which, to the initiated especially, 
indicate the producer. The questions were properly admitted.’’ 


Illinois. 

Langdon v. People, 133 Ill. 382, 24 N. E. 874 (1890). ‘‘A number of wit- 
nesses . . . swore that they were acquainted with the handwriting of the plaintiff 
in error, and that the signature . . . is not in his handwriting. But little reliance 
ean be placed upon such testimony. The forger seeks to disguise his own hand- 
writing and to imitate that of the man whose signature he forges.’’ 


2-13 TRACED HANDWRITING. See also 11-4. 
Georgia. 

Martin v. Bank of Leesburg, 137 Ga. 285, 73 S. E. 387 (1911). ‘‘It was not 
error for the court to allow an expert to testify ‘This Nine Hundred Dollar ticket 
was evidently traced from a paper already written; it was not made at the first 
writing ’.’’ 
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2-14 MENTAL CONDITION INDICATED BY HANDWRITING. 
Idaho. 


Schwarz v. Taeger, 44 Idaho 625, 258 Pace. 1082 (1927). ‘‘The letters in the 
handwriting of the deceased were properly identified and should have been admitted 
as showing his condition of mind. In re Burnham’s Will, 24 Colo. App. 131, 134 
Pac. 254; Baker v. Baker, 202 Ill. 595, 67 N. E. 410; Bulger v. Ross, 98 Ala. 267, 
12 So. 803; Wigginton v. Rule, 275 Mo. 412, 205 S. W. 168, 40 Cye. 1024. Those 
in typewriting were not sufficiently identified as having been written by deceased 
to justify us in saying that the trial court abused his discretion in refusing their 
admission.’? 


Missouri. 

Gott v. Dennis, 246 S. W. 218 (1922). ‘‘The other facts [handwriting 
of decedent] bearing on the testator’s physical condition . . . were also com- 
petent on the issue of undue influence and testamentary capacity. Plaintiff also 
put a doctor on the stand who testified that from the tremulous character of his 
signature to the will in question he was of the opinion that the testator had 
the palsy when he signed his will, which indicated that his mental faculties were 
not absolutely normal, but to what degree he could not state. . . . He also 
said that a man who has a handwriting like that (referring to the signature to 
the will) could not have absolute control over his will power, but he would not 
say that any man that writes a tremulous hand is insane.’’ 

Smallwood v. St. Louis-San Francisco Ry. Co., 263 S. W. 218 (1924). 
**Court does not judicially know that signature of a release with the left hand by 
a right handed person, requires full possession of the mental faculties.’’ 


Pennsylvania. 

In re Wertheimer’s Estate, 286 Pa. 155, 133 Atl. 144 (1926). ‘‘In 1916, did 
the woman have mental capacity to make her will? . . . These circumstances 
appear in abundance, not only from the character of her own handwriting to the 
document, but also other facts attending the signing by these two witnesses.’’ 


2-15 LINE QUALITY, FIRMNESS OR TREMOR IN HANDWRITING 
AS EVIDENCE OF GENUINENESS OR LACK OF GENUINENESS. 


Massachusetts. 

Moody vy. Rowell, 34 Mass. (17 Pick.) 490 (1835), at pp. 495, 498: ‘‘ Whether 
it is competent to call a person professing skill and knowledge, to give an opinion to 
the jury, from a mere inspection of the controverted hand, whether it is a free, 
natural and genuine hand, or a stiff, artificial and imitated one. . . . the court 
are of the opinion that this . . . is competent evidence.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘*. . . it lacks the 
life of the genuine signature. It presents the appearance of a labored and dead 
meagnction.«. . .’’ 


New York. 


Matter of Albinger, 30 Misc. 187, 63 N. Y. Supp. 744 (1900). ‘‘There is a 
dash and swing about the stroke which evidences a quick and confident penman, 
while, on the other hand, the signature to the will, although it simulates the stand- 
ards, the strokes appear to be labored and lacking the clean-cut appearance of the 


true signatures.’’ 
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New York—continued. 

Matter of Burtis, 45 Mise. 437, 89 N. Y. Supp. 441 (1904). ‘‘A person may 
write poorly at time when his signature does not resemble his usual style of writing, 
perhaps, but there is a built-up, mechanical appearance of this disputed signature 
which even a most liberal consideration cannot disregard.’’ 


Pennsylvania. 

Lodge v. Phipher, 11 Serg. & R., 333 Pa. (1824). ‘‘In an imitated hand there 
is generally a stiffness which a very acute observer may perhaps distinguish.’’ 

In re Wertheimer’s Estate, 286 Pa. 155, 133 Atl. 144 (1926). ‘‘One of the 
most convincing acts was the character of her signature. It is in a bold, firm hand, 
without a tremor, not in the splattered, sprawling form she used when intoxicated. 
The bank officer, possibly the one person more familiar with her business than any 
one else, gave abundant evidence of her capacity at all times. Proponent produced 
medical testimony, but the facts here are sufficient.’’ 


United States. 

In re Varney, 22 Fed. (2d) 230. Mr. Justice Cochran: ‘‘In the genuine 
signatures, of which there are forty-six or forty-seven, there is no indication of 
restraint anywhere. The writing is free and flowing. It is perfectly natural. On 
the other hand, the eight disputed signatures appear artificial, as if made under 
restraint. They are not free and flowing, as are the genuine signatures. a2 


2-16 SKILL IN IMITATION OF HANDWRITING. 


North Carolina. 

Croom vy. Sugg, 110 N. C. 259, 14 S. E. 748 (1892). ‘‘It would unquestionably 
have been competent to prove in connection with the testimony tending to show the 
signature to the bond to be a forgery, that the plaintiff, who had set it as genuine, 
was unusually clever in imitating the handwriting of others . . . it was not 
irrelevant to go a step further, and show that the plaintiff had the skill to qualify, 
as well as the motive to stimulate him to commit the forgery.’’ 


Washington. 

State v. Edelstein, 146 Wash. 221, 262 Pac. 622 (1927). ‘‘Evidence tending 
in some substantial degree to show that an accused possessed special skill, such as 
would enable him to commit the crime for which he is being tried, it apparently 
having been committed in a manner requiring such special skill in its execution, 
we think is admissible. In 1 Wigmore on Evidence (2d Ed.), See. 83, that learned 
author says: ‘As indicating the likelihood of a person doing or not "doing an act 
in question, his physical capacity (or lack of it), his technical skill (or lack of it), 
and his possession (or lack) of the appropriate means or tools, are usually of 
sufficient probative value to be admissible.’ ’’ 


2-17 THE SERRATION THEORY OF HANDWRITING 
IDENTIFICATION. 


New York. 

Matter of Burtis, 43 Miscel. Rep. 487, 89 N. Y. Supp. 441 (1904). ‘‘The 
serration theory, also advanced by proponent, is a method of assuming to identify 
a person’s handwriting by the number of minute abrasions, called ‘serrations’, 
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New York—continued. 

which appear on the edges of the lines. This theory is of such doubtful utility 
that even its author [Dr. Persifor Frazer the witness] has not full confidence in 
it, and it needs no extended discussion.’’ 


Continuity of Writing and Writing Above Genuine Signature. 5-3. 
Compelled Handwriting—Witness compelled to write. 1-7. 
Volunteered Handwriting. 1-6. 

Ancient Documents or Handwriting. 19-3. 

Skill in Writing as Evidence of Forgery. 13-19. 





ANNOTATED CASES ON SUBJECTS IN SECTION 2. 


Cross-examination of Handwriting Witness. 
81 A. L. R. 1413. 

Value and Weight of Expert Testimony as to Handwriting. 
ieee. 199, 27 A. lL, R. 313, 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 2. 


An Important Handwriting Decision. 
William J. Kinsley. 
18 Banking Law Journal 319 (1901). 
The Relation of Light to the Proof of Documents. 
A. §. Osborn. 
47 Chicago Legal News 119 (1914). 
Errors in Identification of Handwriting. 
A. 8. Osborn. 
48 American Law Review 849 (1914). 
Experts in Handwriting. 
51 Cornhill Magazine 148. 
Microscopic Experts in Handwriting. 
R. H. Ward. 
3 New Jersey Law Journal 198. 
Handwriting as Evidence of Identity. 
29 Solicitor’s Journal and Reporter 584. 
13 Washington Law Reporter 541. 
Regulation of Expert Testimony as to Disputed Handwriting. 
William J. IJinsley. 
65 Albany Law Journal 108 (1903). 
General Basis for a Valid Expert Opinion Concerning Questioned Writings. 
B. F. Davenport. 
3 Journal of Criminal Law & Criminology 940 (19135). 
Instructions to the Jury where Handwriting is Identified by Expert Testimony. 
G. L. Elliott. 
7 Iowa Law Bulletin 55 (1921). 
Proof of Handwriting and Documents. 


A. §. Osborn. 
55 Canadian Law Journal 105 (1919). 


Scientific Investigation of Handwriting and Law of Evidence. 


R: V. Piper. 
15 Canadian Law Journal 149, 181. 
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REFERENCES TO AND DISCUSSIONS OF TOPICS IN SECTION, 2 IN x 
TECHNICAL BOOKS AND LAW BOOKS. boxe? 


Handwriting. 
Wigmore. Many references, see Index. 
Disputed Document Books. See Bibliography. 
The Origin and Progress of Writing. Thomas Astle, 1784. . 
The Origin and Progress of Writing. Henry Noel Humphreys, 1854. 
A History of The Art of Writing. William A. Mason, 1920. 
Manuscripts, Inscriptions and Muniments. Henry Smith Williams. 
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SECTION 3. 


DISPUTED TYPEWRITING. 


SUBDIVISIONS AND SPECIAL TOPICS. 


. Admission of Typewriting as Standard of Comparison. 

. Identification of Typewriting. 

. Improbability of Similar Defects in Two Machines. 

- Developed and other Defécts and Changes in Design of Characters showing 
Date and Identity of Typewriting. 

. Identification of Typewriter Operator. 

. Identity or Difference as shown by Ink and Ribbon of Typewriter. 

. Continuity of Typewriting. 

. Comparison of Printed Characters. 


orm PRwONH 


3-1 ADMISSION OF TYPEWRITING AS STANDARD OF 
COMPARISON. 
Kansas. 

State v. Uhls, 121 Kans. 377, 247 Pac. 1050 (1926). ‘‘The admission of the 
purported Westerhaven letters is also complained of, on the ground that, even 
assuming there was evidence of its having been written on a typewriter_used at the 
sanitarium, there was no evidence that it was written by him, because the standards 
with which it was compared were not shown to have been his work, while there 
was evidence that one of them was written by his secretary . . . We regard it 
as a fair question for the jury whether under all the circumstances it was clear that 
the Westerhaven letter was written by the defendant.’’ 

Huber Mfg. Co. v. Claudel, 71 Kan. 441, 80 Pac. 960 (1905). (Three 
typewritten and typesigned letters offered and received.) ‘‘As to two of these 
Jetters their admissibility is clearly made out by the fact as it was shown that they 
were received in answer to letters written, properly posted and sent to the F. I. Co. 
{The third admitted on evidence of typewriting. ] 


Maine. 
Grant v. Jack, 116 Me. 342, 102 Atl. 38 (1917). Typewritten standards 
admitted. ‘‘. . . to determine by the comparison if there were defects or 


irregularities in the typewriting of the original letter which were plainly reproduced 
in the typewriting of the copy [standard].’’ 

‘«The basis for its admissibility is the fact now well recognized, that the work 
of any particular typewriter, after it has been in use for some time, has a distinc- 
tive character. , . . ‘alignment’, ‘off its feet’, ‘spaces between letters’, and 
“imperfection of type’, used.’’ 


New York. 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). ‘‘Inasmuch as its work 
affords the readiest means of identification, no valid reason is perceived why 
admitted or established samples of that work should not be received in evidence for 
purposes of comparison with other typewritten matter alleged to have been produced 
upon the same machine.’’ 

People v. Werblow, 209 N. Y. S. 88 (1925). ‘‘The law is well settled that such 
specimens of typewriting are properly received in evidence for the purposes of 
comparison. ’? 

[755] 


§ 3-1, 2 QUESTIONED DOCUMENTS. 


Wisconsin. 

Opinion of Mr. Justice Webb, Peshtigo Lumber Company v. Robert O. Hunt 
et al. Wisconsin Rapids, Wis. (1903). ‘‘It therefore appears that defendant Hunt, 
during the month of April, 1903, by himself or through the agency of some other 
person, falsely made and prepared what purported to be a typewritten copy of the 
record in its altered form . . . as of the date August 7, 1893.’ 


oa 3-2 IDENTIFICATION OF TYPEWRITING. 
Idaho. . 

General Motors Acceptance Corporation v. Talbott, 38 Idaho 13, 230 Pace. 30 
(1924). ‘‘An examination of the note admitted in evidence discloses the fact that 
the same is not complete and regular upon its face. Four irregularities appearing 
upon its face point to this conclusion: (1) Attention is first called to the date 
of the note, which appears as ‘February 14, 1921.’ It is apparent that an erasure 
and change has been made. The figures ‘19’ are printed. The figure ‘2’ appears 
in black typewriting. The remainder of the date appears in blue typewriting.’’ 


Illinois. 
Western Bottle Mfg. Co. v. Dufner, 186 Ill. App. 285 (April, 1914). ‘‘ Where 
there was a question whether defendant accepted . . . and such acceptance 


depended upon whether a post-script on a letter written by defendant, the admission 
of the testimony of a witness familiar with typewriting, to the effect that the post- 
script was written by the same machine with which the body of the paper was written 
is not improper.’’ 


Kansas. 

State v. Uhls, 121 Kans. 377, 247 Pac. 1050 (1926). ‘‘The certificates bore 
an apparently good assignment from Gibbs, which in fact was a forgery . . - 
Expert evidence was introduced, showing that the letter was written on a type- 
writer used at the Uhls Sanitarium, and there was testimony that the defendant 
himself used the typewriter at times.’’ 

Huber Mfg. Co. v. Claudel, 71 Kans. 441, 80 Pac. 960 (1905). ‘‘There might 
have been and easily could have been, some peculiarity in the manner of writing or 
the character of the letters of the typewriter that would serve to identify the letter 
by comparison with those he had received from the company.’’ 


New Jersey. 

Levy v. Rust, (N. J. Eq.), 49 Atl. 1017, 1024, 1025, 1027 (1893). ‘*An expert 
in typewriting is brought here, and that expert sat down by my side at the table 
here, and explained his criticisms on this typewriting, and I went over it with him 
carefully with the glass . . . it appeared very clearly . . . I was very much 
struck by his evidence. . . . If you compare the typewriting work it contains 
precisely the same peculiarities which are found in the typewriting in these seven 
suspected papers.’’ 


New York. 

People v. Risley, 214 N. Y. 75, 108 N. E. 200 (1915). Follows People v. 
Storrs in admitting standards. Defendant convicted for fraudulently inserting in 
legal document the words ‘‘the same’’ in typewriting of his machine. Verdict 
reversed because of mathematical testimony which did not have proper foundation. 
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Texas. 

Rudy v. State, 81 Crim. R. 272, 195 S. W. 187 (1917). ‘‘Complaint is made 
to the effect that the letter of August 15th and that upon which the prosecu- 
tion is founded were written upon the same typewriter as the letter admittedly 
coming from the defendant.’’ ‘Testimony allowable. 


United States. 

Kerr y. U. S., 11 F.(2d) 227 (1926). ‘‘The machine was in the house of the 
brother-in-law where Kerr often went . . . an expert testified that the type- 
writing on the package [containing poisoned candy] was done on that particular 
machine.’’ Conviction sustained. 


3-3 IMPROBABILITY OF SIMILAR DEFECTS IN TWO MACHINES. 


North Carolina. 

Hedgpeth v. Coleman, 183 N. C. 309, 111 S. E.:517 (1922). ‘‘The defendant 
objected to his honor’s refusal to give the jury this instruction: ‘That owing to the 
large number of typewriters of different kinds and makes now in use, and the sim- 
ilarity in styles of typewriting in the various schools, the jury should scan with care 
the evidence of the expert before arriving at a conclusion that the defendant wrote 
the letter complained of.’ . . . the testimony of an expert ought neither to 
be blindly accepted nor arbitrarily rejected. . . . But should be subject to the 
tests that are ordinarily applied to the evidence of other witnesses, and to the 
court’s instructions that the jury must find the facts upon their own sound judg- 
ment.’ Refusal to give instruction not error.’’ 


Utah. 

State v. Freshwater, 85 Pac. 447 (1906). ‘‘. . . while it might be possible for 
two machines out of repair to have precisely the same defects and to produce the 
same faulty printing in every respect that characterized the letters and affidavits 
mentioncd, such a thing or coincidence is not at all probable.’’ 


3-4 DEVELOPED AND OTHER DEFECTS AND CHANGES IN 
DESIGN OF CHARACTERS SHOWING DATE AND 
IDENTITY OF TYPEWRITING. 

California. 

Re Dreyfus, 175 Calif. 417, 165 Pac. 941 (1917). ‘‘It was not perfected until 
1875 [the typewriting machine] and did not come into general use until several 
years thereafter.’’ 


Illinois. 

Lyon v. Oliver, 316 Ill. 292, 147 N. E. 251 (1925). ‘‘The letter ‘m’ appears 
the same in each exhibit but differs from the ‘m’ in the letters of Strawn. There 
is testimony in the record tending to show that the m’s in the form in which they 
appear in the exhibits were not in use until several years after 1908 [the date of 
the document]. 


Michigan. 
Gamble vy. Second National Bank (Gamble-Burt Case), Michigan State Bar 
Journal, Vol. IV, No. 8 [Document dated 1880 written on a typewriter that was 


not manufactured until 1911]. 
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Oregon. 

State v. Swank, 99 Ore. 571, 195 Pac. 168 (1921). ‘‘Wood’s [J. F. Wood, 
Chicago] testimony was clear, analytical and convincing, and the reasons for his 
belief were stated in concise language from which the jury could and did find that 
the two notes were prepared by the same person on the same typewriter ¢ 
This is an age of typewriters, in which they are important in many of the daily 
transactions. ” 


Utah. 

State v. Freshwater, 30 Utah 442, 85 Pac. 447, 116 Am. St. Rep. 853 (1906). 
Holding that, on an issue as to whether certain typewritten letters were written 
by the defendant, it was competent for an expert to testify that a comparison of 
the letters, defendant’s typewritten affidavits, and the work done on certain machine, 
indicated, because of defects in type, alignment, and spacing, that the letters and 
affidavits were written on the machine in question. (See also, Cases on forgery of 
printing.) 


Vermont. ; 

In re O’Brien, 93 Vt. 194, 107 Atl. 487 (1921). (Arising out of Eastman vy. 
Vermont Marble Company case, Rutland.) ‘‘We find that the alleged agreement 
in the typewritten part thereof was written on a Hammond typewriter, and that 
the style of type used on said Hammond typewriter or certain characters used in 
writing said agreement were not manufactured or in use until some years after 
July 18, 1892, the date of the said agreement.’’ 


Canada, 

In re Aird, 28 Quebee (Court Superieure) 235, 243 (1905). ‘It is submitted 
that, as a matter of fact, the characteristics of typewriting are more difficult 
to copy than those of ordinary handwriting, resulting from involuntary action, 
such as difference in speed, pressure, etc., which can always be discovered by 
photography but can never be successfully copied.’’ 


3-5 IDENTIFICATION OF TYPEWRITER OPERATOR FROM 
TYPEWRITING. 
Arkansas. 
Joseph v. Briant, 115 Ark. 538, 172 S. W. 1002 (1914). ‘‘The witnesses 
testified that they were familiar with Mr. Shirley’s method of writing [on a vine 
writer] and constructing his sentences, and the testimony was admissible. at 


Michigan. 

Bartholomew v. Walsh, 191 Mich. 252, 157 N. W. 575 (1916). ‘*. . . had 
been written by a different operator on a different typewriter than page 6, as 
indicated by alleged differences in type, in margining, in punctuation, in capitalizing, 
and in the watermarks in the paper . . . We think the testimony . . . was 
properly received.’’ 


Oregon. 
State v. Swank, 99 Ore. 571, 195 Pac. 168 (1921). **. . . from which the 
jury could and did find that the two notes were prepared by the same person on 


the same typewriter.’’ 
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3-6 IDENTITY OR DIFFERENCE SHOWN BY INK AND RIBBON 
OF TYPEWRITER. 
Kentucky. 

Tabor v. Tabor, 213 Ky. 309, 280 S. W. 134 (1926). ‘‘A close scrutiny of the 
typewritten words of the exhibit now before us discloses beyond all question that 
the words which were added were typewritten with a typewriter equipped with a 
ribbon much older and much drier than that on the typewriter which wrote the 
rest of the document. . . . Using a powerful magnifying glass emphasizes the 
difference so as to leave no doubt.’’ 

Baird v. Read, 217 Ky. 71, 288 S. W. 1014 (1926). ‘‘On examination of the 
original document, with the aid of a magnifying glass, we are able to discern that 
the figures ‘$10,550.00’ were not written at the same time and with the same type- 
writer ribbon as the balance of the instrument, and are somewhat out of line with 
- the other typewritten words immediately preceding it. That these figures are inter- 
lined cannot be doubted from an examination of the original paper.’’ 


3-7 CONTINUITY OF TYPEWRITING. 
Illinois. 
Lyon y. Oliver, 316 Ill. 292, 147 N. E. 251 (1925). ‘‘The spacing between 
the lines . . . would be the same unless the paper were taken out of the machine 
and replaced ele! 


3-8 COMPARISON OF PRINTED CHARACTERS. 


Pennsylvania. 

McCorkle v. Binns, 5 Binney, 340 Pa. (1812), 6 Am. Dec. 422. ‘‘I think that 
a foundation being first laid, the jury may be permitted to compare the types, 
devices, etc., of newspapers.’’ 

Commonwealth vy. Smith, 6 Serg. & R., 568 (1819). ‘‘The evidence was clearly 
admissible; . . . the witness further stated that from his knowledge of the notes 
of the bank, the paper, type, and the whole appearance, the note was forged.’’ 

Commonwealth v. Wyoda, 44 Pa. Superior Ct. 552 (1910). ‘‘It was therefore’ 
competent for the Commonwealth to prove that all the genuine certificates were 
printed alike, in a particular form and upon a particular colored paper.’’ 


Typewritten Signature. 16-1. 

Forgery by Printing. 13-2. 

Typewritten Letter Proved by Typewriting and Contents. 17-3. 
Ruled Squares and ‘est Plates to Illustrate Characteristics. 10-3. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 3. 


Typewriting Expert Testimony. 
63 Albany Law Journal, p. 472, 1901. 
38 Chicago Legal News, p. 312, 1906. 
Typewriting as Evidence and Date Shown by Typewriting. 
Typewriter and Phonographie World, April, 1907, Vol. XXVIII, No. 11. 
American Lawyer, June, 1907. 
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Expert Evidence as to Typewriting. 


15 Case and Comment 29, July, 1908. 


Forgery of Typewriting. 
8 Law Notes 385, 1904. 


Identification of Typewritten Forgery. 


Chicago Legal News, 55; 221, Feb. 1, 1923. 
The History of the Typewriter, Geo. Carl Mares, 1909. 
The Typewriter, History and Encyclopedia, Illustrated, Business Equipment Co., 


New York. 


ANNOTATIONS ON CASES UNDER SECTION 3. 


Expert Evidence as to Typewriting. 
Ae Let Ane Ns.) COU: 
L. R. A. 1917 F-391. 
L. R. A. 1918 D-652. 


Typewriting as Standard. 
A. & HE. Ann. 1914 C-201. 


Forged Typewriting. 
8 A. & E. Ann. 86. 
A. & E. Ann. 1916 D-784. 
12 Ce 1a 


Printed, Stamped or Typewritten Sig- 


natures. 
37 L. R. A. (N.S.) 352. 
L. R. A. 1917 B-285. 


UoAS plteabue Odie 
A. & E. Ann, 1913 B-663. 
A. & E. Ann, 1918 B-1030. 


Typewriting. 
18 L. R. A. (N. S.) 680. 
L. R. A. 1915 D-1084. 
10 R. C. L. 999. 


Presumption as to alteration of Type- 
written Instrument Made in 
Duplicate. 

18 L. RB. A._CN. S82) 680; 


‘Authenticity of Typewritten Letter. 


9 A. L. R. 981: 
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SECTION 4. 


MATERIALS: PAPER AND WATERMARKS, PENS AND PENCILS, 
INK, BLOTTERS, SEALS. 


SUBDIVISIONS AND SPECIAL TOPICS. 


1. Paper. 

2. Artificial Soiling and Ageing of Paper. 
3. Identification and Age of Ink. 

4. Questioned Seals. 

5. Blotter, Effect on Apparent Age of Ink. 
6. Pens and Pencils. 


4-1 PAPER. 
Arkansas. 
Strickland yv.'Strickland (Ark.), 129 S. W. 801 (1910). ‘‘That the file mark 
*190—’ on the deed showed that it was prepared for use after the year 1900 - 
could not have been executed . . . on the 20th day of February, 1898 . . .”’ 


Georgia. 

Reed’s ‘‘Conduct of Lawsuits’’. ‘‘I have seen more than once a writing put 
in evidence, reciting that it was executed anterior to 1861, but which was disproved 
because the paper was the inferior and unmistakable kind manufactured by the 
Southern mills during the last years of the late civil war.’’ Page 44. 


Iowa. 

Eisfield v. Dill, 71 lowa 442, 32 N. W. 420 (1887). [Age of writing.] ‘‘We do 
not discover anything . . . which would authorize us to disregard the evidence.’’ 
Louisiana. 


Belcher v. Booth [Ed. Sudlind Will], 164 La. 714 So. 116"(1927)5 "The 
record discloses that the alleged olographic will under which the plaintiff, as uni- 
versal legatee of the testator, claims his estate, is dated January 24, 1902; that it 
was found in an old trunk about 21 years after the death of the testator. 

‘The most decisive testimony in the whole ease is given by Mr. J. E. Colton, 
of Pittsfield, Berkshire county, Mass. Mr. Colton is the manager of the typewriter 
paper department of Eaton, Crane & Pike Company . . . Mr. Colton testifies 
that he himself prepared the sketch from which the type was made for the water- 
mark of ‘Berkshire Bond U. 8S. A.’; that this sketch wis made on December 19, 
1905 . . . that between December 12, 1907, and October 11, 1909, the letter B 
in the word ‘Berkshire’ was [accidentally] dropped from the dandy roll, and 
likewise from the watermark on five different lots of paper . . . The purported 
will is written upon a piece of typewriter paper which is watermarked ‘erkshire 
Bond U. S. A.’ . . . Im this ease it is shown beyond a reasonable doubt that 
the purported will is written upon paper that was not made and marketed until 
five years after the death of the alleged testator, and therefore there is no escape 
from the conclusion that the document purporting to be the will of the deceased 
is a forgery.’’ 
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New Hampshire. 

32 N. W. 420 (1887). Knight v. Heath, 23 N. H. 410 (1851). ‘*. . 
if the paper should prove to have a watermark date long after the professed date 
of the writing, or a watermark of the manufacturer, who began business long after 
the transactions in question purport to have occurred, or if the paper is of a 
kind more recently invented, as the machine-made paper, these facts with most 
jurors, would destroy their confidence in the paper at once.’’ 


New Jersey. 

Ward v. Wilcox, 64 N. J. Eq. 303, 51 Atl. 1094 (1902). ‘‘This inspection 
leads me to the . . . conclusion that . . . the word ‘ten’ is written over 
an erasure,—which has diminished the thickness of the paper.’’ 


New York. 

Dubois v. Baker, 40 Barb. 556, 30 N. Y. 355 (1864). ‘‘Does there appear to 
have been an erasure in the note? Was the erasure made before or after the body 
of the note was written? Are either of the edges of the note in question. cut 
edges, or the ordinary foolscap edge? It is a mistake to assume that these questions 
ealled for an opinion. The answers to them elicited facts. He [the expert] was 
competent to say by comparison of this with other writings of Baker whether 
it was more crowded and the words more cramped and confined than his usual 
writing.’’ 

In re Oliver’s Will, 126 Misc. 511, 214 N. Y. S. 154. (1926). ‘‘The paper 
writing under discussion was filed in this court, as a single sheet of paper, the 
outside sheet, containing the endorsement, ‘‘ Last Will and Testament of’’, having 
been cut off. With its removal a portion of the top part of the will sheet itself 
was also cut off. Law blank publishers nowadays mark their blanks with code 
letters, which indicate the month and day and year when the blank is printed, 
and the quantity printed. . . . The most silent and at the same time the most 
vociferous evidence proves to be the tail of a comma. In dissevering the top of 
the blank the tail of a comma between the words ‘Street’? and ‘New’ in the 
‘Grand’ and ‘Street’, were left on the paper writing. The microscope shows it. 
An enlargement of the tail of the comma and the lobes of the letters . . . 
makes it certain. A -demonstration at the trial through the aid of microscopic 
instruments revealed that the tail of the comma and the lobes of the letters in 
‘Grand’ and ‘Street’ left upon the disputed instrument would not match the top 
of the comma, and fhe letters upon the forms printed in January and February, 
1924, but did match exactly the comma and letters upon the form of October 24, 
1924.?? 


Pennsylvania. 
Commonwealth v. Smith, 6 Serg. & R. 568 (1819) Penna. ‘‘The evidence 
was clearly admissible; . . . the witness further stated that from his knowledge 


of the notes of the bank, the paper, type, and the whole appearance, the note 
was forged.’’ : 

Rockey’s Estate, 155 Pa. 456 (1893). ‘‘The paper had the appearance of 
2) 

Commonwealth v. Wyoda, 44 Pa. Superior Ct. 552 (1910). .‘‘It was therefore 
competent for the Commonwealth to prove that all the genuine certificates were 
printed alike, in a particular form and upon a particular colored paper.’’ 


age. 


Tennessee. 
Allen v. The State, 3 Humphrey (Tenn.) 366 (1842). ‘‘If . . . the 
paper were strikingly unlike that upon which the genuine ones were printed, 


[ 762\] 


QUESTIONED DOCUMENTS: CITATIONS. § 41, 2,5 


Tennessee—continued. 

evidence of its spurious character might thus be furnished . . . the whole 
printing and the material on which it is found may be looked to in order to 
ascertain its genuineness.’’ 


Texas. 

Caldwell v. State, 28 Tex. App. 566 (1890). ‘‘. . . the witness declared 
that the . . . paper was a leaf taken from the blank book owned by the 
defendant. ’’ 


Vermont. 

Bridgman vy. Corey, 52 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope 
he discovered traces of pencil marks and that the fiber of the paper had the 
appearance of having been broken and rubbed before the ink was laid on. He 
should have been permitted to testify.’’ 


England. 

Case of Dennis McGuire, Lancaster Sp. Assizes 1801. ‘‘If . . . the paper 
were strikingly unlike that upon which the genuine ones were printed, evidence 
of its spurious character might thus be furnished.’’ ‘‘The whole writing and 
the material on which it is found may be looked to in order to ascertain its 
genuineness. . . .’’ [Affirming lower court.] 

2 East. Pleas of the Crown, p. 1002 (1801) England. Discussing the texture 
of the paper and watermark as showing falsity. 

Hale’s Trial, 17 Howard-State Trials 173 (1728). ‘‘The size of the paper 
also, he says, confirmed his suspicion. And sure, gentlemen, paper must be very 
dear that a note for such a sum (6,400 Pounds) should be wrote on so scanty a 
piece as you have produced.’’ [Charge of Judge in early forgery over genuine 
signature case.] Defendant found guilty of forgery. 


FOLDS IN PAPER, WRITING OVER. 5-2 


4-2 ARTIFICIAL SOILING AND AGEING OF PAPER. 
New Jersey. 

Levy v. Rust, 49 Atl. 1017 (N. J. Eq.) (1893). ‘‘I want to say something 
about the appearance of these receipts, when they were produced they seemed 
unusually dirty. . . . A strong suspicion arises that they were intentionally 
and deliberately made dirty for the purpose of giving them the appearance of 
_ genuineness.’’ 


4-3 IDENTIFICATION AND AGE OF INK. 
Alabama. 

Glover v. Gentry, 104 Ala. 222, 16 So. 38 (1894). ‘‘ Witness was asked 
whether in his best judgment the words ‘twelve hundred and’ were written in 
the same ink that the other part of the note was written in. He showed qualifica- 
tions rendering him competent to answer the question.’’ 

Talley v. Cross, 124 Ala. 567, 26 So. 912 (1899). ‘‘An expert may testify 
as to the characteristics of the handwriting in question as to whether the writing 
is natural or feigned, was or was not written at the same time, with the same 
pen and ink, and by the same person, and as to alterations or erasures therein, 
as to the age of the writing and the obscurities therein.’’ 
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Alabama—continued. 

Massey v. Reynolds, 213 Ala. 117, 104 So. 494 (1925). ‘‘It appears on its 
face, from the ink used in signing it by the testator and by the witnesses and from 
other circumstances, that the testator in their presence signed it at the bottom twice, 
once for each subscribing witness.’’ 


California. 

Mickel v. Althouse, 38 Cal. App. 321, 176 Pac. 51 (1918). ‘‘It is not easily 
conceivable that under the cireumstances here shown to have existed any substantial 
weight should be allowed to the bald statement that the signatures were made, 
‘not on the same day’.’? 


Georgia. 

Rowe v. Henderson Naval Stores Co., 143 Ga. 746, 85 S. E. 917 (1915). ‘‘The 
purporting date is of itself nothing, for anybody may have forged the written 
date but yesterday.’’ 


Illinois. ' ~ 

Lafrentz v. Cavanagh, 166 Ill. App. 306 (1913). ‘‘Modt testified, over the 
objection of the appellant, that he had been a bookkeeper for about thirty years, 
that he had handled thousands and thousands of checks, and that in his opinion 
the words ‘To bal. acct.’ were written later than the body of the check and signature; 
that he based his opinion upon the apparent difference in ink. . . . Appellant 
seeks a reversal ‘on the ground, inter alia’, (2) that the court erred in admitting 
expert evidence as to the time when the words ‘To bal. acct’ were written upon 
the check. . . . The contention of appellant that the inquiry was not a proper 
subject for expert testimony cannot be sustained. Appellant’s contention that 
the witness Modt was not qualified to testify as an expert is untenable.’’ 

Rass v. Sebastian, 160 Ill. 602, 43 N. E. 708 (1896), 57 Ill. App. 417, affirmed. 
{Claimed that an addition had been made to a document after filing.] ‘‘We agree 
that the testimony of an expert in handwriting and inks should have been 
admitted. ’’ 


Iowa. 

Eisfeld v. Dill, 71 Iowa 442, 32 N. W. 420. ‘‘*There was no doubt that the 
question [whether or not a writing was 30 years old] was one proper for expert 
evidence. ’’ 

Putnam v. McCormack, 159 Iowa 792, 140 N. W. 880 (1913). **. . . if a 
witness has qualified by showing some considerable experience in determining the 
age of writing . . . he should be allowed to testify on that subject as an expert.’” 
‘«The value of his opinion when expressed necessarily depends upon the character - 
of the ink used, to what extent exposed, the kind and care of the paper, where 
and how kept, climatic influences, and the like.’’ 


Kentucky. 

Hawkins v. Grimes, 52 Ky. (13 B. Monroe) 257 (1852). ‘*. . . the evidence 
of erasure and insertion of words and figures and the opinion of the witness 
[expert] that there had been an erasure and insertion in certain parts of it were 
properly admitted.’’ 


Maine. 

Williams v. Williams, 112 Me. 21, 90 Atl. 500 (1914). ‘*The witness was 
permitted to give to the jury information that he acquired by the aid of the 
microscope indicating the age of the ink.’’ Arxin. Cases 1916-D, 928. 
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Massachusetts. 

Quinsigamond Bank v. Hobbs, 11 Gray (Mass.) 250 (1858). ‘*. . . South- 
worth’s [the expert] testimony that in his opinion all the words in the note in 
suit were written at the same time was within the legal province of an expert.’’ 

Bacon v. Williams, 79 Mass. 525 (1859). [Expert allowed to testify] ‘‘. . 
in relation to the various words and letters, the way in which the letters were formed, 
their appearance and the peculiarities observed by him, as to where the pen was 
taken off, as to the angles in the letters and a stiffness in a portion of the 
handwriting; and to state his opinion as to the ink with which the body of the 
note was written as compared with the ink in the signature and date.’’ 

Jewett v. Draper, 88 Mass. 6, Allen 434 (1863). ‘‘In Bacon v. Williams, 13 
Gray 525, the witness also testified as to the difference in the ink used in different 
parts of the writing. . . . These were particulars as to which a person of 
skill might enlighten a jury.’’ 


Michigan. 

Vinton v. Peck, 14 Mich. 287, 295, 296 (1866). Evidence that a note was 
not written with the same ink as the note in suit. Writing-master and bookkeeper 
of experience held qualified. ‘‘We think any experience in using pen and ink 
would qualify a person of ordinary capacity to form an admissible opinion 
concerning such identity, although it might be of very small weight under doubtful 
circumstances. ’’ 

Sheldon v. Warner, 45 Mich. 638, 8 N. W. 529 (1881). ‘‘One of those 
documents appear among the exhibits and presents the remarkable coincidence 
that it is written with the same poor and yellowish ink as the deed and signed 
with the same blue ink by Warner and contains the filling up of date and writing 
of Landerville’s name in a third kind of ink quite black and resembling the date 
of Ryan’s deed. That the same diversities of ink should be found in papers executed 
at intervals of nine months, and that they should both be witnessed at the same 
interval by the same witnesses, and of whom one could not write his name, would 
be remarkable if both were genuine.’’ 


Mississippt. 

Moye v. Herndon, 30 Miss. 110 (11855). ‘*. . . . that the letters constituting 
part of the endorsement had been retraced with a pen and the words ‘and 
guarantee its payment’ were written in ink of the same color used in retracing the 
letters.’’ [Expert evidence competent. ] 


Missouri. 

Whetsel v. Forgey et al., 20 S. W. (2d) 523 (1929). ‘*Yet the handwriting in 
each alteration, as our inspection of the original deed of trust discloses, has a 
remarkable continuity and uniformity in its execution. The red ink used in both 
piaces is not only of exactly the same color, but the shade of the ink appears to 
be identical in ech alteration, just as if both alterations, so far as’ drying or 
blotting of the ink is concerned, had been treated exactly alike after being written. 


Nebraska. 

Cheny v. Dunlap, 20 Nebr. 265, 29 N. W. 925 (1886). ‘‘T do not think that 
any amount of science, study or skill would enable a person by mere inspection, to 
judge or testify of the age of handwriting with that accuracy necessary to its 
value or safety in judicial proceedings. ’’ 


New Hampshire. 

Ellingwood v. Bragg, 52 N. H. 488 (1872). ‘‘The question here is whether 
the items of account were written at different times or whether they were all 
written at the same time with the same pen and ink.’’ Held witness not qualified. 
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New Hampshire—continued. 

Porell v. Cavanaugh, 69 N. H. 364, 41 Atl. 860 (1898). ‘‘The evidence of the 
experts that the ink used by Burke in signing his name to the instrument .. . 
was different from that used by witness Hunt, was properly admitted. . . . If 
both parties had signed the paper at the same desk, at the same time, it is probable 
that both would have used the same ink. . . . The fact that they used different 
inks was competent for the jury to consider in determining who was right in regard 
to this question.’’ 


New Jersey. 

In re Gordon’s Will, 50 N. J. Eq. (5 Dick Ch.) 397, 26 Atl. 268 (1893). 
Aff’d 52 N. J. Eq. (7 Dick Ch.) 317, 30 Atl. 19 (1894). ‘‘The contestants sub- 
mitted the draft to scientific experts, who pronounce the red ink to be a product 
of eosine, a substance invented by a German chemist named Caro in the year 
1874. . . . The effect of this testimony . . . was to seriously discredit the 
testimony of Mr. Adams, for if he had interlined the draft, as he claimed to have 
done, in 1868, he could not possibly have done so with eosine ink.’’ 


New York. 

Dubois v. Baker, 30 N. Y. 355 (1864). ‘‘Entering into the question of 
forgery . . . is the question whether the ink in which the note, that is the 
subject of investigation, is written or printed, is of the same color of the genuine 
notes. . . It is also true that the color of ink is affected by lapse of time. . - 
An expert in the detection of counterfeits is able to appreciate these changes.’’ 

Goodyear v. Vosburgh, 63 Barb. (N. Y.) 154 (1872). ‘‘The court allowed 
the witness to show the dissimilarity of the two signatures, that the one was a 
natural and the other an unnatural hand, the difference in the color of the ink, 
the writing and the slant of the letters.’ 

Matter of Hopkins, 172 N. Y. 360, 65 N. E. 173 (1902). ‘*Am expert .. . 
if familiar with inks . . . may also be able to determine nearly the age or 
the time that the writing was made.’’ 

In re Bromley’s Estate, 128 Misc. 662, 219 N. Y. S. 701 (1927). ‘* All the 
facts and circumstances weigh heavily against the opinion conclusions of the 
petitioner’s expert . . . On cross-examination many ink writings of known age, 
taken from the records of the Surrogate’s Court, were shown him, and in no 
instance would he venture an opinion as to their age. Obviously such testimony 
is of no value. If the age of ink could be told in one instance, it could be told 
in the other.’’ 


North Carolina. 

Otey v. Hoyt, 47 N. C. 72 (1854). ‘‘It was admitted that the signature was 
genuine but alleged that the seal and the body of the bond was a forgery. That 
the ink had been extracted from the body of a genuine paper by chemieals.’’” 
Testimony of witness rejected because he was not qualified. 


Pennsylvania. 

Fulton v. Hood, 34 Pa. St. 865, 370, 75 Am. Dec. 664 (1859). ‘‘ The plaintiffs 
were allowed to call experts and prove by them that in their opinion the whole 
instrument, including the last line, was written by the same hand, with the same 
pen and ink, and at the same time.’’ 

The Court said that as a ground for the admission of testimony as to the 
comparative ages of documents there should be some reasonably extensive length 
of time involved in the inquiry, or there should be some controversy over the 
genuineness of the signatures or the order in which they were made, or concerning 
interlineations or other irregularities discernible in the document. 
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Pennsylvania—continued. 

Ballentine v. White, 77 Pa. 26 (1874). ‘‘. . . experts were offered to show 
that these alterations were not made at the same time with the body of the receipt. 
The testimony of experts is receivable . . . to prove . . . an instrument was 
written by the same hand, with the same pen and ink, and at the same time. This 
case is, indeed, the converse of that but the principle is undoubtedly the same.’’ 

Commonwealth v. Pioso, 17 Pa. Superior Ct. 45, 55 (1901). ‘‘He not only 
testified that he had been called in court as a witness a number of times in regard 
to the colors of inks but that he had been practically connected with their use 
for many years. His own opinion as to his competency as an expert had little 
to do with the question, although that was not disqualifying, when fairly 
interpreted.’’ 


Vermont. 

Bridgman y. Corey, 52 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope 
he discovered traces of pencil marks and that the fiber of the paper had the 
appearance of having been broken and rubbed before the ink was laid on. He should 
have been permitted to testify.’’ 


Virginia. 

Savage v. Bowen, 103 Va. 540, 49 S. E. 668 (1905). ‘*. . . there was no 
error in admitting the testimony of the two bank officers and the clerk of the 
circuit court as expert witnesses. These witnesses were introduced to state whether 
or not in their opinion, the body of the will, the signature thereto and the name 
of the attesting witness, Bugg, were written in the same ink as the name of witness, 
Savage, and which was the older writing.’ 


Washington. 

State v. Smails, 63 Wash. 172, 115 Pac. 82 (1911). ‘‘Expert may testify, 
that in his opinion, a part of a given writing, although concededly written by the 
person by whom it is purported to have been written, with a different pen, or with 
different ink, from that with which other parts of the same writing were written. 
Such matters are matters of special and peculiar knowledge.’’ 

Sharon v. Hill, 26 Fed. 337 (1885). [Expert testified] . . . ‘‘that the 
signature . . . is written in different ink from the body of the instrument, and 
that the letter was written after the paper was folded as was shown by the 
spreading and absorption of the ink where the pen crossed the fold.’’? [Court 
holds] ‘‘that the ‘Dear wife’ letter in ink and at least the word ‘wife’ in the 
others, are tracings.’’ 


4-4 QUESTIONED SEALS. 
Illinois. 

Anson v. People, 148 Ill. 494, 35 N. E. 145 (1893). ‘‘The witness took 
several impressions of the seal. Subsequently, Moore and Evans . . . tore 
them out of the book in which they had been made, except one, which they apparently 
did not discover. This impression was produced at the trial, and purported to be 
the notarial seal of . . ., and the facsimile of the notarial seal attached 
to the certificate of acknowledgement of the alleged forged trust deed.’’ 


New York. 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). ‘‘If the impression 
of a seal were in controversy, it would surely be competent to show by other 
impressions from the same sealing instrument that the impression was invariably 
characterized by a particular mark or defect.’’ 
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United States. 

Luco v. U. S., 23 How. (65 U. 8.) 515 (1859). ‘This seal on careful examina- 
tion by persons qualified to judge, is proved to be a forgery. . . . We have 
ourselves been able to compare these signatures by means of photographie copies 
and fully coneur from evidence ‘oculis subjecta fidelibus’ that the seal and the 
signatures of Pico on this instrument are forgeries.’’ 


England. 

Expert testimony regarding seal. Comments by Lord Mansfield in Folkes 
y. Chadd, 3 Douglas (26 Eng. C. L.) 157, 159 (1782), 30 Am. Law Review, 491 
J. B. Thayer, Cases on Evidence 707. 


4-5 BLOTTER, EFFECT ON APPARENT AGE OF INK. 


Iowa. 

Farmers, etc., Bank v. Young, 36 Iowa 44 (1872). ‘‘An expert . . . was 
introduced by defendant who testified that in his opinion the signatures were not 
made with the same ink. He was afterwards recalled by plaintiff and testified that 
after his examination by defendant he had examined writing upon the record of 
the court made with the same ink which differed as to the apparent color. He 
accounted for this difference by the fact that a blotting pad had been used. He 
was asked to produce the record referred to by him and point out the difference 
and illustrate the effect of the blotting pad. This was not permitted . . . the 
experiments . . . were calculated to throw light on the subject and he should 
have been permitted to explain and illustrate them fully.’’ 


4-6 PENS AND PENCILS. 
Illinois. 

Harvey v. Smith, 55 Ill. 224 (1870). ‘‘If a person signs a note partly in ink 
but containing a material condition written only in pencil, he is guilty of gross 
earelessness and if the writing in pencil is erased so as to leave no trace behind, 
an innocent holder will take it discharged of any defense of alteration.’’ 

Seibel v. Vaughan, 69 Ill. 257 (1873). ‘‘It is insisted the court erred in 
giving the second instruction for appellee. By it the jury in substance were told 
that if appellant executed the note in controversy with a material portion written 
only in pencil, subject to be easily erased, so as to leave no appearance of alteration 
on the face of the note, when by ordinary care and prudence he could have guarded 
against erasures, he was guilty of negligence, and could not defeat its collection in 
the hands of an innocent holder who took it before maturity, without notice of 
alteration. While it is true there are some slightly inaccurate expressions to be 
found in the instruction, nevertheless it states a correct principle of law and is 
fully sustained by the adjudged cases in this court.’’ 


Iowa. 
Drefahl v. Rabe, 132 Iowa 563, 107 N. W. 179 (1906). ‘‘Citation of authority is 
not necessary to show that it is immaterial with what kind of an instrument a 


signature is made.’’ (A pencil signature). 


Louisiana. 
Philbrick v. Spangler, 15 La. Ann, R. 46 (1860). ‘‘The validity of the will 
is attacked . . . on the grounds, first that it was written in pencil gi? 


Objection overruled. 
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New Hampshire. ' 

Ellingwood v. Bragg, 52 N. H. 488 (1872). ‘‘The question here is whether 
the items of account were written at different times or whether they were all 
written at the same time with the same pen and ink.’’ Held witness not qualified. 


New York. 

McClellan v. Duncombe, 52 App. Div. 189, 65 N. Y. 8. 19 (1900). [Pencil 
memoranda in book.] An expert testified ‘‘that the whole book was written at 
three sittings.’’ Another expert testified that, ‘‘he saw nothing to indicate that 
the entries had not been made at the times when they had been respectively dated.’’ 
This conflicting opinion evidence undoubtedly raised a serious question as to 
the credibility of the author of the book, but the proof was not so strong as to 
warrant this court in reversing judgment.’’ 

Porter v. Valentine, 41 N. Y. S. 507, 18 N. Y. Misc. 213 (1896). ‘‘It appeared 
thereon in pencil, which is as effectual as if it appeared in type, like other names, 
or in ink.’’ 


Ohio. 

Thrailkill vy. Smith, 106 Ohio 8. 1, 138 N. E. 532 (1922). ‘‘It is not denied 
that the pencil which was in fact used by the signers to these petitions is indelible, 
and that it therefore contains the pigment which distinguishes an ink-pencil from 
the ordinary lead pencil. We cannot therefore say as a matter of law that an in- 
delible pencil is not ink. . . . In providing that ink should be employed, it was no 
doubt in the mind of the constitutional framers to safeguard petitions against 
fraudulent practices and to forbid the use of ordinary graphite, because of its want 
of permanency and because of being more susceptible to forgery and other fraudulent 
practices. ’’ 


Pennsylvania. 

Groff v. Groff, 209 Pa. 603, 59 Atl. 605 (1904). Aff’d 21 Lane. Rev. 137. 
‘«There is no rule of evidence that we are aware of which prohibits the use for 
comparison of a genuine lead pencil signature.’’ 


Vermont. 

Bridgman y. Corey, 62 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope he 
discovered traces of pencil marks and that the fiber of the paper had the appearance 
of having been broken and rubbed before the ink was laid on. He should have been 


permitted to testify.’’ 


West Virginia. 

Mayer v. Johnson, 101 W. Va. 522, 133 S. E. 154 (1926). ‘‘The memorandum 
book in which the writing appears, introduced in evidence, shows that the word 
‘Agreement’ and the last word and figures ‘for 3000’, while possibly in the same 
handwriting, were written with a different pencil, a harder one apparently than 
the one used by Johnson in writing the other parts of the memorandum, and 
in a more cramped hand.’’ 


[769] 
49 


ANNOTATIONS ON SUBJECTS IN SECTION 4. - 


Age of Writing. 
L. R. A. 1918 B—437. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 4. 
Ink. 
Chicago Legal News, 9:343. 
Legal Intelligencer, 54:223. 


Ink as a Witness. 
61 Albany Law Journal, 105. 1900. 


Identification of Pencil and Stylographic Marks. 
46 American Law Review, 877. Nov. 1912. 


Questioned Ink Marks—Determining the Age of Ink Marks. 
75 Central Law Journal, 108. Aug. 9, 1912. 


Ink and Forged Documents. 
40 Chicago Legal News, 185. Jan. 18, 1908. 


Origin and Use of Private Seals. 
51 American Law Review, 369. June 1917. 


REFERENCES TO AND DISCUSSIONS OF TOPICS IN SECTION 4 IN 
TECHNICAL BOOKS AND IN LAW BOOKS. 

Ink. 

Wigmore, Ev. §§ 415, 570, 2024. 

Jones, Ev. § 556. 

A. & HE. 15-279. 

Abbott, p. 502. 

Schluttig & Newmann (Entire Book). 

Lehner (Entire Book). 

Questioned Documents, Second Edition, see Index. 

Ames on Forgery, pp. 260-271. 

Hagan, Disputed Handwriting, pp. 187-207. 

Documents and Scientific Investigation, pp. 47-58. 

Forensic Chemistry, pp. 82-94. 

Criminal Investigation, pp. 774-779. 

Science and the Criminal, pp. 105-115. 

Composition and Manufacture of Ink. (Entire Book). 

Chamberlayne, Ev. §§ 884, 2185, 2754. 


Paper. 
Wigmore, Ev. § 2024. 
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Paper Manufacture (Entire Book). 

Questioned Documents, Second Edition, see Index. 
Circumstantial Evidence, pp. 45, 241, 242, 487, 489. 

Ames on Forgery, pp. 272-275. 

Documents and Scientific Investigation, Mitchell, pp. 17, 38. 
Problem of Proof, Second Edition, p. 30. 

Forensic Chemistry, Lucas, pp. 75-77. 

Criminal Investigation, Gross, pp. 475-478. 


Pen. 
Questioned Documents, Second Edition, See Index. 
Documents and Scientific Investigation, pp. 39-46. 
Forensic Chemistry, p. 95. 
15 A. & E. § 279. 


Dates and Time in Documents. 
Wills’ Circumstantial Evidence, pp, 241-248, 


Age of Documents. 
22 J. P. §§ 952-953. 
Abbott, §§ 164, 490, 897. 


Age of Ink. 
Questioned Documents, Second Edition, See Index. 
Problem of Proof, Second Edition, pp. 244, 335. 
Composition and Manufacture, pp. 137-143. 
Documents and Scientific Investigation, pp. 59-66, 70-74. 
Forensic Chemistry, pp. 86-88. 


Testing Inks. 
Questioned Documents, Second Edition, See Index. 
- Disputed Handwriting, p. 205. 
Composition and Manufacture, pp. 133-137. 
Forensic Chemistry, pp. 90-96. 
The Expert Witness, Chapter VIII. 


Carbon Inks. 
Inks: Composition and Manufacture, Mitchell and Hepworth, pp. 13-30. 


Ink Materials. 
Inks: Composition and Manufacture, pp. 31-62. 


Examination of Inks. 
Inks: Composition and Manufacture, pp. 121-143. 


Printing, Typewriter and Marking Inks. 
Inks: Composition and Manufacture, pp. 144-233. 


Safety Inks. 
Inks: Composition and Manufacture, pp. 196-198. 
Scientific Examination, Mitchell, pp. 76-78. 
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Invisible Inks. 
Documents and Scientific Examination, pp. 153-165. 
Science and the Criminal, pp. 130-134. 


History of Ink. 
Inks: Composition and Manufacture, Mitchell and Hepworth, pp. 1-12. 


Iron Gall Inks. 
Inks: Composition and Manufacture, pp. 80-89. 
Hisengallustinten. 


Logwood and Black Inks. 
Inks: Composition and Manufacture, pp. 90-99. 


Seals. 
Questioned Documents, Second Edition, See Index. 
Criminal Investigation, pp. 780-789. 
Chamberlayne Ev., §§ 1953, 2128. 
Forensic Chemistry, pp. 117-123. 
19 Gye., § 1387. 


Examination of Documents. 
Criminal Investigation, Gross, pp. 771-779. 
Documents and Their Scientific Examination. 
The Expert Witness, Mitchell, Chapter VIII. 


Blotter. 
Questioned Documents, Second Edition, See Index. 


Carbon Paper. 
Inks: Composition and Manufacture of Ink, p. 234. 


Water-mark. 
Forensic Chemistry, Lucas, p. 77. 
Questioned Documents, Second Edition, See Index. 
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SECTION 5. 


SEQUENCE AND CONTINUITY OF WRITING AS SHOWN BY CROSSED 
STROKES AND WRITING OVER FOLDS IN PAPER. 


SUBDIVISIONS AND SPECIAL TOPICS. 


1. Sequence of Writing Shown by Crossed Strokes. 
2. Order and Time of Writing Shown by Writing over Folds in Paper. 
8. Continuity of Writing and Writing Over a Genuine Signature. 


5-1 CROSSED LINES AS EVIDENCE OF SEQUENCE OF WRITING. 


New York. 

Dubois v. Baker, 30 N. Y. 355 (1864). ‘‘It is to be observed . . . that it 
was subsequently proved that the body of the note was in the defendant’s hand- 
writing, and was written with blue ink, and that the signature of Allen was written 
with black ink, and that the body of the note was written partly over and upon the 
signature, thus demonstrating, if the evidence was credited by the jury, that the 
body of the note was written after the signature.’’ 

Matter of Hopkins, 172 N. Y. 360, 65 N. E. 173 (1902). ‘‘An expert may 
doubtless be able to determine whether one mark is made over another.’’ 


° 


Pennsylvania. 
Wenchell v. Stevens, 30 Pa. Superior Ct. 527 (1906). ‘‘If a competent 
expert . . . could confidently say that the letter of the signature was over the 


scroll, his testimony should be received.’’ 


5-2 ORDER AND TIME OF WRITING SHOWN BY WRITING OVER 
FOLDS IN PAPER. 
Connecticut. 
Pope v. Rogers, 92 Conn. 248, 104 Atl. 241 (1918). ‘‘. . . the appearance 
of the folds indicate that the instrument was typed before it was folded.’’ 


Massachusetts. 

Jewett v. Draper, 88 Mass., 6 Allen 434 (1863). ‘‘In Bacon v. Williams, 
13 Gray 525, the witness testified to certain physical appearance of a folded paper 
where the writing was across the fold . . . These were particulars as to which 
a person of skill might enlighten a jury.’’ 

Bacon vy. Williams, 79 Mass. 525 (1859). An expert was allowed to testify 
at trial ‘‘ ‘as to his opinion whether the words ‘‘ Daniel Bacon’’ were written before 
the paper was folded; and that the word ‘‘for’’ was written after it was folded, 
because, where the letters forming those words crossed the fold in the paper, the ink 
had spread into the fibers of the paper broken by the folding of the paper, and, 
in his opinion, where it crossed the fold the ink had spread in the fold.” We can 
see no valid objection to the competency of the evidence which the court per- 
mitted . . . the witness . . . to give as an expert.’’ 
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United States. 

Sharon vy. Hill, 26 Fed. 337 (1885). ‘‘After an examination of the face of the 
instrument under the microscope, both Hyde and Piper are of the opinion that the 
signature to the declaration is written in different ink from the body of the instru- 
ment and that the latter was written after the paper had been folded, as shown 
by the spreading and absorption of the ink where the pen crossed a fold; and this 
is plainly indicated by the enlarged drawing prepared by the latter.’’ 


5-3 CONTINUITY OF WRITING AND WRITING ABOVE GENUINE 
SIGNATURE. 
Alabama. 

Glover v. Gentry, 104 Ala. 222, 16 So. 38 (1894). ‘‘. . . to give his best 
judgment whether these three words ‘twelve hundred and’ were written in the same 
ink that the other part of the note was written in . . . there was no error in 
allowing him to answer it.’’ [Raised note. ] 


Illinois. 

Lafrentz v. Cavanaugh, 166 Ill. App. 306 (1911). (When were the words, 
‘“To Bal. acet.’’ written?) ‘‘The evidence as to the time when the words in ques- 
tion were written on the check is in hopeless conflict. If expert evidence can be 
introduced which will add something of value to the information already before 
the jury we think it should be admitted.’’ 


Kentucky. 

Hawkins v. Grimes, 53 Ky. 257 (1852). ‘‘. . . the question [was] whether 
the whole of it was written by C. 8. Hawkins, evidence of handwriting furnished 
the only means of proof.’’ 


Massachusetts. 

Quinsigamond Bank v. Hobbs, 11 Gray (Mass.) 250 (1858). ‘*. . . South- 
gate’s [the expert] testimony that in his opinion all the words in the note in suit 
were written at the same time was within the legal province of an expert.’’ 


Missouri. 

Whetsel v. Forgey et al., 20 S. W. (2d) 523 (1929). ‘‘Yet the handwriting in 
each alteration, as our inspection of the original deed of trust discloses, has a 
remarkable continuity and uniformity in its execution. The red ink used in both 
places is not only of exactly the same color, but the shade of the ink appears to be 
identical in each alteration, just as if both alterations, so far as drying or blotting 
of the ink is concerned, had been treated exactly alike after being written.’’ 

‘*Tt is a fact of common knowledge that the same person’s handwriting at 
different times and on different occasions will and does vary noticeably. One of 
the well-accepted evidences of the verity of the entries in a running book account, 
kept in the same handwriting and using the same ink, is the slight difference in the 
appearance of the writing, due to the fact that the entries were made at different 
times when the execution of the writing is affected by the particular conditions 
influencing the hand and mind of the writer at the time.’’ 


New Hampshire. 

Ellingwood v. Bragg, 52 N. H. 488 (1872). ‘‘The question here is whether 
the items of account were written at different times or whether they were all written 
at the same time with the same pen and ink.’’ Held witness was not qualified. 
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New York. 

Dubois v. Baker, 30 N. Y. 355 (1864). ‘‘As to the writing upon the erasure, or 
whether made before or after the body of the note was written, if that rested in 
opinion, it was a proper inquiry to make of the witness.’’ 

McClellan vy. Duncombe, 52 App. Div. 189, 65 N. Y. Supp. 19 (1900). Pencil 
memoranda in book. An expert testified ‘‘that the whole book was written at three 
sittings.’’ Another expert testified that, ‘‘he saw nothing to indicate that the 
entries had not been made at the times when they had been respectively dated.’’ 


North Carolina. 

Otey v. Hoyt, 47 N. C. 72 (1854). ‘‘It was admitted that the signature was 
genuine but alleged that the seal and the body of the bond was a forgery. That 
the ink had been extracted from the body of a genuine paper by chemicals.’’ 
Testimony of witness rejected because he was not qualified. 


Pennsylvania. 

Ballentine y. White, 77 Pa. 26 (1874). ‘‘. . . experts were offered to show 
that these alterations were not made at the same time with the body of the receipt. 
The testimony of experts is receivable . . . to prove . . . an instrument was 
written by the same hand, with the same pen and ink, and at the same time. This 
ease is, indeed, the converse of that, but the principle is undoubtedly the same.’’ 

Reese v. Reese, 90 Pa. 89 (1879). ‘‘The error . . . is in the overruling of 
an offer to prove by an expert whether in his judgment the body of the note and 
the signature were written by the same hand.’’ 


Vermont. 

Bridgman v. Corey, 52 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope 
he discovered traces of pencil marks and that the fiber of the paper had the 
appearance of having been broken and rubbed wok the ink was laid on. He should 
have been permitted to testify.’ 


Washington. 6 

State v. Smails, 63 Wash. 172, 115 Pac. 82 (1911). ‘*‘. . . was written at a 
different time, under different circumstances, with a different pen, or with different 
ink, from that with which other parts of the same writing were written . . . we 
conclude that the court did not err in admitting the evidence.’’ [Many cases cited 
on continuity of writing. | 


Rationale of Judicial Evidence, by Jeremy Bentham. 

J. S. Mill Edition (1827) Book 7, Chapter 4. ‘‘The only case in which any 
considerable cause of suspicion can be deduced from this source, is that in which 
the different kind of ink appears in spots and patches, having ink of the first 
appearance on each side of it.’’ 


CONTINUITY OF TYPEWRITING. 3-7. 


REFERENCES TO AND DISCUSSIONS OF TOPICS IN SECTION 5 IN 
TECHNICAL BOOKS AND IN LAW BOOKS. 


Continuity of Writing. : 
Wigmore Ev., § 2027. 
Questioned Documents, Second Edition, See Index. 
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SECTION 6. 


IDENTIFICATION FROM LANGUAGE AND EDUCATIONAL QUALITIES. 


6-1 SPELLING, PUNCTUATION, USE OF CAPITALS, COMPOSITION, 
AND LANGUAGE AS PROOF OF IDENTITY. 
Arkansas. 

Josephs v. Briant, 115 Ark. 538, 172 S. W. 1002 (1914). ‘‘It is well known 
that many people, especially illiterate people, have a peculiarity in spelling and in 
the construction of their sentences which is noticeable . . . We find no prejudicial 
error.’’ 

Watts v. Tidwell, — Ark. —, 12 S. W. (2d) 896 (1929). ‘‘She certainly knew 
her name, and, if she could write at all, the presumption is that she could write her 
name and spell it correctly. But she did not spell the name correctly if she wrote 
it, and the fact that her name was misspelled and that witnesses testified that she 
could not write was sufficient evidence to submit the question to the jury.’’ 


California, 

In re England’s Estate, 259 Pac. 956 (1927). ‘‘It lacks punctuation throughout, 
and the fact that no period appears at the end of the concluding paragraph 
does not indicate that the document was incomplete, since the testatrix did not 
use periods in closing other paragraphs and sentences in the will.’’ 


Colorado. 

Bradford v. People, 22 Colo. 157, 159, 43 Pac. 1013 (1896). Comparison of 
spelling allowed. ‘‘The check allowed to have been forged was for the sum of 
twenty-four dollars and sixty cents ($24.60) and the word ‘four’ in the check having 
been written ‘foure.’ ’’ 


Georgia. 

Reid v. State, 20 Ga. 681, 682-684 (1856). Evidence was offered of a peculiar- 
ity in the spelling of certain words as ‘‘hit’’ for ‘‘it’’ in order to show the 
authorship of a disputed writing. The court said, ‘‘And slightingly as counsel 
treat the identity of the orthography, writing ‘hit’ for ‘it’ in both documents, is 
a pretty decided hit after all.’’ 


Tllinois. 

Bevan v. Atlanta Nat’l Bank, 39 Ill. App. 577, 582, 583 (1890). (Habitual 
signature ‘‘Alliee’’—disputed note signed ‘‘Allice.’’) ‘It is not doubted that 
the authorship of a writing may be shown by other circumstances than the likeness 
or unlikeness of the handwriting to that of the alleged writer, as a marked peculiar- 
ity in its spelling . . .’’ ‘*. . . as the marked unlikeness in these respects 
would tend to disprove it, so a marked likeness in peculiarities in spelling, using 
capital letters, and punctuation marks, would tend to prove it . . .’’ The court 
then indicates that these statements are only dicta by adding, ‘‘We think this was 
no such ease,’’ and holds that the alleged misspelling ‘‘ee’’ was only the peculiar 
formation of the letters ‘‘ce’’ and hence a peculiarity [not in spelling but] in 
handwriting which under the rule in Illinois is not subject to comparison. This 
case was reversed in 142 Ill. 302, 31 N. E. 670, the Supreme Court holding that 
it was competent to establish on cross-examination this difference in spelling in 
order to test the accuracy of the witness’ testimony. 
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Illinois—continued. 

Stitzel v. Miller, 250 Ill. 72, 82, 95 N. E. 53, 57.(1911). ‘‘It has never been 
doubted that the authorship of a writing might be shown by other circumstances than 
the likeness or unlikeness of one handwriting to that of another, as by the char- 
acter of spelling or style of composition. Proof of such peculiarities may be made 
in any way that would be appropriate in other cases.’’ 

Lyon v. Oliver, 316 Ill. 392, 147 N. E. 251 (1925). ‘‘It is contended by defend- 
ants in error that the language used in Exhibit D [a letter employing an attorney] 
is such as to show that it was written by a lawyer rather than a layman.’’ 


Kentucky. 

Denny vy. Darraugh, 279 S. W. 1069 (1926). ‘‘She spelled well, whereas 
the note in question and those upon which it is based contain misspelled words. 
It is inconceivable that a woman of the educational qualifications of Mrs. Darraugh 
and who possessed business skill and was an expert penman, would have allowed 
a wholly inexperienced person, scarcely able to write a legible hand, prepare her 
notes, or that she would sign a note so poorly prepared as scarcely to be intelligible 
when she could have within a few moments prepared one in proper form,’’ 


Louisiana. 

State v. McKowen, 126 La. 1075, 5 So. 353 (1910). ‘‘The defendant was asked 
by counsel for the prosecution to spell the word ‘incorrigible’. He refused. . 
1t should have been answered.’’ 


Michigan. 
Bartholomew vy. Walsh, 191 Mich. 252, 157 N. W. 575 (1916). ‘‘It was his 
claim that . . . page 5 of the book had been written by a different operator 


on a different typewriter than page 6, as indicated by the alleged differences in 
type, in margining, in punctuation, in capitalizing, and in the watermarks on the 
paper.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘‘But, continuing the 
examination of the disputed paper, an important circumstance is its great similarity 
in expression to the will of 1873 . . . Upon comparing the two papers it is 
impossible to escape the conclusion that one of them must have been before the 
draughting of the other . . . It is noticeable that the paper dated in 1868 is 
redundant in language, while the paper of 1873 is concise in its terms ae 
(p. 417) I think the inference is strong that if the paper in dispute was forged, it 
must have been forged in the year 1879.’’ 


New York. 

Brown v. Kimball, 25 Wend. (N. Y.) 259, 273 (1846). ‘‘The use of the phrase 
‘Commonwealth aforesaid’ in the printed part of the deed, referring to the ‘province 
of Massachusetts Bay’ in the written filling up the preceding page, is certainly 
not at all to be expected in a deed dated in 1770 and raises a strong presumption 
that the deed was filled up after 1776. It appeared in evidence that . . . the 
word commonwealth is not found to have been used in any deed there recorded 
from 1765 until 1780 when it makes its first appearance.’’ 

Olsted v. C. Stewart (N. Y.), 13 Johns. 238, 239 (1816). An order signed 
‘¢B. Stewart’’ was disputed as a forgery and evidence was given that the alleged 
signer uniformly wrote this name ‘‘Steward.’’ The justice decided against the 
weight of evidence that the order was genuine, and defendant appealed. The court 
said, ‘‘ Whether the judgment ought to be reversed on this ground may be question- 
able’’—reversing the decision on another point. 
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North Carolina. 

Outlaw v. Hurdle, 46 N. C. 150, 155, 165 (1853). Holding that deceased’s 
habit of writing ‘‘its’’ for ‘‘it is’’ could be proved, but under the existing rule in 
North Carolina that with a few exceptions, the evidence is to be heard and not seen 
by the jury, the letters could not be submitted to the jury. 


Oklahoma. 

In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘There are the physical character- 
istics of the will—the writing, the spelling, the use of names therein—directly at 
variance with the spelling, writing, and use of names in the writings and oral speech 
of the decedent, covering a long period of years prior to his death.’’ 


Oregon. 

State v. Swank, 99 Ore. 571 (1921). The witness, Wood, as an expert, was 
permitted to testify that in his opinion the note for $25.00 and the note for 
$65.00 were prepared by the same person on the same typewriter. 

Butts v. Purdy, 63 Ore. 150, 125 Pac. 313 (1912). ‘‘Now Purdy had written 
too many deeds and had too much education to write ‘1th’ for ‘1st’. The conclusion 
from the appearance of the document is almost irresistible that the date has been 
‘doctored’ from.some date like 10th, 20th, or 30th, to 1th, and that by some slip 
the letters ‘th’ have been allowed to stand as they were originally written.’’ 


Pennsylvania. 

Shannon v. Castner, 21 Superior Ct. 297 (1902). ‘‘The fact that the name 
‘Martin’ was written correctly and not ‘Martion’, as in the note in controversy, 
neither destroyed nor lessened its value as a test or standard 1 


Texas. 

Caldwell v. State, 28 Tex. App. 566 (1890). ‘‘. . . ‘the witness declared 
that the chirography, grammar, spelling, capitalization, ete., show conclusively that - 
the document (and the standards) were written by the same hand.’? It was shown 
to be in the handwriting of the defendant, and the paper was a leaf taken from 
the blank book owned by the defendant. 

Matlock v. Glover, 63 Tex. 231, 236 (1885). ‘‘The court did not err in refusing 
to admit the . . . letters . . . for the purpose of allowing the jury to com- 
pare the handwriting and spelling of words that were incorrectly spelled.’’ 


Vermont. 

State v. Kent, 83 Vt. 28, 74 Atl. 389 (1909). (Inscription carved on door.) 
(Comparison of printing and of punctuation held competent.) ‘‘It is the manifest 
habit of the writer to use the period as a mark of separation and not as a terminal 
character. It will be noticed that this is not strictly a comparison of handwriting, 
it is rather the proof of a habit regarding the use of a character. This branch 
of the law of the subject is well recognized and may be illustrated by the proof aris- 
ing from the misuse of capitals or habitual mistakes in spelling.’’ 


Virginia. 

Sprouse v. Commonwealth, 81 Va. 374, 378 (1886). Prisoner charged with 
having forged the signature of Gibson to a check was requested to write the name 
‘¢Gibson’’ and wrote it ‘‘gipson,’’ misspelling it the same way it was misspelled 
on the check. Held: This evidenee could be offered on trial—affirming lower court 


which admitted it. 
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Wisconsin. 

State v. Miller, 47 Wis. 530, 532, 3 N. W. 31 (1879). Comparison of spelling 
excluded. The letter containing the threats was dictated to defendant and he was 
requested to write it. The copy so made, showing the same form, style, and orthog- 
raphy as the original was held inadmissible because not in evidence for some other 
purpose [the rule at that time], and the action of the lower court in admitting 
the copy was held erroneous. 


United States. 

U. 8. v. Chamberlain, 12 Blatchford 390, 25 Fed. Cas. No. 14778 (1874). The 
cards displayed characteristic instances of misspelling, and it was held competent 
to admit other writings of the defendant containing identical errors, for the 
purpose of connecting the defendant with the cards which were the subject of the 
charge. 

Smith vy. Fenner (U. 8. Federal), 1 Gall. 170 (1812). ‘‘The plaintiff’s counsel 
offered witnesses acquainted with the handwriting of the scribe who drafted the will 
to prove that the altered word was not in his handwriting and the witnesses mainly 
relied on the manner of forming the letter ‘‘t’’ and the use of double hyphens.’’ 

Sharon v. Hill, 26 Fed. 337 (1885). ‘‘The ‘Dear Wife’ letters have nothing 
wifely about them except the word ‘wife’ in the address.’ 


Canada. 

Scott v. Cregar, 14 Ont. App. 152 (Hogarty, C. J.) (1886). ‘‘If a man be 
indicted for sending a threatening letter, and it is found graced by certain eccentric 
expressions . . . is it possible that it could not be given in evidence that the 
prisoner . . . was in the habit of adorning his conversation and correspondence 
with these . . .?’’ . 

Pratte v. Voisard, 44 D. L. R. 157 (1918). ‘‘Drouin, J., by whom the case was 
tried, observes that the writings of the testator shew him to have been a man of 
education, capable of expressing himself correctly, whilst in the will we find: ‘une 
ignare maniére de dire, une orthographic pleine d’incorrections et une écriture bien 
inférieure 4 la sienne’.’’ 


England. 

Brookes vy. Tichborne, 5 Exchequer 929 (1850). Holding evidence admissible 
that plaintiff spelled defendant’s name ‘‘Titchborne’’ instead of ‘‘Tichborne,’’— 
lower court reversed on this point. 

Cresswell v. Jackson, 4 F. & F. (Eng. Nisi Prius Reports) 1, 5 (1864). Words 
correctly spelled in the will were misspelled in the codicil. Evidence that one of 
the plaintiffs misspelled the same words was admitted as tending to show that he 
forged the codicil. 

Crisp v. Walpole, 2 Hagg. Ecce. Rep. 535, 536. ‘‘There are other circtimstances 
unfavorable to the genuineness of the instrument: the day of the month is written 
after the name of the month, where as it is proved to have been the habit of 
the deceased, almost universally observed by him, to write the day of the month 
before its name. It was also the habit of the deceased to write his names of bap- 
tism in full length, and not by initials, to formal instruments, though not to common 
letters, but to this codicil there are only the initials of the Christian names.’’ 

Rex v. Voisin, 1 K. B. 531, 1 A. L. R. 1298 (1918). ‘‘The defendant wrote 
‘Bladie Belgim’ when requested to write ‘Bloody Belgian’, this having been 
found on the paper wrapped around the body.’’ 
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Rationale of Judicial Evidence, by Jeremy Bentham. 

J. 8. Mill Edition (1927). ‘‘In the script in question, the style, phraseology, 
or mode of spelling, manifestly dissimilar to those of the individual in question, 
ascertained from other sources.’’ 

In the script in question, indications of a character manifestly superior or 
inferior to that of the individual in question, in respect of learning, intelligence, 
veracity, or any other branch or morality, as established by other writings, dis- 
courses, or actions of his, sufficiently ascertained.’’ 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS 
IN SECTION 6. 


Handwriting in Respect to Peculiarities in Orthography, by John B. Clayberg, 
2 Michigan Law Journal 16. 


REFERENCES TO AND DISCUSSIONS OF TOPICS IN SECTION 6 IN 
TECHNICAL BOOKS AND IN LAW BOOKS, 
Spelling. 
Corpus Juris, Vol. 22, p. 624. 
Jones, Vol. 3, p. 637. 
Wigmore Ey., § 90. 


Identification from Language and Expression. 
Wigmore, §§ 87, 2024, 2148, 2149. 
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SECTION 7. 


THE EXPERT WITNESS AND EXPERT TESTIMONY. 


SUBDIVISIONS AND SPECIAL TOPICS. 


. Admissibility of and Necessity for Expert Testimony. 

. Expert Opinion as to Disputed Handwriting Does Not Invade Provinee of Jury. 

. Testimony of Experts Not Excluded Because of Loss of Disputed Document. 

Arbitrary Rejection of Expert Testimony Reversible Error. 

- Qualifications of Expert Witness. 

. The Modern View of Expert and Opinion Testimony. 

. Superiority of Opinion of Scientific Witness. 

- Comparison by Expert better than Recollection of Lay Witness. 

. Compensation of Experts. 

. Experts under Subpoena. 

. Official Experts. 

. ‘*Corroboration’’ of Lay Testimony or Opinion by Expert Testimony in Pennsyl- 
vania and South Carolina. 

. Qualified or Indefinite Testimony, ‘‘I think’’ or ‘‘I believe’’, is Admissible. 

. Separation or Exclusion of Witnesses. 

. Presumption against Expert Testimony. 

. Ancient Restrictions Overruled, Continued or Revived. 
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7-1 HEPA SEEDS wf OF AND NECESSITY FOR EXPERT 
TESTIMONY. 
Alabama. 

Griffin v. State, 90 Ala. 596, 600 (1890). ‘‘Only experts, persons accustomed 
to and skilled in the matter of handwriting, may institute comparison between 
writings of unquestioned genuineness and the writing in dispute and give an 
opinion.’’ 

King v. State, 8 Ala. App. 239, 62 So. 374 (1913). ‘‘Expert may compare 
signatures and express opinion, non- expert may not, unless he has seen the alleged 
writer write.’’ 

Kirby v. Brooks, 215 Ala. 507, 111 So. 235 (1927). ‘‘It is elementary law that 
the inquiry as to an expert’s competency is addressed to the sound discretion of the 
trial court, whose decision on the evidence will not be disturbed on appeal except 
for palpable abuse. Burnwell v. Setzer, 191 Ala. 398, 67 So. 604, and cases cited 
therein; 22 Corp. Jur. 526, Sec. 610.’ 


California. 

Spottiswood v. Weir, 80 Calif. 448, 6 Pac. 381 (1889). Attempted to prove by 
defendant that the signature to a lost deed was the same as the one signed to a 
purported deed of the alleged grantor, which was produced and shown to the witness. 
Testimony excluded because witness was not an expert. 

People v. Dole, 122 Calif. 486, 55 Pac. 581 (1898). ‘‘As to the competency 
of the witness, his testimony showed that he had made use of the fluid in question, 
and was in tact an expert, and the matter to be proved was the subject of expert 


evidence.’’” 
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California—continued. 

People v. Derrick, 259 Pac. 481 (1927). ‘‘On these slips of paper were 
written figures and names more or less unintelligible to persons ‘inexperienced 
in the methods of gambling . . . That the characters constituted a proper 
subject of expert testimony cannot be questioned.’’ 


Colorado. 

Hendrix v. Gillett, 6 Colo. App. 127, 39 Pac. 896 (1895). ‘‘The alter- 
ation . . . was by adding to the first ‘A’ the marks or lines necessary to make 
it an ‘M’ and in the same manner converting the second ‘A’ into an ‘N’,’’ 
Experts were allowed: to testify. 


Tllinois. 

Pate v. People, 8 Ill. 644 (1846). ‘‘ Phillips was an expert and as such, was 
better able from experience, to point out the erasures and alterations to the jury.’’ 

‘*Tt is not sufficient that a witness has barely seen a party write, he must be 
acquainted with his handwriting.’’ 

Rass v. Sebastian, 160 Ill. 602, 43 N. E. 708, affirming 57 Ill. App. 417 (1896). 
‘‘The evidence on the question as to whether such alteration was made was very 
conflicting. We agree with the appellate court that the testimony of an expert in 
handwriting and inks, should have been admitted on the hearing.’’ 


Indiana. 

Nelson v. Johnson, 18 Ind. 329 (1862). ‘‘. . . the question fo be solved by 
the skill of experts was, whether the figure ‘9’ in a promissory note had been 
altered to a ‘7’. This was a proper subject for the opinion of experts. 

Tucker v. Hyatt, 148 Ind. 471, 41 N. E. 1047 (1895). ‘‘The mere circumstance 
that a witness has become acquainted with handwriting since the opening of a trial 
is not in itself enough to make his evidence as to the genuineness of the handwritin 
incompetent. ’’ ; 


Towa. 

Mixer v. Bennett, 70 Iowa 329, 30 N. W. 587 (1886). ‘‘Hvidence respecting 
handwriting by comparison should be by experts.’’ 

Frank y. Berry, 103 N. W. 358, 128 Iowa 223 (1905). ‘‘The fact that a witness 
testifying as to whether certain letters were written by another is not an expert 
and had enjoyed but little business experience, goes to the weight of his testimony 
rather than to its admissibility.’’ 

Eisfield v. Dill, 71 Iowa 442, 32 N. W. 420 (1887). Age of writing. ‘‘We do 
not discover anything . . . which would authorize us to disregard the evidence.’’ 


Kentucky. 

Hawkins v. Grimes, 13 B. Monroe, Ky. 257 (1852). ‘‘. . . the evidence of 
erasure and insertion of words and figures and the opinion of the witness [expert] 
that there had been an erasure and insertion in certain parts of it were properly 
admitted.’’ 


Maine. 
Page v. Homans, 14 Me. 478 (1837). ‘‘The defendant was permitted to prove 
that signatures could be so perfectly imitated by an adroit penman as to render 


detection extremely difficult.”’ 
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Massachusetts. 

Quinsigamond Bank v. Hobbs, 77 Mass. 250 (1858). ‘‘The authorities show 
that the expert’s testimony that in his opinion all the words in the note in suit 
were written at the sume time was within the legal province of an expert.’’ 

_ Vineyard Grove Co. v. Town of Oak Bluffs, 163 N. E. 888 (1928). ‘*. . 
the question whether an expert is qualified to give an opinion rests largely in the 
discretion of the presiding judge, whose decision will not be reversed unless 
clearly erroneous in law.’’ 


Michigan. 

Vinton vy. Peck, 14 Mich. 287 (1866). ‘‘Experts can certainly aid a jury very 
much in these inquiries by comparison, and if any are admitted, the degree of their 
skill cannot be nicely measured. But we think the presumption cannot be safely 
raised that all jurors here can be qualified to form opinions for themselves upon 
questions of handwriting; and while if capable, they may properly make comparison, 
it is safer and better, we think, to make sure that they receive such. light as is 
accessible.’ 


Mississippi. 

Jones v. Finch, 37 Miss. 461, 75 Am. Dee. 73 (1859). ‘‘It is a general rule 
that in matters of science, trade, and art, persons of skill may give their opinions 
in evidence whenever the question is material to the issue . . . a witness 
who . . . has acquired experience and skill in judging handwriting is a competent 
witness.’’ 


Missouri. 

High vy. Quincy, O. & K. C. R. Co., 300 S. W. 1102 (1927). ‘‘The opinion of an 
expert when admissible at all is evidence; sometimes it is the only evidence by 
which proof can be made.’’ 


Nevada. 


State v. Kuhl, 42 Nev. 185, 175 Pac. 190 (1918). ‘‘No rule of law prevents 
them [experts] from testifying positively as to conclusion.’’ 


New Hampshire. 

State v. Mannion, 82 N. H. 518, 136 Atl. 358 (1927). ‘*In this state the rule 
governing the admissibility of opinion evidence ‘has been so broadly phrased as to 
eliminate much risk of technical use.’ 4 Wig. Ev., Sec. 1924. Such evidence is 
received whenever the trial court finds that it will be helpful to the jury.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 422, 26 Atl. 268 (1892). ‘‘The contestants in the 
next place, undertook to show by comparison that the signatures of . . . to the 
disputed paper are not in the handwriting of the persons they purport to represent. 
This comparison was made in two ways—first, by witnesses who had acquired 
personal knowledge of the handwriting of those several persons, by having seen 
them write, or by having received writings from them . . .; and, second, by 
witnesses who had no previous knowledge of the genuine handwriting, and made 
their comparison by placing that which was disputed in juxtaposition with that 
which was genuine . . . The latter witnesses were admitted when it was shown 
that they had special skill and experience in making such comparison.’’ 


New York. 


Sheldon v. Benham, 4 Hill (N. Y.) 129, 40 Am. Dec. 271 (1843). ‘‘I see no 
objection of the testimony of the witness in relation to these memoranda. He 
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New York—continued. 
was. . .*called . . . as a person skilled in such matters to tell the jury 
what these short entries stood for.’’ 


. Dubois v. Baker, 30 N. Y. 355 (1864); Hadeock v. O’Rourke, 25 N. Y. S. RB. 
55, 6 N. Y. Supp. 549 (1889). ‘‘The next question objected to by the defendant’s 
counsel was, whether there appeared to be an erasure upon the note . . . made 
apply with some force to the . . . The party assailing the note as forged or 
counterfeited has the right to have a description of it incorporated in the record, 
so that the court of review, which does not usually have the original paper before 
it, may be informed as correctly as possible in regard to its appearance 
Hence a witness with a paper before him may be asked as to the condition and 
appearance of the paper, and such facts are not opinions.’ 


Dressler v. Hard, 127 N. Y. 235, 27 N. E. 823 (1891). The defendant called an 
expert to show that the word written on a receipt was ‘‘Jany’’ and an abbreviation 
for January and not July, from a comparison with other exhibits in defendant’s 
handwriting. Exclusion of the testimony was held error. ‘‘If such comparison 
may be made by unskilled jurymen, why should they not be aided and enlightened 
as they may be in analogous cases of the genuineness of handwriting, alterations 
and assimilations, by men who have made the subject of handwriting a study and 
have attained skill and proficiency in that branch of knowledge.’’ Many cases cited. 


Matter of Burbank, 104 N. Y. App. Div. 312, 319, affd. 185 N. Y. 559, 77 
N. E. 1183 (1905). ‘‘Where, however, the writings are compared with a ‘to be 
proved signature’ which exists only in the mind of the witness no opportunity is 
offered to meet such evidence. The rule seems to be universal that it is only an 
‘expert’ that can qualify himself to give evidence in a particular case, and an 
expert in handwriting is defined to be ‘any person who has had such experience in 
the examination of handwriting as to enable him to note and distinguish the thar- 
acteristics of handwriting . . .’ In the case of Miles v. Loomis, 75 N. Y. 288, 298 
(1878), the opinion of the court expressly recognizes the rule that it is only an 
‘expert’ that can especially qualify himself to testify in a particular case.’’ 


North Carolina. 

Tunstall v. Cobb, 109 N. Car. 316, 14 S. E. 28 (1891). Comparison by experts 
in the presence of jury allowed; but no comparison by the jury. This rule appears 
to be definitely settled. 


Pridgen vy. Gibson, 194 N. Car. 289, 139 8S. E. 443 (1927). ‘‘The basic theory 
is that the opinions of experts are admissible on questions of science, skill, or trade, 
or on questions which so far partake of the nature of a science as to require a 
course of previous study, not necessarily technical specialization in any department. 
Jones v. Tucker, 41 N. H. 547.’’ 


North Dakota. 

State v. Gummer, 51 N. D. 445, 200 N. W. 20 (1924). ‘‘The study of hand- 
writing has become a scientific matter, and with modern theories as to individual 
characteristics as expressed in handwriting, and the scientific means for measure- 
ment and demonstration that have been devised, the status of handwriting evidence 
has wholly changed . . . if they are admissible at all, it must be because of 
the third exception as stated to the general rule, and that 18, ‘where for other 
reasons no collateral issues can be raised by their introduction.’ 


‘(In view of what his heretofore been said regarding the modern tendency 
to enlarge and extend the rules with reference to the matter under consideration 
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North Dakota—continued. 


we think that the exhibits in question were admissible under the terms of this third 
exception.’’ [Rule regarding admission of irrelevant writings as standards of 
comparison changed by Supreme Court. | 


Ohio. 


Hess v. State, 5 Ohio 5, 22 Am. Lec. 767 (1831). ‘‘. . . persons of skill 
may give their opinions in evidence in criminal cases whether the particular hand- 
writing of the instrument alleged to be forged is not true and genuine or forged 
and imitated.’’ 


Hicks v. Person, 19 Ohio Rep. 426 (1850). ‘‘Experts in handwriting who have 
never seen a party’s handwriting may testify by comparison of the paper in question 
with papers proved by direct evidence to be genuine.’’ 


Bell v. Brewster, 44 Ohio St. 690, 10 N. E. 679 (1887). Experts may make 
comparisons and give opinions. 


Oregon. 

State v. Swank, 99 Ore. 571, 195 Pac. 168 (1921). ‘‘The witness, Wood, as an 
expert, was permitted to testify that in his opinion the note for $25.00 and the 
note for $65.00 were prepared by the same person on the same typewriter.’’ 


Pennsylvania 

Commonwealth v. Farrel, 187 Pa. 408 (1898). ‘‘Two things must coneur to 
justify the admission of an expert witness. First, the subject under examination 
must be one that requires that the court and jury have the aid of knowledge or 
experience such as men not specially skilled do not have . . . Second, the witness 
called as an expert must possess the knowledge, skill or experience needed to inform 
and guide the court and jury in the particular case.’’ 


Ramschasel’s Estate, 24 Pa. Superior Ct. 265 (1904). ‘‘It appears to be 
admitted that the opinion of witnesses possessing peculiar skill is admissible 
whenever the subject matter of inquiry is such that inexperienced persons are 
unlikely to prove capable of forming correct judgment upon it without such 
assistance.’’ 

Seaman y. Husband, 256 Pa. 571, 100 Atl. 941 (1917). ‘‘He testified that for 
more than twelve years he had been an accountant and assistant secretary of the 
Manufacturers Club and that his duties required him to pass upon and compare 
signatures. He did not claim to be an expert, and had never seen the decedent’s 
writing, but had seen his signature upon bank checks. We are not convinced that 
there was any abuse of discretion upon the part of the trial judge in permitting 
this witness to make comparison of the signatures.’’ 


Texas. 
Dolan v. Meehan, 80 S. W. 99, Tex. Civ. App. (1904). ‘‘It was proper for 
him [an expert] to express his opinion that the signature . . . was a traced 


signature. It was the subject of expert testimony.’’ 


Vermont. 


State v. Wetherell, 70 Vt. 274, 40 Atl. 728 (1898). ‘‘The court permitted 
ane. 2 expert . . . to pick out, arrange and construct into sentences the 
marked and dotted words and letters and to testify what they meant.’’ 


‘Tt was competent to call anyone to make the decipherment . . . as much 
as it would be to read a letter so illegibly written as to be difficult to make out.’’ 


REASONS FOR OPINION 11-1. 
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7-2. EXPERT OPINION AS TO DISPUTED HANDWRITING DOES 
NOT INVADE PROVINCE OF JURY. 
Alabama. 

Dawson v. State (Ala.), 108 So. 261 (1926). ‘‘Here the matter inquired about 
related to a conclusion to be drawn from a knowledge of the facts depending upon 
professional or scientific knowledge or skill. Where this is a fact, experts may 
testify to conclusions as being the best evidence.’’ 


California. 

In re Hastings Estate, 274 Pac. 973 (1929). ‘‘The appellant also contends 
that section 1871, Code of Civil Procedure, as added by St. 1925, p. 305, providing 
for the calling, by the court, of expert witnesses, is unconstitutional. This point is 
raised because the trial court called a disinterested witness to give his expert opinion 
upon certain questioned documents offered in the case.’’ Affirmed. 


Colorado. 

Westinghouse Co. v. Denver Tramway Co., 3 Fed. (2d) 285 (1925). ‘*. . 
that on account of special knowledge, skill or experience possessed or enjoyed by 
him over others, his opinion on the subject of inquiry will aid the court or jury 
to a correct conclusion; hence one qualified will be permitted to express his personal 
opinion on the ultimate facts.’’ 


Cliff v. People, 269 Pac. 907 (1928). ‘‘Another assignment of error is that 
the trial court erred in permitting the. people’s witnesses ‘to usurp the province of 
the jury’. . . . It seems to be the established rule that it is reversible error 
to permit a witness to give his opinion as to the existence or non-existence of ultimate 
facts, which are to be determined only by the jury, unless such witness is testifying 
as a qualified expert.’’ 


‘«The expert witnesses did not, and could not, usurp the province of the jury. 
The jury was at liberty to give to their testimony great weight, little weight, or 
no weight at all, depending upon all the facts and circumstances in evidence.’’ 


Iowa. 

State v. Steffen, 226 N. W. 45 (1929). ‘‘An expert witness was asked such 
questions as whether he was able to say whether or not the print on the glass and 
the one taken from the defendant’s finger were both made by the same finger. 
Answering in the affirmative, he was asked, ‘What is the fact?’ He answered they 
were the same. This testimony was objected to as calling for the ultimate fact to 
be determined by the jury. The argument is that the questions should have called 
for the witness’s opinion and not the ultimate fact. Such questions should not be 
repeated on the new trial which must be had, and we are not called upon, therefore, 
to determine whether reversible error in this respect was committed.’’ 


Kentucky. 

Evans v. Commonwealth, 19 S. W. (2d) 1091 (1929). ‘‘The defendant cites 
(numerous cases) in support of his contention that an expert witness should not be 
allowed to invade the province of the jury and to state conclusions, but should con- 
_ fine himself to the expression of his opinion and to the facts on which he based 
it. . . . The statement made by this witness, of which the defendant is com- 
plaining, was this, ‘I am convinced as a result of this test that the bullet in evidence 
was fired through the pistol in evidence 376,281’. . . . Sometimes witnesses must 
perforce give conclusions. . . . So there is no well-founded reason for the 


defendant’s objection.’’ 
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Michigan. 

In re Harris’ Estate, 247 Mich. 690, 226 N. W. 661 (1929). ‘‘To permit an 
expert witness in a case of contested handwriting to directly answer the question as 
to the genuineness of the signature in dispute is to permit him to invade the province 
of the jury,—to answer the very question which it is the duty of the jury to answer.’’ 


Nevada. 


State v. Kuhl, 42 Nev. 185, 175° Pac. 190, 3 A. L. R. 1704 (1918). ‘‘No rule 
of law prevents them [experts] from testifying positively as to a conclusion.’’ 


New York. 


People v. Molineux, 168 N. Y. 329, 61 N. E. 286 (1901). ‘‘We are clearly of 
the opinion that these statutes [admitting standards] are not unconstitutional.’’ 
They do not [by allowing expert testimony] invade province of jury.’’ 


South Dakota. 
State v. Ewert, 219 N. W. 817 (1928). ‘‘Appellant complains that various 
Witnesses were permitted to give oral testimony of their conclusions relative 


to exhibits . . . It was offered in explanation of the exhibits and not to invade 
the province of the jury.’’ 


Wisconsin. 


Tendrup v. State, 214 N. W. 356 (1927). ‘‘The opinion of an expert upon 
an ultimate fact to be determined by the jury is admissible in evidence under 
proper questions.’’ 


7-3 TESTIMONY OF EXPERTS NOT EXCLUDED BECAUSE OF 
LOSS OF DISPUTED WRITING. 
Kansas. 


Abbot v. Coleman, 22 Kan. 252 (1879). Loss of disputed writing does not 
exclude the testimony of the expert. 


Ohio. 

Koons y. State, 36 Ohio 195 (1880). Disputed document not in court. Expert 
testified concerning disputed document not in court, but had seen it some months 
before. Not error. 

Use of Photograph of ‘‘Lost’’ Will in Criminal Prosecution, 10-2. 


7-4 ARBITRARY REJECTION OF EXPERT TESTIMONY 
REVERSIBLE ERROR. 
Florida. 


Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). 7-6. 


Tllinois. 

People v. Harvey, 286 Ill. 593, 122 N. E. 138. ‘‘Nevertheless, the testimony 
of an expert may not be arbitrarily rejected: but, like the evidence of every other 
witness, is to be considered by the jurors who are to accord to it influence, much 
or little, according as it appeals to their intelligent and impartial minds . . at 
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Indiana. 

Coxév.; Dill, 85° Ind. 334. (1882)5 °°“ S's 2. it is Not error eee eee Glen aL 
expert may state to the jury his opinion whether or not the writing in question 
is in a feigned hand.’’ 


New York. 

Gross vy. Sormani, 50 App. Div. 531, 64 N. Y. Supp. 300 (1900). ‘‘ Where 
the entire question of validity of a bill of sale depended on the genuineness of a 
signature, the exclusion of competent expert testimony offered by the plaintiff 
was reversible error. 


Pennsylvania. 

Reese v. Reese, 90 Pa. 89 (1879). ‘‘The error . . is in the overruling 
of an offer to prove by an expert whether in his judgment the body of the note 
and the signature were written by the same hand.’’ 


Virginia. 

Hanriot v. Sherwood, 82 Va. 1 (1884). ‘‘To exclude the evidence of skilled 
persons, and under the same circumstances admit that of unskilled persons, who 
in fact have no real acquaintance with the disputed handwriting seems to be arti- 
ficial and unreasonable . . . The rule adopted in England has no appliction to 
this state, where jurors can read writing and are able to form intelligent opinions 
concerning it.’’ 

‘‘We think that such testimony [expert comparison] is admissible and that the 
court below erred in thus admitting the inferior evidence [lay witness who had 
seen person write] and rejecting the best evidence on the trial of the issue herein.’’ 


Canada. 

Kalmet v. Keiser, 3 Alberta L. R. 26 (1910). ‘‘On the grounds therefore, 
that in the absence of any expert evidence as to handwriting, I think the trial 
judge wrong in his finding of the fact of the defendant’s signature to the notes, 
and that in any case . . . the trial was unsatisfactory because no such expert 
evidence was given. . . . I think there should be a new trial. . . .?’ 


Subjects on which Experts may Testify as to» Documents, 22 C. J. § 651. 


7-5 QUALIFICATIONS OF EXPERT WITNESS. 
Alabama. 

Moon v. Crooder, 72 Ala. 79, 88 (1882). ‘‘Experts may go further [than 
non-expert witness]; but then, to legalize such testimony, the witness must be 
first shown to be an expert; that is, accustomed to and skilled in the matter of 
handwritings, genuine and spurious. These may institute comparisons between 
writings of unquestioned genuineness and the writing in dispute and may give 
their opinion whether both were written by one and the same person. They may 
also give their opinion whether a given writing is a genuine or a forged signature.’’ 


Arizona. 

Hadley v. State (Ariz.), 212 Pac. 458 (1923). ‘‘If a party is in doubt as to 
the qualification of a witness, he should examine him in that regard preliminarily, 
so that the court will be advised of the knowledge of. the witness and may intelli- 
gently decide the question of his competency.’’ 
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Arizona—continued. 

Security Ben. Ass’n v. Small, 272 Pac. 647 (1928). ‘‘Although, as we have 
seen, the opinions of experts may in some cases be based upon personal knowledge 
gained from their own observation or examination, they cannot give in evidence 
opinions based upon information gained from the statements of others outside the 
courtroom, since in such case the opinions would depend upon hearsay.’’ 


California. 

Goldstein v. Black, 50 Cal. 462, 465 (1875). ‘‘The rule is that mere opportunity 
afforded for observation will not constitute one an expert, or render his mere opinion 
admissible as evidence; he must have been educated in the business about which 
he testifies, or it must be first shown that he has acquired actual skill and scientific 
knowledge upon the subject.’’ Held that objection should have been sustained 
that witness was not expert.’’ 

Forrest v. Fink, 234 Pac. 860 (1925). ‘‘He may be an expert through 
knowledge derived from the study of the subject only. . . . His answer 
must be assumed to have been a conclusion reached by him after a judicious 
comparison of all that he had read or learned upon the subject. . . . Upon his 
opinion, as well as its source, he could be subjected to the most rigid cross- 


examination.’’ 


Hawaii. 

Hee Fat v. Wong Kwai, 23 Hawaii 328 (1916). ‘‘Tom Ayoy and Hee Kwook 
were permitted by the court, over the objection of the plaintiff, to testify as experts. 
. . . We are of the opinion that the evidence . . . was not sufficient to 
qualify either of these witnesses as an expert.’? [One was a clerk in a trust 
company and was ‘‘more or less’’ experienced in reading and writing Chinese 
and the other was a butcher who knew how to read and write Chinese. | 

Goo Kim Fook v. Hee Fat, 27 Hawaii 491 (1923). ‘‘Under the circumstances 
a teacher of penmanship in Chinese is qualified to some extent at least to compare 
handwritings. . . . the court knows that Chinese is a language exceedingly 
difficult to write and requires years of preparation . . . it would appear that 
the teaching of Chinese penmanship is not confined to the primary grades.’’ 

“«There are certain features connected with the writing which, in the light 
of the evidence of the experts called by the complainants, excite suspicion even 
in one unacquainted with Chinese.’’ 


Idaho. 
Hard vy. Spokane Int. Ry. Co. (Ida.), 238 Pac. 891 (1925). ‘‘The admissibility 
of expert testimony is for the court while its weight is for the jury, 11 R. C. L. 574. 
If no objection is made as to the witness being being qualified when the testimony 
is offered, his competency as an expert cannot be raised for the first time in 
the Supreme Court.’’ 


Tllinois. 

People v. Spencer, 264 Ill. 124, 106 N. E. 219 (1914). ‘‘The qualification of 
experts rests largely in the discretion of the trial court.’’ 

Kenna v. Calumet, Hammond and Southeastern Rid. Co., 284 Ill. 301, 120 
N. E. 259 (1918). ‘‘He was an expert . . ., and the plaintiff was not restricted 
in his cross-examination to the facts shown to exist [as to the consequences from 
which the expert had stated his opinion on direct examination by defendant] but 
could test the witness’ knowledge and fairness by inquiry as to whether his opinion 
would be affected by a change of conditions.’’ 
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Illinois—continued. 

People v. Smith, 318 Ill. 114, 149 N. E. 3 (1925). ‘‘J. A. Hutton testified 
he is a farmer. He was handed Exhibits 6 to 11, and said he had seen them 
before—especially Exhibit 6. He was asked if, in his opinion, the person who 
wrote Exhibit 6 wrote the anonymous letter. The people objected, on the ground 
that witness had shown no qualifications better than the jury possessed for 
answering that question. The objection was sustained. . . . The court ruled the 
witness was not competent to testify. . . . The court did not err in refusing him 
to testify.’’ 


Indiana. 

Forgey v. First Nat’] Bank of Cambridge City, 66 Ind. 123 (1879). ‘*. . . 
of the competency of those offered to testify as experts, the court trying the cause 
is the judge.’’ 


Kansas. 

Ort v. Fowler, 31 Kan. 485 (1884). ‘‘One engaged in a business which calls 
for frequent comparisons of handwriting and who has in fact been in the habit 
for a length of time of making such comparisons, held competent as expert in 
disputed signature case. 

‘‘Of course the value of such testimony will vary with different witnesses, 
and this is a matter to be determined by the jury, after hearing the witnesses 
state the extent to which they have been in the habit of making such comparisons.’’” 
p- 486. 


Kentucky. 

Buchanan v. Buckler, 8 Ky. Law Rep. 617 (1887). ‘‘In order to qualify one 
to testify as an expert, it must not only appear that he has had an opportunity 
to acquire skill in the particular matter, but that he has done so.’’ 

‘*From the statement of a witness that he has been clerk of a court for many 
years, and has had a large acquaintance with handwriting, it cannot be inferred 
that he has acquired skill in the comparison of signatures, which is the special 
learning required of an expert witness in regard to handwriting.’’ 


Maryland. : F 
Peninsula Exch. v. Express Co., 148 Md. 465, 128 Atl. 403 (1925). *£*Court’s 
action in deciding that a witness has or has not qualified as an expert is seldom 
a ground for reversal.’’ 
Mahan v. Adam, 124 Atl. 901 (1924). Competency of expert witness within 
Court’s discretion, and. not disturbed in absence of abuse.’’ 


Massachusetts. 

Marcy v. Barnes, 82 Mass. 161 (1860). The witness ‘‘testified that he was 
accustomed to examine handwriting in connection with his business as a photog- 
rapher, with a view to detect counterfeits and forgeries, and that his opinion 
concerning the disputed signature was founded partly upon the photographie copies, 
introduced in evidence, which he himself had made . . . the court is to 
determine . . . upon the evidence produced, whether the witness offered is 
qualified . . . to testify as to his opinion as an expert. It is of no consequence 
how or by what means . . . peculiar skill or knowledge is acquired; it is quite 
sufficient if it is in fact possessed.’’ 


Minnesota. 
Cochran v. Stein, 118 Minn. 323, 136 N. W. 1037 (1912). ‘*. . . had been 
engaged in the banking business for about 14 years . . . no evidence . . + 
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that he ever received any other written communication from the plaintiff. . . . 
The witness had never seen the plaintiff write.’’ Testimony admitted. 


Missouri. 

State v. Tompkins, 71 Mo. 613 (1880). ‘‘. . . the judgment should be reversed 
because Ramsay, who himself testified that he did not profess to be nor to consider 
himself an expert, and whose avocation in life did not qualify him in that regard, 
“was permitted, against the objections of the defendant, to give his opinion on the 
subject of the certificate and to compare the handwriting with that of the signatures 
on the notes.’’ 


New Jersey. 

Cattania v. Fleckenstein, 143 Atl. 315 (1928). ‘‘The objections to this ques- 
tion are . . . and, second, that it is based solely upon the observations of the 
witness in hospitals and elsewhere, and upon experience and custom. . . . The 
witness had qualified as an expert. . . . It is difficult to understand the criticism 
leveled at the question as the witness as an expert would naturally have to use the 
experience gained by him in hospitals and elsewhere to testify.’’ 


North Dakota. 

Braufman v. Bender, — N. D. —-, 225 N. W. 69 (1929). ‘‘. . . over the 
objection of the defendant that he had not shown himself competent to testify, the 
court permitted the witness to give his opinions. . . . He showed no qualifica- 
tion, and it was error to permit him to testify as an expert.’’ 


Oklahoma. 


Tankersley v. Ferrin, 238 Pac. 853 (1925). . . . ‘The amount of knowl 
edge which a witness must possess before a party is entitled to his opinion 
as an expert is a matter which must be left largely to the discretion of the trial 
court, and its ruling thereon will not be disturbed on appeal unless clearly 
erroneous. ’’ 

Cook y. First Nat’l Bank of Duncan, 236 Pac. 883 (1925). ‘‘An expert 
is one possessing in regard to a particular subject or department of human activity, 
knowledge not -acquired by ordinary persons. Yates v. Garrett, 19 Okla. 449, 
92 Pae. 142. While it is true that the question of competency and qualification is 
addressed to the sound judicial discretion of the trial court, and its ruling thereon 
will not be disturbed, except for abuse resulting in manifest prejudice to the rights 
of the complaining party (Selby Oil Co. v. Rogers, 94 Okla. 269, 221 Pac. 1012), 
it is equally true that an abuse of that discretion is reversible error.’’ 


Oregon. 

State v. Albert, 242 Pac. 1117 (1926). ; : - ‘‘The qualification 
of a witness to express an opinion is a matter to be determined in the first 
instance by the trial judge, and his ruling thereon will not be disturbed on appeal 
except for abuse of discretion.’’ 


Pennsylvania. 

Commonwealth v. Pioso, 17 Pa. Sup. 45 (1901). Qualification of witness on ink. 

Section 1. Penn. (1895). ‘‘. . . those who have had special experience with 
or who have pursued special studies relating to documents, handwriting and alter- 
ations thereof, who are herein called experts.’’ 

Ramschasel’s Estate, 24 Pa. Superior Ct. 265 (1904). ‘“Experts in the 
strict sense of the word are persons instructed by experience site inaeitk DELSOIS, 
professionally acquainted with the science or practice in question.’’ 
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““Tt appears to be admitted that the opinion of witnesses possessing peculiar 
skill is admissible whenever the subject matter of inquiry is such that inexperienced 
persons are unlikely to prove capable of forming correct judgment upon it without 
such assistance. In other words, when it so far partakes of the nature of a 
science as to require a course of previous habit or study in order to the attainment 
of a knowledge of it.’’ 

Lavan vy. Menaker, 280 Pa. 591, 124 Atl. 743 (1924). ‘‘Right of cross 
examination to test knowledge is clear.’’ ‘‘Party desiring to cross examine 
witness as to qualifications should formally request it.’’ (See ‘‘Pennsylvania’’ 
in 7-1.) 

Texas. 

Bell v. State, 99 Tex. Cr. App. 61, 268 S. W. 168 (1925). ‘‘A witness may 

be an expert by reason of his experience and learning, although he may not 


consider himself one.’’ Crow v. State, 33 Tex. Cr. R. 264, 26 S. W. 209; Bratt v. 
State, 38 Tex. Cr. R. 121, 41 S. W. 622.?’ 


Utah. 


State v. Webb, 18 Utah 441, 56 Pac. 159 (1899). ‘‘The action of the trial court 
in permitting said witness to testify as expert is conclusive.’’ 
Virginia. 

Savage v. Bowen, 103 Va. 540, 49 S. E. 668 (1905). ‘*‘. . . there was no 
error in admitting the testimony of the two bank officers and the clerk of the 
circuit court as expert witnesses. These witnesses were introduced to state whether 
or not in their opinion, the body of the will, the signature thereto and the name 
of the attesting witness, Bugg, were written in the same ink as the name of witness, 


DD) 
Savage, and which was the older writing.’’ 


West Virginia. 
Johnson v. Bee, 84 W. Va. 532, 100 8. E. 486 (1919). ‘‘It suffices that they 
are better qualified to express opinions on that subject than men generally are 
bank clerks testifying as witnesses are within this definition.’’ 


United States. 

Neall v. U. S. (C. C. A.) 118 Fed. 699 (1902). ‘‘It was shown that he was 
a qualified expert, and he testified that the examination that he had made was 
sufficient to qualify him to testify as he did, and that the reason why he asked for 
no more specimens of handwriting was that he did not consider it necessary.’’ 

U. S. v. Chauncey M’Govern, 4 Philippine Rep. 451 (1905); Chamberlayne’s 
Evidence, p. 2949. Charged with posing as handwriting expert. Verdict reversed 
on appeal. 

Clark v. United States, 293 Fed. 301 (1923). ‘‘The decision as to whether 
the witness thus produced was such expert as to be allowed to give his opinion 
is for the trial court. The weight to be attached to his testimony is for the jurv.’’ 


(See 7-1 for other citations relating to 7-5.) 


7-6 THE MODERN VIEW OF EXPERT AND OPINION TESTIMONY. 


Alabama. 

Strong v. Brewer, 17 Ala. 706 (1850). ‘‘The general rule which admits of 
proof of the handwriting of a party, is founded on the reason, that in every person’s 
manner of writing there is a peculiar prevailing characteristic which distinguishes 
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it from the handwriting of every other person. . . . This kind of evidence. too, 
like all other probable evidence, admits of every degree, from the lowest presumption 
to the highest moral certainty,’’ quoting and adopting Phillips’ Evidence 484. 


Arkansas. 

Nelon v. Nelon, 171 Ark. 505, 284 8. W. 743 (1926). ‘‘At the outset, it may be 
stated that the weight to be given to the opinions of witnesses testifying as experts 
is always a matter to be determined by the jury, from all the circumstances 
appearing in evidence.’’ 


California. 

Estate of Thomas, 155 Calif. 488 (1909). ‘‘Certainly in the majority of 
instances the mind of the expert and trained observer, disciplined to discern not 
only obvious similarities but to detect as well dissimilarities, disguised under the 
appearance of similitude, will arrive at a result more correct than will that of 
the untrained observer.’’ 

Rolland vy. Porterfield, 191 Pac. 913 (1920). ‘{‘It has been clearly settled in 
this state that, as regards the preference or weight to be given the testimony in 
any particular case, the law makes no distinction between expert testimony and 
evidence of other character, and that, when there is a conflict between scientific 
testimony and testimony as to the fact, the jury, or trial court, must determine 
the relative weight of the evidence.’’ 

In re Nelson’s Estate, 191 Cal. 280, 216 Pac. (1923). ‘‘ Appellant contends 
that the trial court erred in refusing an instruction to the effect that the testimony 
of expert witnesses should be received with great caution. This instruction was 
properly refused.’’ 

Hirshfeld v. Dana, 223 Pac. 451 (1924). The phrase in Instruction 1 (b) 
‘*that the opinions of the witnesses as experts are merely advisory, and not 
binding on the jury’’ is claimed to be erroneous. The expression ‘‘merely advisory’’ 
is not a correct description of the respective functions of the jury and the expert. 
Their respective functions are entirely independent. When the instruction is 
analyzed and considered, apart from the other instructions, it is open to the 
objection that it may detract from the effect of expert evidence. . . . The jury 
is to keep such evidence, as it would any other, before them until the facts are 
determined. . . . It is the duty of the jury to consider and weigh the opinions 
of the experts with the other evidence in the case and then determine upon all 
the evidence where the truth lies. . . . It is never proper to instruct the jury that 
expert testimony is or is not reliable or as to how the jury should appraise it.’’ 

William Simpson Const. Co. v. Industrial Ace. Comm. of California, 240 
Pac. 58 (1925). ‘*‘Whenever the subject under consideration is one within 
the knowledge of experts only, and is not within the common knowledge of 
laymen, the expert evidence is conclusive upon the question in issue. It follows 
that in such eases neither the court nor the jury can disregard such evidence of 
experts, but, on the other hand, they are bound by such evidence, even if it is 
contradicted by non-expert witnesses. 

May v. Farrell, 271 Pac. 789 (1928). ‘‘The jury was entitled to take the 
attitude of the witness into consideration (Code Civ. Proc. 1847), and although 
testifying as an expert, the jury was not concluded thereby; and it was for them 
to determine the weight to be given his testimony.’’ 

People v. Williams, 273 Pac. 1087 (1929). ‘‘ Appellants assign as error certain 
rulings of the trial judge in sustaining objections to questions put to a handwriting 
expert on cross-examination. These questions were: ‘Do you not know that in 
Elmer Williams’ writing, in these exemplars furnished you, there is a versatile 
mental agility and a humorous blending of understanding, personality and imagina- 
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tion not indicated in the written check upon which this action is based? . . . Is 
it not a fact that the examples which the defendants, the Williams brothers, have 
given you, show in their writing frankness and candor, the opposite to concealment, 
dissimulation, falsehood, cunning and finesse? . . . Is it not a fact that in the 
writing of the Williams brothers, the defendants, there is shown therein a buoyance 
of mind in the ultimate good of things and in the justice of Providence as shown by 
their writings, not indicated in the alleged forged check? . . . Is it not a fact 
that the person who wrote this check is a person wholly unlike Elmer Williams, and 
is a person who is a garrulous person? . . . Is it not a fact that the writing 
furnished you by Elmer Williams does not exhibit any crudities and is free from 
ostentation? . . . Do you not know that men like Eldon Williams and Elmer 
Williams have more sense than to furnish you with exemplars of their handwriting 
if they were guilty of forging that check?’ The objections were properly sus- 
tained.’’ [Questions no doubt based on alleged character delineation by a graph- 
ologist.] 

People v. Follette, 74 Cal. App. 178, 240 Pace. 502 (1925). ‘*The only doubt in 
our minds as to the sufficiency of this evidence was whether expert testimony would 
comply with the requirements of the rule prescribed in prosecutions for perjury. We 
have not been able to find any authority holding that expert testimony is not suf- 
ficient in such a case.’’ 


Colorado. 


Ausmus and Moon vy. People, 47 Colo. 167, 107 Pac. 204 (1910). ‘‘Our own 
opinion is that the one (an expert) schooled in sagacious observation is better 
able to speak accurately from the knowledge acquired by an actual study and 
comparison of the authentic and disputed instruments before him than one unskilled 
speaking from knowledge acquired by means of an uncertain mental picture. If 
the one who has seen him write is able to judge of the peculiarities of the mark 
and from memory state the truth, certainly one skilled in discovering peculiarities 
and distinguishing features is competent to state whether such peculiarities 
discovered by him in admittedly authentic samples, are present or lacking in those 
in dispute.’’ 

Burnham vy. Grant, 24 Colo. App. 131, 134 Pace. 254 (1913). ‘‘An imposing 
array of authority lays down the rule that expert testimony is to be considered 
the same as any other, and that the jurors’ attention should not be ealled specifically 
to such testimony, either in the way of discrediting it or giving it undue 
prominence. ’’ 


Delaware. 3 

Hendrickson v. Continental Fibre Co., 140 Atl. 659 (1928). ‘‘The value of 
expert testimony depends upon the learning and skill of the expert. The jury 
should take into consideration the expert’s means of knowledge and the reasons 
assigned for the opinion he has given; and give credence to his testimony as they 
find his qualifications sufficient and his reasons satisfactory. Such testimony is to 
be carefully considered, like other testimony; it is to be tried by the same tests, and 
receive just as much weight and credit as the jury may deem it entitled to, viewed in 
connection with all the other evidence.’’ 


Florida. 
Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). It was something more than 
the mere opinion of the witness . . . ‘preponderance of the evidence’’ is a 


phrase which in its last analysis means probability of truth. Im the case at bar 
we have the uncontradicted evidence of the expert on handwriting . . . the 
facts to which the expert witness testified concerning the characteristics and 
construction of the signatures are matters within the field of demonstrative 
evidence. 
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Illinois. 

O’Neill vy. Beland, 133 Ill. App. 594 (1907). ‘‘Counsel for appellant then 
asked the [expert] witness . . . to state the facts and reasons on which he 
based his conclusion. To this the court sustained an objection of counsel for 
appellee. . . . This ruling of the court we think was reversible error.’’ 


People v. Harvey, 286 Ill. 593, 122 N. E. 138 (1919). ‘‘. . . the weight to 
be given the testimony of experts is to be determined by the jury. . . . ‘Even 
if several competent experts concur in their opinion and no opposing expert evidence 
is offered, the jury are still bound to decide the issue upon their own fair judgment 
assisted by the statements of experts.’ . . . the testimony of an expert may 
not be arbitrarily rejected, but like the evidence of every other witness is to be 
considered as it appeals to their [the jury’s] intelligent and impartial minds in 
view of all the facts and cireumstances.’’ 

Peabody Coal Co. v. Industrial Commission, 289 Ill. 449, 124 N. E. 566 (1919). 
“*Expert evidence is legal and competent evidence and is to be received, treated 
and weighed precisely as other evidence . . . the weight of such testimony 
should be determined by the character, capacity, skill and opportunities for 
observation, and the state of mind of the experts themselves, as seen and heard 
and estimated by the jury, and the nature of the case and its developed facts.’’ 

Madison Co. Mining Co. v. Industrial Commission, 306 Ill. 591; 138 N. E. 
211 (1923). ‘‘Expert evidence is legal and competent evidence and is to be 
received, treated, and weighed precisely as other evidence by the triers of fact in 
this class of cases.’’ 

Fekete v. Fekete, 323 Ill. 468, 154 N. E. 215 (1926). ‘‘ While opinion evidence 
based upon hypothesis has been held to be of but little value, the opinion of an 
expert may be of great value where it calls the attention of the court to facts 
which are capable of verification by the court, which the court otherwise would have 
overlooked, and the opinion of the expert is based upon such facts and is in 
harmony therewith.’’ 

‘<The opinion of the Supreme Court emphasizes the feature that modern 
expert testimony no longer can be disparaged by that doubt which hesitates to 
accept ‘mere opinion’; because what scientific methods and apparatus has been 
able to do is to reveal facts, and these facts can be made, by microscopy and 
photography, as plain to the tribunal as to the expert; so that the observer may 
form his own opinion adequately from these facts.’?’ . . . Excerpt from Dean 
Wigmore’s review of Lyon v. Oliver, 316 Ill. 292, 148 N. E. 251, in Illinois Law 
Review of November, 1926. : 


Indiana. 

Rush vy. Megee, 36 Ind. 69 (1871). ‘‘ ‘The opinions of medical men, scientific 
men, commonly called experts, are also to be weighed by you. You are to determine 
the weight properly to be attached to the opinions of such witnesses. You are to 
consider their experience, the extent of their study and practice in relation to 
such matters, the reasonableness or unreasonableness of the opinions they may 
have expressed, . . . You are not bound to receive the opinion of any witness 
as conclusive in this case, nor should you exclude the opinion or testimony of any, 
without substantial reasons for so doing.’ We have given to these instructions 
repeated, careful, and thorough examinations, and we fully endorse them ed 


Towa. 

Murphy v. Murphy, 146 Iowa 255, 125 N. W. 191 (1910). ‘‘The value of 
such evidence [expert evidence] depends largely on the identification and number 
of similar characteristics or lack thereof between the disputed writing and the 
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standards . . . as the number increases . . . conviction as case of circum- 
stantial evidence may become irresistible.’ 

Ramberg v. Morgan, 218 N. W. 493 (1928). ‘‘Nor is the value of expert 
opinion to be determined by counting noses.’’ 


Kansas. 

Ort v. Fowler, 31 Kan. 486 (1884). ‘‘Of course, the value of such testimony 
will vary with different witnesses, and this is a matter to be determined by the 
jury, after hearing the witnesses state the extent to which they have in the habit 
of making such comparisons.’’ 

A. T. & Sante Fe R. R. Co. v. Thul, 32 Kan. 255, 260 (1884), 4 Pac. 352, 
355, 49 Am. Rep. 484. ‘‘We think such testimony should have been given due and 
proper weight, and should not have been ‘received and weighed with caution’, 
Reversing lower court for using quoted expression.’’ 

Baird v. Shaffer, 101 Kan. 585, 168 Pac. 836 (1917). ‘‘There were three 
witnesses to the will, and they all testified positively that Mary A. Baird had 
signed the will in their presence . . . the plaintiff’s evidence discrediting the 
will was practically that of expert testimony and opinion evidence which tended 
to prove that the will was not genuine. . . . The testimony of attesting witnesses 
to a will may be overcome by any competent evidence . . . expert and opinion 
evidence is just as competent as any other evidence. Indeed, where the signature 
to a will is a forgery, and where the witnesses have the hardihood to commit 
perjury, it is difficult to see how a bogus will can be overthrown, except by expert 
and competent opinion evidence. . . . The rule contended for would frequently 
baffle justice and give judicial countenance to many a highhanded fraud.’’ 


Kentucky. 

Pannell v. Louisville Tobacco Warehouse Co., 113 Ky. 630, 68 S. W. 662 (1902). 
‘The mere opinions of witnesses without the facts on which they are based are 
of very little value.’’ 

Castner v. Castner, 245 S. W. 281 (1922). ‘‘The argument that the verdict 
is flagrantly against the evidence is based upon the fact that one witness testified 
for plaintiff that she saw decedent execute and deliver the notes, and that such 
evidence cannot be overcome by simply proving by experts and those familiar 
with the decedent’s signature and handwriting that in their judgment he did not 
sign his name to the notes. No authority is cited in support of this novel proposi- 
tion, which, in our judgment, cannot possibly be the law.’’ 

Evans v. Commonwealth, 19 8S. W. (2d) 1091 (1929). ‘‘The members of the 
jury were allowed to look through the microscope at the bullets and shells. The 
defendant, of course, objected to this and the time consumed! by the jurors in mak- 
ing this examination. . . . The defendant cites cases in support of his conten- 
tion that an expert witness should not be allowed to invade the province of the jury 
and to state conclusions, but should confine himself to expression of his opinion 
and to the facts on which he based it. In the case of Kentucky Hydro-Electrie 
Co. v. Reister, 216 Ky. 303, 287 S. W. 357, a similar contention was made. We said 
of those witnesses: ‘These men were not expert witnesses, but rather what is 
termed skilled witnesses’. 

‘‘Ordinarily a witness is said to testify as an expert when a state of facts, 
observed by some one else, is hypothetically submitted to the witness, and he is 
asked, in view of those facts, to state what his opinion is, whereas a man skilled in 
a particular business, who makes his own observations, and testifies to what he has 
observed and his conclusions therefrom, is regarded as a skilled witness. He occu- 
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pies the same position as any other witness, except that it is recognized that within 
certain lines he possesses a superior knowledge which enables him to understand, as 
one without such special knowledge could not, what he has observed.’’ 


Louisiana. 


Succession of Gaines, 38 La. Ann. 123 (1886). ‘‘Counsel are mistakén in 
the proposition that such modes of verifying signatures have but little force in 
Louisiana. . . . It is undeniably true that such testimony must yield when 
pitted against positive testimony.’’ 


Maine. 

Woodman y. Dana, 52 Maine 9 (1860). ‘‘The practiced eye of the expert 
will enable him to perceive the distinguishing characteristics or features in different 
specimens of handwriting, and at once to indicate the points of similarity or 
dissimilarity, though entirely unacquainted with the specimens presented. By long 
practice and observation, he may become skilled in such matters.’’ 

Palmer v. Blanchard, 113 Maine 380, 94 Atl. 220 (1915). ‘‘That the opinions 
of handwriting experts in some cases are of great assistance cannot be questioned. 
Their experience and studies have so qualified them that, from a comparison of 
the disputed with admitted standards, they can detect peculiarities in the writings 
that might escape the observation of one with less experience, and their opinions, 
based upon an examination, are sometimes entitled to great weight. we 

Rogers v. Kendall, 122 Maine 248, 119 Atl. 616 (1923). ‘‘Opinion evidence 
is entitled to weight only when fortified by established facts and consistent with 
probability and reason.’’ 


Massachusetts. 

Commonwealth v. O’Brien, 149 N. E. 600 (1925). ‘‘The credibility of this 
witness was for the jury, who on his evidence could determine whether the hand 
which wrote the letter was the same hand that wrote the draft.’’ 


Mississippi. 

Coleman vy. Adair, 75 Miss. 660, 23 So. 369 (1898). ‘‘The evidence of experts 
is neither intrinsically weak nor intrinsically strong. Its strength or its weakness 
depends upon the character, the capacity, the skill, the opportunities for observation, 
the state of mind of the expert himself, and on the nature of the case and all of 
its developed facts.’’ 


Missouri. 

Grawe v. Schmidt’s Estate, 293 8. W. 375 (1927). ‘‘If, however, it was 
proper in the instant case to warn the jury as to the value of the opinions of 
experts, it was equally proper to give them a like caution with respect to 
the value of the opinions of non-experts. . . . In the one ease, the opinion 
is based on facts which the witness has observed, in the other, on the LBere which 
the evidence in the case tends to prove.’’ 

Spencer v. Quincy, O. & K. C. R. Co., 297 S. W. 353 (1927). ‘‘ Besides, 
‘what reason can there be for singling out the testimony of experts for comment 
and caution when their testimony must be considered and weighed just like the 
testimony of other witnesses?’’ 

State v. Stegner, 276 Mo. 427, 207 S. W. 826 (1918). ‘‘Appellant contends, 
however, that despite the propriety of the admission of this character of testi- 
mony as a general proposition, the court erred in permitting the witness to state 
that the reason for his opinion was the similarity in the formation of the letters of 
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the alphabet in the two instruments. An expert witness, in order to testify as to 
his opinion in regard to the identity of disputed writings, must of necessity resort 
to comparison . . . expert witnesses as to handwriting may testify in regard 
to the difference or similarity of letters or words; or, in fact, in regard to any 
matter appearing on the face of the writings; and the rule is the same in criminal 
and in civil cases.’’ 


Nebraska, 

In re O’Connor’s Estate, Nebraska Supreme Court, 179 N. W. 401, 105 Nebr. 88 
(1920). ‘‘The two subscribing witnesses who testified on behalf of proponents 
that the will was duly executed were not directly impeached or directly contradicted 
by other witnesses, and for that reason the trial court, in reaching the conclusion 
that the will is genuine, indulged the presumption that they told the truth. This 
presumption, after there had been credible proof of the forgery charged by con- 
testants, was entertained throughout the remainder of the trial below and inheres 
in the judgment, as shown by the opinion of the trial court. After the evidence 
of forgery had been adduced the entertaining of such a presumption was a serious 
OFrare 

‘‘In the unbiased search for the truth the law has no favorites by pre- 
sumption. Silent circumstances, without power to change their attitude, or to 
make explanations, or to commit perjury, may speak as truthfully in court as 
animated witnesses. . . . If the truth is found in oral testimony, it must 
determine the issue, but it is equally potent if found in circumstances. . . .’” 

Reversed, and judgment of county court affirmed. 

Wakeley v. State, 225 N. W. 45 (1929). ‘‘In other words, the true foundation 
of the testimony of an expert in handwriting is simply to make the jury see with 
their own eyes what he says is in the handwriting concerning which he testifies. He 
is, in fact and in truth, merely a trained observer who points out, explains and 
evaluates for the purpose of identification the characteristics of the handwriting 
submitted to him, so that the jurors may fully understand and give due consideration 
to this evidence thus adduced.’’ 


New Hampshire. 

State v. Hastings, 53 N. H. 452, 460 (1873). ‘*‘When guarded by proper 
rules, it is as safe and free from objection as any other human testimony which 
requires the exercise of the judgment and discretion of the court and jury in 
determining whether it is sufficient to prove the alleged fact.’’ 


New Jersey. 

Gordon’s Case, 50 N. J. Eq. 397, 422, 26 Atl. 268, 277 (1892). ‘‘ Handwriting 
is an art concerning which correctness of opinion is susceptible of demonstration, 
and I am fully convinced that the value of the opinion of every handwriting expert 
as evidence must depend upon the clearness with which the expert demonstrates 
its correctness . . . the absence of demonstration must be attributed either to 
deficiency in the expert or lack of judgment in his conclusion. It follows that 
the expert who can most clearly point out will be most highly regarded and most 


successful.’’ 

Wright v. Flynn, 69 N. J. Eq. 753, 61 Atl. 973 (1905). ‘‘Such evidence 
[expert evidence] opens to our observation what would not have been observed 
without the aid of examinations made by those who, by practice and experience, 
have acquired facility in such operations. I apprehend that this is the most 
important function of expert testimony, and the weight and force of such evidence 
is dependable upon its exhibiting to our senses that which our unaided observation 


would not discover.’’ 
[798] 


QUESTIONED DOCUMENTS: CITATIONS. § 7-6 


New York. 

‘Matter of Burtis, 43 Misc. Rep. 437, 89 N. Y. S. 442 (1904). ‘*. . . in 
cases where the handwriting or signature of a person, since deceased, is attacked 
as a forgery, the party defending it is apt to ridicule the value of expert evidence, 
because, almost invariably, evidence of this kind is the only kind available to 
the party attacking the signature. He often has no other means at hand to show 
to the court or jury that the signature may be a forgery; while on the other hand, 
the party defending the signature usually has the aid of one or more witnesses 
to the fact of signing, etc. If the court were to adopt the view that expert 
evidence is of little value and disregard it, the party attacking the signature 
ordinarily would have but little chance of success, and it would create unlimited 
opportunities for designing persons to forge the name of deceased persons to 
important documents and then swear it through.’’?’ (Quoted and approved in 
Pratte v. Voisard, 44 D. L. R. 157 (1918) (Canada). 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). ‘‘The defendant has 
been convicted of the crime of forgery in the second degree, under an indictment 
charging him and one Cynthia Smith with having forged a certain instrument in 
writing. . . . And there was also opinion evidence from a handwriting expert 
to the same effect. On the other hand, the defendant utterly denied all part or 
lot in the preparation of the paper. He produced at least six witnesses who 
testified to having seen Mr. Smith actually sign the document.’’ Decision of jury 
against six eye-witnesses opposed by circumstantial testimony. 

Jacoby v. Brooklyn Q. C. & 8. R. R., 153 App. Div. 352, 1388 N. Y. S. 438 
(1912). ‘‘The opinion of an expert whose relations are purely professional should 
not be discredited merely because he receives a fee for his services.’’ 

Venuto v. Lizzo, 148 App. Div. 164, 132 N. Y. Supp. 1066 (1911). ‘‘The 
conclusion of a handwriting expert as to the genuineness of a signature, standing 
alone, would be of little or no value, but supported by sufficiently cogent reasons 
his testimony might amount almost to a demonstration.’’ 

Weaver v. Scripture, 125 Misc. 741, 211 N. Y. S. 593 (1925). ‘‘The rule 
is well settled that the weight to be given to opinion evidence is, within the bounds 
of reason, entirely for the determination of the jury. This is so whether the 
subject of the inquiry be a question of value, or other matters concerning which 
the skilled and learned are more competent to speak than the layman.’’ 

Wiesner v. City of Albany, 229 N. Y. S. 622 (1928). ‘‘The credibility of the 
witnesses called as experts, and the weight and sufficiency of their evidence, were 
questions for the jury.’’ 

Hahn y. Duveen, 234 N. Y. S. 185 (1929). ‘‘The amount of importance to be 
attached to what the experts say depends entirely upon the factual basis for their 
conclusions. ’’ 


North Carolina. 

Hedgpeth v. Coleman, 183 N. C. 309, 111 S. E. 517 (1922). ‘‘The defendant 
objected to his honor’s refusal to give the jury this instruction: 

‘«¢That owing to the large number of typewriters of different kinds and 
makes now in use, and the similarity in styles of typewriting in the various schools, 
the jury should scan with care the evidence of the expert before arriving at a 
conclusion that the defendant wrote the letter complained of.’ 

‘«. , , the testimony of an expert ought neither to be blindly accepted nor 
arbitrarily rejected. . . . But should be subject to the tests that are ordinarily 
applied to the evidence of other witnesses, and to the court’s instructions that the 
jury must find the facts upon their own second judgment.’’ Refusal to give 


instruction not error.’’ 
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Ohio. 

Calkins v. State, 14 Ohio St. 222 (1863). ‘‘Its importance and value is often 
great. Certainly there is more probability of arriving at truth in this manner 
[testimony of experts by comparison] than there is in relying upon the opinion 
of a witness who has but in a single instance seen the person write. As to the 
weight to be given to such evidence, it may be greater or less, depending upon 
the experience and habits of observation of the expert, and other causes. Its 
importance and value is often great; and looking at its character, it does not 
seem to us to be inadmissible upon any sound principle.’’ 


Marshall v. Thomas, 31 Ohio ©. C. 363 (1909). ‘‘The value of an opinion 
of a handwriting expert must depend upon the clearness with which the expert 
demonstrates its correctness.’’ 


Oklahoma. 
Fire Asso. of Phila. v. Farmers’ Gin Co., 39 Okla. 162, 134 Pac. 443 (1913). 
‘<The value of expert evidence is for the jury.’’ 


In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘The witness drew his conclusions 
solely on the similarity of the script or the general form of the handwriting with his 
recollections of the handwriting of the deceased. Two of these witnesses were a 
variety of the expert on handwriting; that is, they were bankers or bank-tellers in 
small towns. We are by no means depreciating the value of expert testimony to 
prove handwriting. In the notable case of Baird v. Shaffer, supra, from a Supreme 
Court of Kansas, which we have cited on another point, a bold forgery of a will was 
prevented from taking its intended spoils by giving due and proper credit to expert 
and opinion evidence in regard to the genuineness of handwriting. But this expert 
and opinion evidence must always bear the qualifications given it as a result of 
recent scientific investigation, as is well stated in Mr. Osborn’s Problem of Proof, 
page 322. . . . The testimony and circumstances we have outlined in this 
opinion, we think, completely and overwhelmingly overturn this opinion evidence 
offered in support of the will.’’ 


Pennsylwama. 


In re Henry’s Estate, 276 Pa. 511, 120 Atl. 454 (1923). ‘**. . . the 
weight of opinion evidence on a question of handwriting depends upon the cogencey 
of the reasons given.’’ 


MeWilliams Estate, 259 Pa. 526 (1918), 103 Atl. 365. Facts cannot be 
proven by expert testimony alone. 

Steel v. Snyder, 144 Atl. 912 (1929). ‘‘No hard and fast rule can be given as 
to the weight of expert testimony. This depends on the manner of the witness, the 
cogency of his reasons, to what extent he is corroborated, and other circumstances. 
See Henry’s Estate, 276 Pa. 511, 120 Atl. 454. The testimony of experts is also 
admissible in corroboration of other evidence. Burkholder’s Executors y. Plank, 
69 Pa. 225.7? 

First Nat’l] Bank of Rochester v. Fry, 144 Atl. 416 (1928). ‘‘Taking these 
instructions as a whole, they correctly left the question of the genuineness of the 
signature to the jury, and did not minimize the importance of the testimony of 
defendant’s expert.’’ 


Tennessee. 

Fisher v. Insurance Co., 124 Tenn. 450, 188 S. W. 316 (1911). ‘‘We do not 
think that any of these cases would justify the trial judge in warning the jury that 
they ‘must not be misled, or confused by expert testimony’. We think this is dis- 
criminating too heavily against that class of evidence, and that the trial judge 
committed error in this respect. We also think he committed error in charging in 
respect of all the expert testimony in this case that it must be received with ‘great 
caution’.’? 
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Texas. 

Batte v. State, 57 Tex. Cr. 125, 122 S. W. 561 (1909). ‘‘Where comparison 
of handwriting is supplemented by other evidence showing guilty knowledge, motive 
and knowledge of the crime in question, this certainly should be sufficient evidence. 
To hold otherwise would preclude any character of successful prosecution for 
forgery’’ [but] ‘‘Proof [of handwriting] by comparison only shall not be sufficient 
to establish the handwriting of a witness who denies his signature under oath.’’ 


Stiffler v. State, 278 S. W. 196 (1925). ‘‘Appellant complains because the 
court refused to instruct the jury that proof of a comparison of signature 
only will not be sufficient to establish the handwriting of defendant who denies his 
signature under oath. We think the facts of this case would not require the court 
to give this article of the statute in his charge.’’ 

Latham vy. Jordan (Ct. of Civ. App.), 3 S. W. (2d) 555 (1928). ‘‘ Appellees 
introduced as their witness Mr. Jay Fordyce Wood of Chicago, who was shown to be 
an expert of outstanding ability. His analysis of the letter, as he discussed the 
different characteristics of forgery, was absolutely convincing that the letter of 
July 24, 1918, was not in the handwriting of G. W. Jordan.’’ 

Seaton v. State, 16 S. W. (2d) 823 (1929). ‘‘Where the question is purely one 
of skill, or of science, the skilful or scientific witness gives his opinion; not a mere 
speculative opinion, but an opinion which, in some cases, may amount to absolute 
or certain knowledge; in other cases, is knowledge not amounting to absolute cer- 
tainty; but supported by facts, by observation, by knowledge of the properties of 
things; of the relations of things; by the known and established laws of physics, 
or the like.’’ 


Vermont. 

Rowell v. Fuller, 59 Vt. 688, 695, 10 Atl. 853 (1887). Holding that it was 
not error to charge the jury that [comparison] as the test of the genuineness 
‘‘is probably regarded as usually of most satisfactory character’’. 


Virginia. 

Keister’s Ex’rs v. Phillips’ Ex’x, 124 Va. 585, 98 S. E. 674 (1919). ‘*. . . it 
is now generally held that such comparison of writings is a rational method of in- 
vestigation; that similarities and dissimilarities thus disclosed are of probative value, 
and that it is as satisfactory in the search for truth as any other method yet pursued. 
Now it is difficult to understand why there should ever have been any doubt 


about it.’’ 


West Virginia. 

Webb v. Chesapeake & Ohio Railway OCo., 144 S. E. 100 (1928). ‘‘The jury 
has a right to weigh the testimony of all the witnesses, experts and otherwise; 
and the same rule applies as to the weight and credibility of such testimony. Payne 
y. Railway Co., 47 Wash 342, 91 Pac. 1084.’’ 

Poole v. Biller, 104 W. Va. 547, 140 S. E. 534 (1927). ‘‘On the state of the 
record, it was error [after standards were admitted] to take the question of the 
genuineness of the signature on the note sued on from the jury.’’ Reversed. 


Wisconsin, 

Magnuson v. State, 187 Wis. 122, 203 N. W. 749 (1925). ‘‘A rule of law 
that would permit an expert to take the stand and state his conclusion without 
doing any more would place the least qualified, most prejudiced expert on the 
same level as the best qualified and most conscientious expert. Particularly is this 
true in regard to the testimony of a handwriting expert, which rests very largely 
for its convincing power upon the similarities and peculiarities which enable the 


expert to arrive at his conclusion.’’ 


OL 
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Wisconsin—continued. 

Dietrich v. State, 203 N. W. 755 (1925). ‘‘We have expressed our approval 
in the case of Magnuson vy. State, 203 N. W. 749 (1925), reported herewith, of the 
highly scientific and enlightening experiments resorted to in order to prove the 
defendant’s guilt in that case. The case last referred to sets a standard which 
it would be well for all atest oes attorneys in important criminal cases to 
emulate. ’? 


United States. 

Green v. Terwilliger, 56 Fed. 384, 394 (1892). ‘‘The value of expert testimony 
depends, to a certain extent, upon the general knowledge and experience of the wit- 
nesses, their competency, character, and reputation. It depends more or Jess upon. 
the facts stated by them, which form the basis of their judgment, and the reasons 
given for their opinion.’’ 


Porto Rico. 

People v. Ramirez de Arellano, 25 Porto Rico R, 254. ‘‘There was ample 
opportunity for the Government to have investigated the truth or falsity of Dr. dil 
Valle’s statements, being physical facts in nature and depending very little on the 
conscience of a particular witness.’’ [To be tested by intelligence, not by credulity. } 


Canada. 
Luce v. Coyne, 36 Q. B. U. C. 305. (1875). ‘‘The jury must judge of the 
evidence of experts as well as that of other parties.’’ 


Re Estate Gammell, 19 Nova Scotia 265, 279 (1886). ‘‘I think in all cases 
where little weight is recommended to be given to the opinion of experts of hand- 
writing, a clear distinction is to be drawn between the mere opinion of the witness 
and the assistance he may afford by pointing to the marks, indications and characters 
in the writings themselves . . . and that the caution applies to eases where 
opinions conflict . . . and the detection is unquestionably difficult.’’ 


Pratte v. Voisard, 44 D. L. R. 157 (1918). ‘‘It must, indeed, be admitted that 
proof by comparison of handwriting is not infallible. But, where it is so certain, 
as the trial judge has found, it must have great weight. For, in many a ease of this 
sort, it is difficult to see how the alleged forgery could be exposed except by experts 
and competent opinion evidence. The rule contended for by the respondent would, 
I repeat, frequently be a serious obstacle in the administration of justice, and, 
as was recently said In re Burtis (N. Y., 43 Mise. Reports 437 (1904), it would, 
if adopted, create unlimited opportunities "for designing persons to forge the name 
of deceased persons to important documents and then swear it through.’’ Opinion 
by Sir Charles Fitzpatrick, C. J., Supreme Court of Canada. 


Wigmore on Evidence, 2d Ed., § 2014. 

‘‘On direct examination the witness may and, if required, must point out his 
grounds for belief in the identity of the handwriting, on the principle already 
considered. Without such a reinforcement of testimony the opinions of experts 
would usually involve little more than a counting of the numbers on either side. 
The progress of modern chirographie science makes it all the more possible, as well 
as desirable, to discriminate between witnesses according to the convincingness 
of the reasons that may be given by them for their conclusions.’’ 


Weight of Testimony of Lay Witness. 8-2. 
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7-7 SUPERIORITY OF OPINION OF SCIENTIFIC WITNESS. 


California. 
Estate of Thomas, 155 Cal. 488 (1909). . . . Commenting on a dictum 
in People v. Starke, 128 Cal. 486, 60 Pac. 1090 . . . the court said, ‘‘In 


saying that an ordinary individual can frequently arrive at as correct a conclusion 
as can an expert, it may perhaps be said that there was something of an overstatement 
of the fact. Certainly in the majority of instances the mind of the expert and 
trained observer, disciplined to discern not only obvious similarities but to detect 
as well dissimilarities, disguised under the appearance of similitude, will arrive at a 
result more correct than will that of the untrained observer.’’ 


In re Nelson’s Estate, 191 Cal. 280, 216 Pac. 368 (1923). Expert witnesses 
having testified that in their opinion the will was not in the handwriting of the 
deceased, such testimony was amply sufficient to sustain the verdict of the jury, 
notwithstanding the fact thaf the acquaintances of the decedent familiar with his 
handwriting testified that in their opinion the entire document was in the hand- 
writing of the decedent. 


Florida. 

Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). ‘‘. . . But the error in 
the conclusion arrived at upon the first hearing consisted in treating the testimony 
of the . . . expert on handwriting [the late William J. Kinsley, of New York], 
as merely opinion evidence. 

‘<Tt was something more than the mere opinion of the witness. It was a detailed 
statement of facts . . .; facts which were revealed by the use of mechanical instru- 
ments and scientifically established to the degree of demonstration. So the 
decree is reversed.’’ 


Kentucky. 

Pioneer Coal Co. v. Polly, 271 S. W. 592 (1925). ‘‘They testified, in 
substance, that the decedent’s signature on the register was not written by him, 
according to their opinion. They referred to no fact nor pointed out any reason 
for their statements and left their flatly stated opinions unaided by the statement 
of any fact to enable either the court or the jury to draw a legal conclusion as to 
the accuracy of their testimony, or its probative effect . . . Their misfortune 
in that respect may not he urged against their honesty, but no doubt it 
should be considered in weighing their testimony, on the controverted fact. under 
consideration.’’ 


Mississippi. 

Moye vy. Herndon, 30 Miss. 110 (1885). ‘‘An eye practiced in judging writings, 
niay at a glance detect irregularities or counterfeits about it, which would entirely 
escape notice or detection from an unpracticed eye. To shut out the evidence which 
might be afforded by skillful persons in the art of writing, would be almost equiva- 
lent to saying that the law had provided no means by which well-executed forgeries 


eould be detected.’’ 


New York. 

People v. Storrs, 207 N. Y. 147, 100 N. E. 730 (1912). ‘Several business men 
who were familiar with the handwriting . . . testified that in their opinion the 
signature to the instrument in question was not genuine; and there was also opinion 
evidence from a handwriting expert to the same effect. 

‘<On the other hand the defendant . . . produced at least six (6) witnesses 
who testified to having seen Mr. Smith sign the document, 

‘¢.  . ', The defendant has been convicted of the crime of forgery in the 


second degree.’’ 
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Wisconsin. 

Fenelon v. State, 217 N. W. 711 (1928). ‘‘It is rather the exception 
than the rule that experts in any field are found to agree in their testimony, but 
when these experts have testified, and upon their direct and cross examinations have 
fully explained the reasons for their opinion, the issue becomes cleared of many 
of its perplexities.’’ 


7-8 COMPARISON BY EXPERT BETTER THAN RECOLLECTION 
OF LAY WITNESS. 
California. 

Estate of Thomas, 155 Cal. 488, 498 (1909). . . . A requested instruc- 
tion for the proponent of a will that ‘‘In a case involving the comparison of 
different writings, where the question is one of resemblance or similarity, an 
ordinary individual can arrive at a conclusion quite as correct as that of the 
opinion of the most skilled expert in handwriting’’ was held properly refused as 
contrary to reason and authority. Commenting on a dictum in People vy. Starke, 
128 Cal. 486, 60 Pac. 1090, apparently supporting the instruction, the court said, 
““In saying that an ordinary individual can frequently arrive at as correct a con- 
clusion as can an expert, it may perhaps be said that there was something of an 
overstatement of the fact. Certainly, in the majority of instances the mind of an 
expert and trained observer, disciplined to discern not only obvious dissimilarities, 
but to detect as well dissimilarities, disguised under the appearance of similitude, 
will arrive at a result more correct than will that of the untrained observer.’’ 


Colorado. 

Ausman and Moon: v. People, 47 Colo. 167, 107 Pac. 204 (1910). ‘Our own 
opinion is that the one [an expert] schooled in sagacious observation is better able 
to speak accurately from the knowledge acquired by an actual study and comparison 
of the authentic and disputed instruments before him than one unskilled speaking 
from knowledge acquired by means of an uncertain mental picture. If the one 
who has seen him write is able to judge of the peculiarities of the mark and from 
memory state the truth, certainly one skilled in discovering peculiarities and 
distinguishing features is competent to state whether such peculiarities discovered 
by him in admittedly authentic samples, are present or lacking in those in dispute.’’ 


Tllinois. 

Pate v. People, 8 Ill. 644 (1846). ‘‘Phillips was an expert and as such was 
better able from experience to point out the erasures and alterations than the 
4jury.’’ ‘It is not sufficient that a witness has barely seen a party write, he must be 
acquainted with his handwriting.’’ 

Marble v. Marble Estate, 223 Ill. App. 524 (1922). ‘‘Appellee produced lay 
witnesses who testified that in their opinion it was not the genuine signature of 
the deceased. Force of the greater part of this testimony was very greatly weakened 
by the fact that the witnesses were giving opinions founded on vague recollections 
of a mental picture of Mattie M. Marble’s signature seen at some remote time. 
For instance, one witness, twenty-five years before the trial, had received two or 
three letters from her, although he had never seen her write Plc 


Maine. 
Woodman v. Dana, 52 Me. 9, 15 (1860). ‘‘The practiced eye of the expert will 
enable him to perceive the distinguishing characteristics or features in different 
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Maine—continued. 

specimens of handwriting, and at once to indicate the points of similarity or 
dissimilarity, though entirely unacquainted with the specimens presented. By long 
practice and observation, he may become skilled in such matters.’’ 


Massachusetts. 

Moody v. Rowell, 17 Pick. (Mass.) 490, 28 Am. Dec. 317 (1835). ‘‘It 
[comparison] is a question of skill and experience depending upon a practiced eye, 
experience, judgment and habit arising from being constantly employed to examine 
signatures and detect forgeries. It was within the ordinary principle of evidence 
of opinion in matters of science and skill to admit witnesses . . . to testify 
that a signature was constrained and imitated and not a free and genuine 
signature.’’ 


Minnesota. 

Morrison v. Porter, 35 Minn. 435 (1886). ‘‘In such cases the conception of 
the handwrifing retained in the mind of the witness becomes a standard for com- 
parison, by referring to which his opinion is formed and given in evidence. It would 
seem that a standard generally not less satisfactory, and very often much more satis- 
factory, is afforded by the opportunity for examining side by side, the writing in 
dispute, and other writings of unquestioned authenticity; and, this, we think is 
in accordance with the common judgment and experience of men.’’ 


New York. 

Miles v. Loomis, 75 N. Y. 297 (1878). ‘‘It cannot be denied that abstractly 
a witness is more likely to form a correct judgment as to the identity of handwriting 
by comparing it minutely with a fair and genuine specimen of the party’s hand- 
writing than he would be able to make by comparing what he sees with the faint 
impression made by having seen the party write but once and then perhaps under 
circumstances which did not awaken his attention.’’ Starkey on Evidence, Volume 


II, page 375. Quoted with approval. 


Ohio. 

Hicks v. Person, 19 Ohio Rep. 426 (1850). ‘‘If it is true, as I suppose it is, 
that every witness who testifies to the handwriting of another, does it by comparing 
in his mind the signature to be proved, with the knowledge he has previously acquired 
of the character of the handwriting of the individual, either by seeing him write, 
or by the examination of letters or documents admitted to be his, I cannot see any 
danger in extending the rule so far as to permit experts to testify upon actual 
comparison. Certainly there is more probability of arriving at the truth in this 
manner, than there is in relying upon the opinion of a witness, who has but in a 
single instance seen the person write, whose signature is to be proven.’’? [Com- 
parison allowed but standards were papers ‘‘in the case’’.] 

Calkins v. State, 14 Ohio St. 222, 228 (1863). ‘‘Its importance and value is 
often great. Certainly there is more probability of arriving at truth in this manner 
[testimony of experts by comparison] than there is in relying upon the opinion of a 
witness who has but in a single instance seen the person write.’’ 


Pennsylvania. 

Commonwealth v. Smith, 6 Serg. & R. 568 (1819). ‘‘This evidence is not 
mere speculation, but knowledge acquired in a certain and direct way; it is much 
more satisfactory than that of a man who had casually seen the party write; this 
knowledge [gained from correspondence] is placed in the same scale of credit as 
that of him who has seen the party write.’’ 
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Pennsylvania—continued. 

Farmers Bank of Lancaster v. Whitehall, 10 Serg. & R. 110 (1823). ‘‘It is in 
my view more satisfactory to submit a genuine paper as a standard and let the jury 
compare that with the paper in question . . . than the evidence continually 
received of allowing a witness who had seen the party write once to compare the 
disputed paper with the feeble impression and transient view the writing may have 
made in his memory.’’ 

MeNair v. Commonwealth, 26 Pa. 390 (1856). ‘‘If after all he [the lay wit- 
ness] can only speak from a comparison of the two signatures, and has no recol- 
lection independent of the signature itself, he is incompetent to prove the hand- 
writing. His testimony amounts to nothing more than a comparison of the two 
signatures and that could be done by the jury as well and by experts better than 
by the witness.’’ 

Fulton v. Hood, 34 Pa. St. 365 (1859). ‘‘The witness who has seen 
another write but once may testify to his belief, and that belief is but a deduction 
which he makes from a comparison with the exemplar in his mind. Why should 
that exemplar be regarded as more reliable than one presented to the expert’s eye?’’ 


Texas. 

Fidelity & Cas. Co. v. Harrison, 274 S. W. 1002 (1925). ‘‘It is a matter 
of common knowledge that shrewd business men, even bankers who are supposed 
to be experts in handwriting, are often swindled through the passing of forged 
instruments. ’’ 


Virginia. 

Hanriot v. Sherwood, 82 Va. 1 (1884). ‘‘We think not, and we are of the 
opinion both upon reason and the weight of authority, that such testimony [by 
experts] is admissible, and that the court below erred in thus admitting the inferior 
evidence [of those who had seen party write] and rejecting the best evidence on 
the trial of the issue herein.’’ 


United States. , 

Green vy. Terwilliger, 56 Fed. 384 (1892). ‘‘In many cases it is more satis- 
factory to allow a witness to compare the writing in the issue with other writings of 
unquestioned authority as to genuineness, than it is to compare it with the standard 
which he may have formed or retained in his mind from a knowledge of the party’s 
handwriting.’’ 

In re Varney, 22 Fed.(2d) 230-237 (1927). ‘‘As to the testimony of the five 
bankers, relied on by the claimants, it is greatly weakened by the consideration that 
not one of them gave a reason for the faith that was in him. . . . I was entitled 
to have the basis of the opinions of these bankers in order that it might test their 
soundness, and this has not been afforded me. I never like to follow anyone 
blindly.’? From opinion by Mr. Justice Cochran. 


Canada. 

Reid v. Warner, 17 L. C. Rep. 485 (1867). ‘‘Abstractly reasoning upon this 
kind of proof it seems plain that a more correct’ judgment as to the identity of 
handwriting would be formed by a witness by a critical and minute comparison with 
a fair and genuine specimen of the party’s handwriting, than by a comparison 
of seen signatures with the faint impression produced by having seen the party 
write, and even then perhaps, under circumstances which did not awaken his 

?? 


attention 
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England. 

Handwriting of Junius, by Hon. Edward Twistleton (1871), pp. 91, 92. ‘*. : 
comparison of handwritings, as an instrument for ascertaining who is the handwriter 
of a disputed document, seems very superior to the declaration of a witness as to his 
belief, however familiar he may be with the hand of the supposed writer. If there 
are sufficient materials for comparison, this superiority is great, even when there is 
no disguise; and in the case of a really good disguise, the superiority is 
overwhelming. 

“‘Tf the expert has skill in analyzing his own impressions, he can go through 
the proofs of everything which he asserts and can make others see what he sees. 
If he makes a mistake, his error admits of proof. Hence the case with which 
he deals, however complicated, becomes merely one of reasoning in which internal 
circumstantial evidence is applied to demonstrate a disputed fact.’’ 


7-9 COMPENSATION OF EXPERTS. 
Connecticut. 

Dodge v. Stites, 26 Conn. 463 (1857). ‘‘If a witness agrees with a party that 
he will attend and testify without being summoned, and he is not summoned and so 
not brought under the order or censure of the court, we suppose any reasonable 
promise for compensation is good and may be enforced.’’ 


Illinois. 

Hutchinson v. Hutchinson, 152 Ill. 347, 38 N. E. 926 (1894). ‘‘The general 
tule in this state is that . . . experts’ fees cannot be taxed as costs against 
unsuccessful litigants in chancery suits, Ais 

Lyon vy. Oliver, 316 Ill. 292 (1925). ‘‘While expert testimony is too often 
commercialized and frequently discredited, there is no reason why a person who 
has devoted years of time and study to a particular subject, when called upon to 
testify with reference to that subject, should not receive a greater compensation 
than one who has not given the subject the same study and consideration. ’’ 


Maine. 

Gordon vy. Conley, 107 Me. 286, 78 Atl. 365 (1910). ‘‘. . . the witness who 
appears in court without summons, but upon a special agreement not only to prepare 
and testify, but to remain in court for the special benefit of the party calling him. 
Such a witness [expert under special agreement] performs services outside the 
statutory requirement and is entitled to whatever his services are reasonably worth 
above the legal fee due to the ordinary witness.’’ See Weber vy. Strobel, 194 S. W. 
272 (1917), L. R. A. 1918-D 640. 


Massachusetts. 

Barrus v. Phaneuf, 166 Mass. 123, 44 N. E. 141 (1896). ‘*. . . there was 
sufficient consideration to support a promise to pay a reasonable compensation in 
addition to the statutory fees.’’ Expert was not called to the stand. 


Montana. 

State vy. Sedlacek, 74 Mont. 201, 239 Pac. 1002 (1925). ‘‘Our attention has 
not been called to any authority which sustains the defendant’s contention that a 
detective should be required to state the amount of compensation he receives for 
work done in a case other than the case on trial.’’ 
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Nebraska. 

Wakeley v. State, — Nebr. —, 225 N. W. 42 (1929). ‘‘The answer [fees to 
be received] may not have affected them at all in favor of defendant, but that is 
not a matter upon which the trial court, or we as a reviewing court, have a right to 
speculate. In excluding the evidence we think the court erred.’’ 


New York. 

People v. Berry, 221 App. Div. 350, 223 N. Y. 8S. 204 (1927). ‘‘It is claimed 
on behalf of respondent that, because the expert witnesses were not actually called 
and the court has not certified that there were experts sworn or to be sworn by the 
prosecution, the relators are not entitled to be paid. There is nothing contained in 
the statute requiring such certification. . . . But because of the unanimous 
decisions of the experts as to the sanity of the accused the defense of insanity was 
not interposed, and hence it becomes unnecessary to have such witnesses actually 
appear at the trial and testify. The fact that the prosecuting attorney did not call 
his experts as witnesses is not material. Certainly he would not call them, in the 
absence of the plea of insanity on the part of the defense.’’ 

Jacoby v. Brooklyn Q. C. & 8S. R. R. R., 153 App. Div. 352, 188 N. Y. S. 438 
(1912). ‘The opinion of an expert whose relations are purely professional should 
not be discredited merely because he received a fee for his services. ’’ 


Oklahoma. 
Cornelius v. Smith, 175 Pac. 754 (1918). Anno. A. L. R. 9, 233. Attorney’s 
fees. 


Rhode Island. 

State v. Mariano, 95 Atl. 441 (1909). (Not reported in state reports.) Appeal 
from allowance, under Gen. Laws 1909, ce. 364, 9, of fees to an expert witness for 
the state in a criminal case, not being given by the statute, cannot be taken 
(chapter 289, 1, 25). 


Wisconsin. 

Philler v. Waukesha County, 139 Wis. 211, 120 N. W. 829 (1909). ‘‘If a 
party desires that any witness, expert or otherwise, equip himself with knowledge 
by research or inspection, it may employ him to do so. But such employment will be 
controlled by the ordinary rules of contract, expressed or implied.’’ 


Wyoming. 
Thatcher v. Darr, 199 Pac. 938 (1921). Expert witness contract for pay and 
contingent fee. Annotated 16 L. R. A. 1462. 


7-10 EXPERTS UNDER SUBPOENA. 
Illinois. 

Dixon yv. The People, 168 Ill. 179, 48 N. E. 108 (1897). ‘*A physician or 
surgeon cannot be punished for contempt for refusing to make a post mortem 
examination unless paid therefor; nor can he be required to prepare himself in 
advance to testify in court by making an examination, or performing an operation, 
or resorting to a certain amount of study, without being paid therefor.’’ 

North Chicago Street Rld. Co. v. Zeiger, 182 Ill. 9, 54 N. E. 1006 (1899). 
‘«, . . a physician, subpoenaed and interrogated as an expert witness only, cannot 
refuse to testify, in either a civil or criminal suit, upon the ground that no compensa- 
tion greater than that allowed to ordinary witnesses has been paid or promised 


to him.’?’ 
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Massachusetts. 


Keown & McEvoy, Inc. v. Verlin, 253 Mass. 374, 149 N. E. 115 (1925). 
‘*The administration of justice undoubtedly is a mutual benefit to all members 
of the community, and every competent citizen is under an obligation to further 
it as a matter of public duty when summoned by due process of law to give 
evidence. . . . The case at bar is not within Barrus vy. Phaneuf, 166 Mass. 123, 
Se ou, 241, 52 L. R.A. 619.’’ 


Missouri. 
Wade v. Wade, 229 S. W. 432 Mo. App. (1921). Expert called by the court. 


Oregon. 

Mount v. Welsh, 118 Ore. 568, 247 Pac. 815 (1926). ‘‘He cannot be required, as 
such physician and surgeon, to examine into the case and use his skill and knowl- 
edge so as to form an opinion . . . may be compelled to attend court in obedi- 
ence to a subpoena, and may be required to testify to what he knows.’’ 


Pennsylvania. 


Penna. Co. v. Philadelphia, 262 Pa. 439, 105 Atl. 630 (1919). Expert witness 
under subpoena. ‘‘No private litigant has a right to ask them to go beyond any 
facts within their knowledge. But the private litigant has no more right to compel 
a citizen to give up the product of his brain than he has to compel the giving 
up of material things.’? — 


Washington. 

Luther v. Tel. Co., 235 Pac. 783 (1925). ‘‘The appellant had the unquestioned 
right to refuse to employ Dr. Redner or call him as a witness, and to pay his 
expenses or not for going to Okonogon, without any charge or imputation of bad 
faith, the suppression of evidence, or as in any manner affecting the credit of 
the witness under cross examination.’’ 


7-11 OFFICIAL EXPERTS IN CRIMINAL CASES. 
Michigan. 

People v. Dickerson, 184 Mich. 148, 129 N. W. 199 (1910). ‘‘The most 
cursory examination of section 3 will disclose its vice. The court is directed to 
appoint one or more suitable disinterested persons to investigate and testify. The 
expert witnesses . . . testify under a sanction which gives to their testimony 
practically the same weight as if it were delivered by the Court itself, and if 
that testimony, being against the accused, were either willfully false or ignorantly 
mistaken, its baneful results would be appalling. . . . We must hold section 3 
unconstitutional.’’ 


’ 


7-12 “CORROBORATION” OF LAY TESTIMONY OR OPINION BY 
EXPERT TESTIMONY IN PENNSYLVANIA AND 
SOUTH CAROLINA. 
Pennsylvania. 

Farmers’ Bank of Lancaster v. Whitehill, 10 Serg. & R., 110 (1823). ‘‘Other 
evidence had been given [warranting admission of the expert testimony]; Mr. 
Mathiot, who had seen the witness write, . . . swears that he believes the 
signature to the note to be his. And so the other witness, McClure, who swears that 
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Pennsylvania—continued. 

he had seen him write two or three times, that he writes such a hand, he believes 
it to be like his handwriting; it was likely to be his; he believes it might be his 
handwriting though he cannot swear that it is his. . . . this is the strongest case 
possible to let in this proof.’’ 

Travis v. Brown, 43 Pa. 15 (1862). ‘‘The account books which were produced 
as the tests were proved by witnesses who were acquainted with the defendant’s 
writing. . . . The witnesses who had seen Brown write were quite competent 
to give their opinion of the genuineness of the signature in question. . . . They 
were competent also to prove the test papers’’ [thus furnishing so-called fact 
evidence to be corroborated]. 

McWilliams’ Estate, 259 Pa. 526 (1918), 103 Atl. 365. ‘‘ Expert testimony 

: cannot be received as independent testimony to establish the facts. . . . 
Such testimony can only be received as corroborating other direct or positive 
evidence as to some fact in issue.’’ 

Steel v. Snyder, 144 Atl. 912 (1929). ‘‘The testimony of experts is also admis- 
sible in corroboration of other evidence. Burkholder’s Exrs. vy, Plank, 69 Pace. 225.’? 


South Carolina. 

State v. Ezekiel, 33 S. C. 115, 11 S. E. 635 (1890). ‘‘The rule established 
in these cases was that while comparison of handwriting is inadmissible as an 
original means of ascertaining the genuineness of a signature or other writing, 
yet it may be admitted in this State in aid of doubtful proof. . . . The papers, 
however, by which the comparison is to be made must be either admitted, acknowl- 
edged, or otherwise proved to be in the handwriting of the accused.’’ 


7-13 QUALIFIED OR INDEFINITE TESTIMONY ADMISSIBLE. 


Georgia. 

Hawkins v. Citizens Bank & Trust Company, 18 Ga. App. 262, 89 S. E. 450 
(1916). ‘‘Anyone that knows may testify as to the handwriting of another, and 
one may so testify ‘to the best of his knowledge and belief’.’’ 


Iowa. : 

State v. Christ, 189 Iowa 474, 177 N. Ww. 54 (1920). ‘*I think he is the one,’’ 
the statement of witness objected to [in criminal case]. ‘There is no rule of law 
which requires a witness to be absolutely positive in his statements of fact, the 
positive witness is often entitled to less consideration than the more cautious. 
State v. Porter, 34 Iowa 131-133.’’ 


Pennsylvania. 

Dewees v. Day & Zimmerman, 140 Atl. 345 (1928). ‘‘A necessary fact depend- 
ing on expert evidence must be supported at least by the definite opinion of the 
expert. The words ‘I think’ are equivalent to ‘I believe’ and, when used by an 
expert, amount to an expression of professional opinion.’’ 


Texas. 

Atchison, T. & S. F. Ry. Co. v. Abercrombie, 283 S. W. 294 (1926). ‘*The 
witnesses, testifying as experts, were allowed to give their opinions, and the expres- 
sions used by them, ‘I imagine’, ‘I guess’, ‘I think’, are tantamount to them 


saying, ‘It is my opmion’.’’ 
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7-14 SEPARATION OR EXCLUSION OF WITNESSES. 


Connecticut. 

State v. Chapman, 130 Atl. 899 (1925). ‘‘The ruling of the trial court, 
refusing to segregate the witnesses, was one within the sound discretion of the 
court.’ 

Maine. 

Page v. Homans, 14 Maine 478, 482 (1837). Lay witnesses excluded, experts 

admitted. ’ 


Ohio. 
Laughlin y. State, 18 Ohio 99, 103; Dickson v. State, 39 O. S. 73. 


England. 
R. v. Wilbain, 9 Cox. Cr. 448 (1864). Lay witness excluded. 


Cross-examination of Experts and Use of Test Papers. 9-3. 


Reasons for Opinion. 11-1. 


7-15 PRESUMPTIONS AGAINST EXPERT TESTIMONY. 


Illinois. 

People vy. Harvey, 286 Ill. 593, 122 N. HE. 138 (1919). ‘*. . . it would be 
error for the court to instruct as a matter of law, that the testimony of one class 
{opinion or fact witnesses] is entitled to greater weight than that of the other. ... 
These instructions as worded were properly refused because they tended to cast 
discredit upon expert testimony.’’ 


Iowa. 

Butman v. Christy, 197 Iowa 661, 198 N. W. 314 (1924). ‘‘. . . juries are 
usually and properly instructed that it ought not to be permitted [handwriting and 
typewriting and document expert testimony] to outweigh the positive and direct 
testimony of credible witnesses who testify from personal knowledge.’’ 

Butman v. Christy, 208 N. W. 218 (1926). ‘‘Three trials have been had in the 
court below, each resulting in a verdict in favor of contestants. Twice the case has 
been reversed by this court on appeal. . . . There must be an end to litigation 
. . . the verdict of the jury is affirmed.’’ 


New York. 
People v. Soper, 243 N. Y. 320, 153 N. E. 433 (1926). ‘*The jury must pass 
upon the weight that should be given to the testimony of the experts.’’ 


North Carolina. 
Hedgpeth v. Coleman, 183 N. C. 309, 111 S. E. 517 (1922). ‘‘We should hesi- 
tate to hold that there may not be cases in which it would be proper for the court 
to tell the jury that expert testimony should be received with caution; and we 
should be equally reluctant to pronounce such instruction an inflexible necessity.’’ 


Texas. 

De Vere v. State, 271 S. W. 912 (1925). ‘‘This court has repeatedly held that 
evidence of comparison by an expert is insufficient to warrant a conviction, unless 
corroborated by other testimony. Jackson v. State, 81 Tex. Cr. R. 51, 193 S. W. 301.”’ 
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7-16 ANCIENT RESTRICTIONS OVERRULED, CONTINUED 
OR REVIVED. 
Arkansas. 
Miller vy. Jones, 32 Ark. 337 (1877). ‘‘But a comparison with writings not 
already in the ease but which are proven for the purpose of such comparison is not 
admissible. ’’ 


Indiana. 


Brown v. Jones, 13 Ind. App. 193 (1895). ‘*. . . signature to a paper not 
in evidence cannot be proven for the purpose of comparing it with the disputed 
signatures. .. en 

Clark v. Wyatt, 15 Ind. 271 (1860). ‘We are inclined to adopt the general 
rule above stated, and hold that evidence founded on a mere comparison of hands 
should be deemed inadmissible. ’’ 


Michigan. 

Matter of Alfred Foster’s Will, 34 Mich. 25 (1876). ‘©. . . the contestants 
proposed to furnish the jury with photographic copies of the will, which the court 
declined to permit. . . . Their rejection . . . was not error.’? 

Vinton v. Peck, 14 Mich. 287 (1866). ‘* . . . papers which do not belong 
in the cause . . . cannot therefore be made a basis of comparison for either 
witness or jury.’’ 

In re Harris’ Estate, 247 Mich. 690, 226 N. W. 661 (1929). ‘The opinions of 
experts are of no weight when contrary to sworn testimony as to facts.’’ 


New York. 

Taylor Will Case, Abbott’s Practice Reports 10, 300 (1871). ‘‘T shall exelude 
all testimony drawn from photographs, as being inadmissible, upon the question of 
handwriting. ’’ 


Texas. 


Hanley v. Gandy, 28 Tex. 211 (1866). ‘‘If it be permitted to prove handwrit- 
ing by comparison, controversy will likely arise on collateral issues.’’ Judgment 
reversed because of the comparison. 

‘Campbell v. Campbell (Tex. Civ. App.), 215 8. W. 134 (1919). ‘Whatever 
muy be the rule in other jurisdictions, it is the rule in this state that extrinsie doeu- 
ments, not filed in the case or relevant to any issue, are inadmissible as standards of 
comparison, ’? 


GENERAL REFERENCES ON SUBJECTS IN SECTION 7, 


Official Experts. 
Journal of Criminal Law, Vol. X, No. 2, August 1919. 
‘‘Expert Testimony’’, by Judge EL. Ray Stevens of Wisconsin. 


Bill for Regulation of Expert Testimony. 
Rhode Island Act, General Laws 1896, Chap. 244, §§ 16-19, General Laws 1909, 
Chap. 292, §§ 18-21. 
New York Act, Chap. 295, Laws of 1915. 
Michigan Act, authorizing Official Experts declared unconstitutional in ease 
of People v. Dickerson, 64 Mich. 148, 129 N. W. 199. 


Weight of Expert Testimony. 
Chamberlayne, p. 3096. 
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Sequestration of Witnesses. 
14 Harvard Law Review, 475 (1901). 
Expert Testimony in Disputed Document Cases. 
J. T. Daset. 
4 Michigan State Bar Journal 267. 
June, 1925. 


The Compensation of Expert Witnesses. 
Charles Summer Lobingier, American Law Review, March-April 1925, p. 266. 


ANNOTATIONS ON SUBJECTS IN SECTION 7. 


Value and Weight of Expert Testimony as to Handwriting. 
L. R, A. 1918D 638. 


Compensation of Expert Witness. 
16 A. L. R. 1462. 


Test to which Expert Testimony should be Subjected. 
24 A. L. R. 232. 


‘Qualified Opinions’’ Annotation, 4 A. L. R. 979. 
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SECTION 8. 


THE LAY WITNESS AND LAY TESTIMONY. 


SUBDIVISIONS AND SPECIAL TOPICS. 


. Qualifications of the Lay Witness. 

. Weight of Testimony of Lay Witness. 

Lay Witness Cannot Make Direct Comparison. 

Standards of Comparison Produced by the Witness. 

May Refresh Memory by Examining Writing. 

‘*Stale’? Knowledge of Handwriting. 

Non-expert May Give Reasons. 

. Lay Witness May See Whole Document. 

. Acquired Knowledge of Handwriting for a Particular Case by Lay Witness 
does not Qualify. 


$0 90 I OTR o PO pS 


8-1 QUALIFICATIONS OF THE LAY WITNESS. 
Alabama. 

Karr y. State, 106 Ala. 1, 17 So. 328 (1895). ‘‘Any person having a previous 
knowledge of the writing of the supposed writer may express an opinion that the 
writing in question was or was not written or signed by him. . . . That 
there was in his writing a peculiarity attracting attention.’’ 

King v. State, 8 Ala. App. 239, 62 So. 374 (1913). ‘‘Experts may compare 
signatures and express opinions; non-expert may not, unless he has seen the writer 
write or is acquainted with the writing.’’ 

Huckaby v. McConnon & Co., 105 So. 886 (1925). ‘A witness, who testifies 
he has seen a person write, is acquainted with his handwriting and believes he 
knows his handwriting, may give his judgment or opinion that a signature to that 
of such person, although the witness disclaims absolute knowledge of his signature.’’ 

Baker v. Eastis, 215 Ala. 402, 110 So. 705 (1926). ‘‘Keller, witness for 
proponents, testified he knew the signature of decedent, and his names at the 
bottom and in the body of the instrument were in his handwriting, but he was not 
familiar with his handwriting; and the court did not err in refusing to let him 
testify as to whether, in his best judgment, the body of the instrument was in his 
shandwriting.’’ 


Arkansas. 

Bevers v. Bradstreet, 170 Ark. 650, 280 S. W. 667 (1926). ‘Appellee also 
testified that she examined the register of a hotel at Abilene, Kan., and found 
that on August 9, 1922, the name of W. O. Wilson and wife had been registered, 
and she recognized this writing as that of her husband. An objection was made 
to this testimony, and it is now insisted that the testimony is incompetent for the 
reason that the hotel registers should have been produced. This objection is not 
well taken. These books were not in appellee’s possession, nor were they within the 
jurisdiction of the court, and their production in court could not have been en- 
foreed. Bozeman y. Browning, 31 Ark. 364.’’ 
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California. 

Gibson vy. Mailhebuau, 274 Pac. 566 (1929). ‘‘We think this mode of proving 
a signature falls within the provisions of section 1943 of the Code of Civil Procedure, 
which reads as follows: ‘The handwriting of a person may be proved by anyone 
who believes it to be his, and who has seen him write, or has seen writings purporting 
to be his, upon which he has acted or been charged, and who has thus acquired 
a knowledge of his handwriting.’ ’’ 


Connecticut. 

Hamilton v. Smith, 74 Conn. 374, 50 Atl. 884 (1902). ‘*. . . and was 
familiar with the handwriting on said maps, but had never seen Hartly. . . . 
This was sufficient to qualify Sanford to give his opinion as to who made it.’’ 

‘The next and only remaining point is whether the judge at the circuit was 
correct in admitting other writings, proved to be genuine writings of the defendant, 
to go to the jury, for them to compare with the paper in dispute. . . . It has 
always appeared to me a very feeble objection; and I rejoice to see it overruled.’’ 
Opinion by Mr. Justice Daggett. 


Georgia. 

Wimbish vy. State, 89 Ga. 294 (1892). ‘‘A witness who is not an expert is 
incompetent to testify to the identity of handwriting, if his opinion is founded 
wholly upon a comparison of a signature which he knows to be genuine with the 
one in question.’’ Code § 3839. 

Henderson vy. James, 139 S. E. 34 (1927). ‘‘Exception is taken to the admission 
of the following testimony of Dr. L. M. Hill, a witness for the plaintiff: ‘I am 
familiar with her handwriting. This is not her signature to the paper, exhibited 
to me, purporting to be a deed,’—on the ground that the testimony is a conclusion 
of the witness. The evidence is not open to. the criticism.’’ 


Idaho. 

State v. Myers, 36 Ida. 396, 211 Pac. 440 (1922). ‘*. . . . he had corre- 
sponded with Myers once or twice a month for a period of a year and a half; that 
he became familiar with Myers’ handwriting.’’ Testimony admitted and proper. 


Illinois. 

Pate v. People, 8 Ill. 644 (1846). ‘‘It is not sufficient that a witness has 
barely seen a party write, he must be acquainted with his handwriting.’’ 

Cross v. People, 47 Ill. 152 (1868). ‘‘The fact that D’Wolf and Brown 
had seen the prisoner write but once, does not go to the competency or admissibility 
of their evidence, but only to the weight that should be given to it by the jury. 
They had seen the prisoner write, and were clearly competent to say, having 
obtained a knowledge of his handwriting in this way, whether another paper, or 
another word or name, was in the same handwriting.’’ 

Board of Trustees of Township 13 S., R. 3 W. v. Misenheimer, 78 Ill. 22 (1875). 
sc. . ,. Andrews does not profess to have had any acquaintance with Leyerle’s 
handwriting until since he was informed he denied the signature to the bond, when, 
mes to satisfy himself, . . . he examined his signature to his reports as 
guardian and, from a comparison of those, he formed an opinion that the signature 
to the bond is that of Leyerle. . . . The evidence was properly rejected.’’ 

People v. Smith, 318 Ill. 114, 149 N. E. 3 (1925). ‘‘Hutton, a witness for 
defendant, did not qualify to express an opinion as to handwriting. Defendant’s 
counsel, in reply to an inquiry by the court, expressed his doubt as to the witness’ 
qualifications to testify. The court did not err in refusing to permit him to testify.’’ 
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Indiana. 


Shorb v. Kinzie, 100 Ind. 429 (1885). ‘‘A witness whose knowledge of a 
party’s handwriting has been obtained by seeing him write for the purpose of 
showing his true manner of writing to the witness with a view to his testifying 
will not be permitted to testify . . . as to the genuineness of a signature.’’ 
[Misconduct of counsel by giving jury unproved standard was cause for ‘reversal. ] 


Iowa. 

Frank vy. Berry, 103 N. W. 358, 128 Iowa 223 (1905). ‘‘The fact that a 
witness testifying as to whether certain letters were written by another is not 
an expert and has enjoyed but little business experience, goes to the weight of his 
testimony rather than to its admissibility.’’ 

Murphy v. Murphy, 146 Iowa 255, 262 (1910). [Non-expert who had seen 
deceased write his name in an autograph-album 19 years before, and only once], 
‘«. , . while not authorizing the rejection of her testimony arbitrarily, greatly 
weakens its value.?? 


Maine. 
Woodman y. Dana, 52 Maine 9, 13 (1860). ‘‘The non-expert cannot express 
an opinion [from comparison] without such previous acquaintance or knowledge.’’ 
Lord’s Will, 106 Maine 51, 75 Atl. 286 (1909). ‘‘Her testimony .. . was 
inadmissible as it is not shown that she had ever seen him write or was familiar 
with writings acknowledged to be his. sg 


Massachusetts. : 
Moody v. Rowell, 34 Mass. (17 Pick.) 490, 28 Am. Dec. 317 (1835). ‘‘It 
[comparison] is a question of skill and experience depending upon a practiced 
eye, experience, judgment and habit arising from being constantly employed to 
examine signatures and detect forgeries. It was within the ordinary principle 
of evidence of opinion in matters of science and skill to admit witnesses 
to testify . . . that a signature was constrained and imitated and not a free 
and genuine signature.’ 

Marcy v. Barnes, 82 Mass. 161, 77 Amer. Dec. 405 (1860). [The witness] 
‘‘testified that he was accustomed to examine handwriting in connection with 
his business as a photographer, with a view to detect counterfeits and forgeries, 
and that his opinion concerning the disputed signature was founded partly upon 
the photographic copies, introduced in evidence, which he himself had made . . . 
the court is to determine . . . upon the evidence produced, whether the witness 
offered is qualified . . . to testify as to his opinion as an expert. It is of no 
consequence how or by what means .°. . peculiar skill or knowledge is acquired; 
it is quite sufficient if it is in fact possessed.’’ 

Commonwealth v. Meehan, 170 Mass. 362, 49 N. E. 648 (1898). ‘‘In regard 

to the question whether he knew the boy’s handwriting, he answered that he 
thought he did. . . . The form of his answer, that he thought he knew . 
did not import a lack of . . . knowledge... . The judge might have thought 
from his tone and manner that he answered cautiously, not wishing to appear too 
positive about that which he knew very well.’’? [Held that there was no error in 
admitting the testimony. ] 


Minnesota. 

State v. Mohrbacher, 218 N. W. 113 (1928). ‘‘Whether this witness retained 
enough of the mental picture of the signature of George O’Brien upon the worthless 
check he received from him to be able to testify that George O’Brien also signed 
the. check defendant is charged with having forged, was for the trial court to 


decide. ’’ 
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Mississippi. 

McCarty v. Love, 110 So. 795 (1927). ‘‘ Appellant McCarty introduced several 
witnesses who testified that they knew her handwriting, and that, in their opinion, 
the name ‘P. R. McCarty’ on the bond was not in her handwriting. The trial 
court, over appellant’s objection, ruled out this testimony. That was error. A 
handwriting witness need not be an expert.’’ 


Missouri. 

Vanausdol vy. Bank of Odessa, 5 S. W. (2d) 109 (1928). ‘‘It is sufficient if he 
states facts showing that from experience he is competent to express an opinion as 
to the handwriting, and whether or not he is competent to give such an opinion is 
largely within the discretion of the trial court and will not be reviewed by the 
appellate courts under ordinary circumstances. ’’ 


Montana. 

In re Miller’s Estate, 71 Mont. 330, 229 Pac. 851 (1924). ‘‘A nonexpert 
witness may give an opinion as to the handwriting of a person whom he has seen 
write, or when he has seen writings purporting to be his, upon which he has acted 
or been charged, and who has thus acquired a knowledge of his handwriting (section 
10591, Rev. Codes 1921), or he may refresh his memory by examining other writings 
known or admitted to be genuine (22 C. J. 630), but he cannot give his opinion 
based upon a comparison of writings in regard to which the jury are equally capable 
of forming an opinion from the writings in evidence.’’ 


_ Nebraska. 

First Natl. Bank v. Lierman, 5 Nebr. 247 (1876). ‘‘A witness who is acquainted 
with the writing of a person whose signature is in dispute, although not an expert 
in judging handwriting, is competent to give his opinion as to its genuineness.’’ 
[A witness who is not an expert is not competent to give an opinion from a com- 
parison of hands.] 

In re O’Connor’s Estate, 101 Nebr. 617, 164 N. W. 570 (1917). ‘‘Refusal to 
permit witness to identify disputed signature of a decedent on ground that witness 
‘had onee seen the decedent’s genuine signature without showing that he had 
formed an idea of character of genuine handwriting, held not an abuse of 


discretion. ’’ 


New Hampshire. 

State v. Carr, 5 N. H. 367 (1831). ‘‘But we entertain no doubt that the 
testimony of witnesses who are acquainted with the signatures of the president 
and cashier of a bank from having seen bills of the bank in circulation is competent 
to be submitted to a jury to prove . . . a Mill is a forgery.’’ 


New Jersey. 

State v. Goldstein, 72 N. J. L. 336, 62 Atl. 1006). ‘*. .  . the defendant 
interposed an objection to the witness being permitted to express an opinion as 
to the authenticity of the letter, on the ground.that his testimony failed to show 
that he had ever seen the defendant write . . . it is universally admitted that 
a witness who has a proper knowledge of a party’s handwriting may declare his 
belief in regard to the genuineness of a writing which is in question, and that 
such knowledge may be acquired, not only by having seen him write, but also 
by having had correspondence with him. a 

Horton y. Horton, 2 N. J. Mise. 683, 130 A. 24 (1924). ‘‘Asked how she knew 
her handwriting, she said that Lillian was ‘a friend of hers, and she knew her 
handwriting well. That is not the way to prove handwriting. The proper question 
is: ‘Did the witness ever see So-and-So write?’ and, if the reply is in the 
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New Jersey—continued. 

affirmative, the next question should be, ‘In whose handwriting is this and that?’ 
It can be argued that the witness here studiously avoided saying that she had 
seen Lillian write.’’ 


New York. 

Winne v. Tousley, 36 Hun 190 (1885). ‘‘We think the question was proper 
; and the plaintiff had a right to test the witness [lay witness] and ascertain 
the grounds of his opinion.’’ 

McKay vy. Lasher (1886), 42 Hun 270. ‘‘If one, who has not an expert, were 
permitted to give his opinion as to genuineness of handwriting, based merely on 
comparison . . . it would be usurping the duty of the jury.’’ 

People v. Corey, 148 N. Y. 476, 42 N. E. 1066 (1896). ‘‘Before a witness 
should be permitted to testify to the handwriting of another, he should be acquainted 
and somewhat familiar with the handwriting of the person whose handwriting is 
sought to be proved.’’ 

People v. Corey, 148 N. Y. 476, 42 N. E. 1066 (1900). ‘‘He should have an 
intelligent acquaintance with the handwriting of the party so that he can determine 
with a reasonable degree of certainty whether the writing offered is his genuine 
handwriting. It seems very clear that neither of these witnesses had any such 
knowledge.’? 

Dunklin v. Riegelmann, 155 N. Y. S. 561 (1915). Witness, whose only means 
of knowing D’s handwriting was from letters said to have been received from D, 
but not shown to have been written by her, held not competent to identify D’s 
writing. 


North Carolina. 
Ratliff v. Ratliff, 131 N. C. 425, 42 S. E. 887 (1890). ‘‘He stated that he did 
not know the handwriting of Horne in 1869, but became familiar with it in 1873. 
There was no presumption that the handwriting had so changed from 1869 
to 1873 as to be unrecognizable. That lapse of time . . . did not make the 
testimony incompetent.’’ 


North Dakota. 

Territory v. O’Hare, 1 N. D. 30, 44 N. W. 1003 (1890). ‘‘A person who has 
seen defendant write but once and that during a recess of the court, for the sole 
purpose of qualifying himself as a witness, is not competent to prove defendant’s 


handwriting. ’’ 


Ohio. 

Worland v. McGill, 160 N. E. 478 (1928). ‘‘Of course the wife could testify as 
to whether the writing in the book was or was not the handwriting of her husband.’’ 
{Not barred under personal relations with decedent rule. ] 


Oklahoma, 

Archer v. U. 8., 9 Okla. 569, 60 Pac. 268 (1900). Qualifications of witness, 
‘‘that the witness was present and saw the instrument executed, or, second, that 
he is acquainted with the writing or signature of the party.’’ 


Pennsylvania. 

McNair v. Commonwealth, 26 Pa. 390 (1856). ‘‘If after all he [the lay 
witness] can only speak from a comparison of the two signatures, and has no 
recollection independent of the signature itself, he is incompetent to prove the 
handwriting. His testimony amounts to nothing more than a comparison of the 
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Pennsylwania—continued. 
two signatures and that could be done by the jury as well and by experts better than 
by the witness.’’ 

Allan Sheldon & Oo. v. Bahner, 4 Co. Ct. Rep. 16 (1887). ‘*. . . that 
knowledge must be acquired by having seen the party write, or having had corres- 
pondence With him, or having had some business transaction with him by which 
the party acknowledged the handwriting to be his, so that in some way the witness 
is enabled to say he is acquainted with the handwriting.’’ 

Friday v. Penna. R. R. Co., 204 Pa. 405, 54 Atl. 339 (1903). ‘‘The question 
of the competency of the witness is always for the Court. . . . The test of 
eross-examination should be allowed.’’ 


Texas. 

Kleck v. State, 97 Tex Cr. App. 423, 263 S. W. 316 (1924). ‘Witness said 
he had never seen appellant write, but that he had been familiar with his hand- 
writing for two or three years; had seen his admitted signature to various documents 
and other admitted writing of appellant. This predicate made his testimony on 
the subject properly receivable.’’ 

Garner v. State, 272 8. W. 167 (1925). ‘‘Where a witness shows himself to 
be familiar with the handwriting of one whose signature is under investigation, 
he is permitted to give his opinion relative thereto regardless of whether or not 
he be an expert in handwriting; such evidence being regarded by all the text- 
writers as in the nature of primary evidence.’’ 

Seaton v. State, 16 S. W. (2d) 823 (1929). ‘‘It is the rule that, if the jury 
is as competent to form an opinion as the witness, it is error to permit the witness 
to give his opinion.’’ 


Vermont. 

Stevenson v. Gunning’s Estate, 64 Vt. 601, 25 Atl. 697 (1892). ‘‘Dr. Hartshorn 
was shown to be an expert in adjusting and using the microscope. He did not 
profess to have skill in examining handwriting, nor ink, nor change in the color 
of ink. . . . The allowance of the opinion of this witness was error.’’ 


Virginia. 

Chahoon y. Commonwealth, 61 Va. 733 (1871). ‘‘I cannot say positively, but 
I think it is his handwriting.’’ [Qualified opinion by lay handwriting witness 
held competent. ] 

Hanriot vy. Sherwood, 82 Va. 1 (1884). ‘‘We think that such testimony 
[expert comparison] is admissible and that the court below erred in thus admitting 
the inferior evidence [lay witness who had seen person write] and rejecting the 
best evidence on the trial of the issue herein.’’ 

Adams y. Ristine, 138 Va. 273, 122 S. E. 126 (1924). ‘‘The questions 
were asked for the purpose of identifying examples of the genuine writings of 
each of her uncles and to use them as exhibits in the case for the benefit of the 
jury. As we have seen, it was not necessary for these papers to be in the reeord 
for another purpose than for comparison, and it was competent to prove their 
genuineness by any witness who knew the fact.’’ 


West Virginia. 
Flowers v. Fletcher, 40 W. Va. 103, 20 S. E. 821 (1894). ‘‘The law is that 
a witness who has any personal knowledge of a signature in controversy, however 
slight, has the right to give his opinion.’’ 
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United States. 


Holmes yv. Goldsmith, 147 U. S. 150 (1892). Proper to ask witness what value 
he himself would place upon his own opinion. ‘‘Would you act on this writing?’’ 
Question allowed. 


Neall v. U. S., 118 Fed. 699, 707, C. C. A. (1902). ‘‘The witness did not 
claim to be an expert on handwriting. . . . A knowledge of the handwriting 
of the plaintiff in error possessed by a witness who was not an expert in hand- 
writing would not, of itself, qualify him to testify whether a forged signature 
made in imitation of the handwriting of another was or was not written by the 
plaintiff in error.’’ 

‘In the absence of the document, the authenticity of which was sought to 
be established, rendering a comparison impossible, we think the court was right in 
excluding the testimony of the witness.’’ 

Simonson y. Typer, 285 Fed. 240 (1923). A witness who had seen the 
signature to an alleged release of a mortgage which could not be produced could 
not testify that a signature written by the mortgagee while on the stand was 
similar to that signed to the release. 

Corpus Juris, Vol. 22, p. 625. ‘‘Intelligent acquaintance with handwriting’’, 
desirable if not obligatory. 


8-2 WEIGHT OF TESTIMONY OF LAY WITNESS. 
Illinois. 

Long v. Little, 119 Ill. 600, 8 N. I. 194 (1886). Fourteen or fifteen witnesses 
who were acquainted with handwriting of alleged signer testified it was by him. 
Six or seven testified it was not. Held preponderance of evidence showed that 
signature was genuine. ‘‘The number of witnesses upon a qustion of this character 
does not always control. The knowledge of a witness and the means of knowledge,— 
his honesty and intelligence,—are all to be considered in determining what weight 
shall be given to his evidence.’’ 


Marble v. Marble Estate, 223 Ill. App. 524 (1922). ‘‘Appellee produced lay 
witnesses who testified that in their opinion it was not the genuine signature 
of the deceased. Force of the greater part of this testimony was very greatly 
weakened by the fact that the witnesses were giving opinions founded on vague 
recollections of a mental picture of Mattie M. Marble’s signature seen at some 
remote time. For instance, one witness, twenty-five years before the trial, had 
received two or three lettrs from her, although he had never seen her write. . . . 
We, therefore, find that the signature in question is not the genuine signature of 
Mattie M. Marble.’’ 


New Jersey. 

Bell v. Shields, 19 N. J. L. 93 (1842). On one side, one witness, who testified 
he had seen defendant write, from 3 or 4 times to 20 or 30 times, but not within 
the last two years, testified signature was defendant’s. Defendant ealled 8 
witnesses, all acquainted with his handwriting, who testified to the contrary. 
Plaintiff, called another witness, who also testified to the contrary. Verdict set 
aside as against weight of evidence, defendant’s witnesses ‘‘in number, intelligence 
and skill in handwriting overbalancing the testimony’’ of the plaintiff’s one 
witness. 


Oklahoma. 

In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘This witness [a lay witness] 
drew his conclusions solely on the similarity of the script or the general form of 
the handwriting with his recollections of the handwriting of the deceased.’’ 
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PennsyWania. 

Berkeley v. Maurer, 41 Pa. Superior Ct. 178 (1909). ‘‘One mode of acquiring 
such knowledge is by having seen him write and it is said to be sufficient to make 
the witness competent if he has seen the party write but once and then only 
his name. The probative value of such a witness may be very slight but the 
jury will be permitted to weigh it.’’ 


The Modern View of Expert and Opinion Testimony, 7-6. 
Superiority of Opinion of Scientific Witness. 7-8 
Comparison of Expert Better Than Recollection of Lay Witness. 7-9 


8-3 LAY WITNESS CANNOT MAKE DIRECT COMPARISON. 


Alabama. 

Willis vy. Hovater, — Ala. —, 118 So. 766 (1928). ‘‘Defendant objected to 
the comparison, and in brief invokes the rule that only one shown to be an expert is 
competent to make comparison of disputed writings. Clearly this objection is 
without merit. A witness familiar with the handwriting in question may make the 
eomparison (Code 7705), and certainly one is presumed to be familiar with his own 
handwriting.’’ 


Iowa. 

Mixer vy. Bennett, 70 Iowa 329, 331, 30 N. W. 587 (1886). Opinions of two 
witnesses that certain signatures of Julia E. Bennett and J. E. Bennett were not in 
the same handwriting, rejected. It did not appear what signatures were shown 
to the witnesses or that they claimed to be experts in determining the genuineness 
of handwriting by comparison. ‘‘Evidence respecting handwriting by comparison 
should be by experts. Code § 3655.’’ 


Missouri. 
State v. Owen, 73 Mo. 440 (1881). ‘‘Error was also committed on the trial in 
allowing the witnesses Phillips and Castleberry . . . to give their opinion made 


up from such comparison that the signature to the note was genuine, it not having 
first been shown that Phillips and Castleberry were experts.’’ 


North Carolina. 

Lowe vy. Dorsett, 34 S. E. 442, 125 N. C. 301 (1899). Testimony of a witness 
not introduced as an expert as to difference between the letter ‘‘o’’ in a disputed 
signature [as to whether the ‘‘o’’ was straighter here than in the ordinary signature 
of the same person] was inadmissible. Ordinary witness cannot compare like an 


expert. 


United States. 

overs v. Ritter, 12 Wall. 317, 20 U. S. (L. Ed.) 417 (1871). *%....)..,, evi- 
dence by comparison of hands is not admissible when the witness has had no previous 
knowledge of the handwriting, but is called upon to testify merely from a com- 
parison of hands.’’ 


84 STANDARDS OF COMPARISON BROUGHT BY THE LAY 
WITNESS. 
Texas. 
Eborn v. Zimpelman, 47 Tex. 503, 518 (1877). (1 Greenl. Ev., See. 581). 
‘«. . . that such papers can be dffered in evidence only . . . or that papers 
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Texas—continued. 

belonging to the witness who was himself previously acquainted with the party’s 
handwriting, and who exhibits them in confirmation and explanation of his 
testimony.’’ 


8-5 MAY REFRESH MEMORY BY EXAMINING WRITING. 
Alabama. 

Penney v. Warren, — Ala. —, 115 So. 16 (1928). ‘‘Nor is it necessary that 
the memorandum should have been made contemporaneously with the transaction, 
if it was made while the facts were still fresh in the mind of the maker.’’ 


Tllinois. 

Village of Broadview v. Dianish, 167 N. E. 106 (1929). ‘‘The rule is that a 
memorandum may be handed to a witness for the purpose of refreshing his recollee- 
tion, and that he may thereafter testify to the facts from his recollection, but he is- 
not to read from the copy.’’ 


Indiana. 

Clark v. Wyatt, 15 Ind. 271 (1860). ‘‘If . . . the witness has previous 
knowledge of the hand, from having seen the person write, or from authentic papers, 
derived in the course of business, he may, in corroboration of his testimony, compare 
the writing -in question with other signatures known to be genuine. . 
evidence founded on a mere a peNaN ‘of hands should be deemed inadmissible. ” 

Thomas v. State, 103 Ind. 419, 2 N. E. 808 (1885). ‘‘A witness who shows 
himself to be acquainted with another’s handwriting may, before or at the trial, 
refer to papers in his possession which he knows to be in the handwriting of the 
other, to refresh his memory before testifying.’’ 


United States. 

Lennon v. U. S., 20 Fed.(2d) 490 (1927). ‘‘Witnesses frequently refresh their 
memories before going into court, by referring to papers in their possession which 
are not taken into court; and where they rely on their recollection of the facts, 
as this witness did, it is not necessary that the writing be produced. It is only 
where the witness uses the paper to refresh his memory while on the stand that 
there exists a right to compel the production of the writing for inspection.’ 


8-6 “STALE” KNOWLEDGE OF HANDWRITING; NOT 
“INTELLIGENT ACQUAINTANCE” WITH IT. 


Massachusetts. 

Noyes v. Noyes, 224 Mass. 125, 112 N. E. 850 (1916). ‘‘Where a lay witness 
was not particularly familiar with deceased ’s signature and had seen him write his 
name perhaps once in the past, such witness should not be allowed to give his opinion 
as to the genuineness of a writing in issue.’’ 


New York. 

Wilson v. Betts, 4 Denio (1847). ‘‘We have in this case a witness swearing 
to the handwriting of the grantor, who had neither seen the man nor his writing 
in more than sixty years. And the grantor had been dead nearly fifty years 
the testimony of ‘King might properly be submitted to the jury in connection with 
other facts for whatever it is worth.’ 
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Pennsylvania. 
Wilson v. Van Lear, 127 Pa. 371, 17 Atl. 1097 (1889). ‘*. . . when the witness 
[Carman] was ten or eleven years old, which was thirty-two years before the trial 
. . he saw him write two or three letters to witness’ father; that in 1865 (24 
years before) he saw him write a memorandum of articles he wished to purchase 
and endorse his name on a check, and since then witness had not seen Mr. Wilson 
write. Carman’s knowledge seems not only to have been extremely stale, but of the 
narrowest extent, and if the learned judge had held that it was too remote and 
unreliable to qualify him, we should not have been disposed to disagree with him. 
But the matter was within his discretion and his conclusion was, as already said, 

within the line of the authorities.’’ 


Vermont. 

In re Diggins Estate, 68 Vt. 198, 34 Atl. 696 (1896). ‘‘He had seen the 
intestate write and sign his name some twenty years before. After the lapse of 
such a period, unless the signature of the intestate had marked peculiarities or 
the witness had an exceptional recollection, all of which was addressed to the 
judgment of the trier, his opinion, if given would have slight probative force.’’ 
[ Witness frankly said he ‘‘could not swear one way or the other’’.] 


8-7 NON-EXPERT MAY GIVE REASONS. 
Illinois. 

Naeelly. cehnadt, 239 Ill. 595, 88 N. EB. 178 (1909). ‘*. -. . it is proper 
for one who testifies that a signature is not genuine, from having seen the person 
whose handwriting is in question write [i.e., non-expert witness] to point out, 
without argument, the points of difference between the signature in question and 
the genuine handwriting of the person who is alleged to have written the signature.’’ 


lowa. 

Schram v. Johnson, 225 N. W. 369 (1929). ‘‘Nothing but the belief or opinion 
of the non-expert witness is competent, and testimony of a witness that a signature 
liad a close resemblance, or that he saw nothing differing from the character of the 
writing, is not to the purpose. Wiggin v. Plumer, 31 N. H. 251.’’ 


West Virginia. 

State v. Henderson, 29 W. Va. 147 (1886). ‘‘There can be no valid objection 
to the permitting of the witnesses [lay witnesses] in their attempt to describe how 
Ebenezer Leonard wrote the letter ‘L’ to illustrate their meaning .. .’’ 


8-8 LAY WITNESS MAY SEE WHOLE DOCUMENT. 


Michigan. 

N. A. Fire Ins. Co. v. Throop, 22 Mich. 146 (1870). ‘‘A witness is fairly 
entitled to all the aids to recognition which the circumstances and surroundings 
afford [question of seeing all writing on a document by lay witness] and we think 
the Court very properly and justly required that he should have them in this ease. 
This by no means precludes a careful and critical examination of the witness 
after the general question has been answered, with a view to testing the accuracy 
of the opinion expressed and the grounds upon which it is based . . . instead 
of being restricted to a partial and imperfect view, by means of which a likelihood 
or error, mistake and embarrassment may be greatly increased.’’ 


SEGREGATION OR SEPARATION OF WITNESSES. 7-14 
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8-9 ACQUIRED KNOWLEDGE OF HANDWRITING FOR A PAR- 
TICULAR CASE BY LAY WITNESS DOES NOT QUALIFY. 


New York. 


Matter of Burbank, 104 App. Div. 312, 93 N. Y. Supp. 866 (1905). ‘‘In 
the case at bar the knowledge as to the handwriting, whatever it was, was especially 
acquired [by a lay witness] having regard to a particular person, case, and document, 
directly in contravention of the rule which governs this class of evidence. In no 
view were these witnesses qualified.’’ 


Pennsylvania. 


Porter v. Wilson, 13 Pa. 646 (1850). ‘‘After-acquired knowledge in no 
case will enable a witness to prove a signature.’’ 


Reese v. Reese, 90 Pa. 93 (1879). ‘‘. . . while waiting as a witness (he) 
saw him write several times. From knowledge thus acquired the witness was 
incompetent to testify.’’ 


ANNOTATIONS ON SUBJECTS IN SECTION 8. 


Competency of Lay Witness. 
63 L. R. A. 966. 
Malayer Ay ONG. Do Te 
7 A. L. R. 252. 

8 A. & E. Ann. 1035. 
12 A. & E, Ann. 671. 


Refreshing Memory. 
63 L. R. A. 164. 


Limitations of qualifications as Handwriting Witness. 
Johnson v. Bee, 7 A. L. R. 252. 


REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 8 IN TECHNICAL 
BOOKS AND IN LAW BOOKS. 


Direct Comparison Better than Opinion of Lay Witness. 
Handwriting of Junius, p. 1xi. 
17 Cye. § 154. 


Qualification of Lay Witness. 
Wigmore Ev. §§ 693-708. 
15 A. & E. §§ 254-258. 
Problem of Proof, Second Edition, pp. 462, 463. 


Memorandum to Refresh Memory. 
Wigmore Ev. §§$ 753, 762, 764, 2007. 
Chamberlayne, §§ 2225, 2705, 2846. 
Jones, §§ 874, 883. 

Best, §§ 224, 237, 238, 241. 
16° Cye.. § 1197. 

40 Cye. § 2451. 

Abbott, 395, 647. 


Separation of Witnesses. 
Wigmore Ev., §§ 183/7-1842. 
Chamberlayne, §§ 189-198. 
Jones, § 807. 
Best, § 636. 
Judicial Proof, Wigmore, §§ 634, 658. 
38 Cyc. 1369. 
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Handwriting Testimony by Lay Witnesses. 
Jones, §§ 545-546, 548. 
17 Cye. § 154. 


Admissibility-in Evidence of Opinion of Non-Expert. 
13 Columbia Law Review, 429. May 1913. 


Testing the Reliability of the Lay Handwriting Witness. 
28 Harvard Law Review, 699. May 1915. 


Refreshing Memory. 
83 Justice of the Peace, 342. August 2, 1919. 


[825] 


SECTION 9. 


DIRECT AND CROSS-EXAMINATION, 
SUBDIVISIONS AND SPECIAL TOPICS. 


. Reasons for Opinion on Direct Examination. 

Use of Irrelevant Test Papers. 

Abuse of Privilege of Cross-Examination. 

Use of Standard Books on Cross-Examination. 
Cross-Examination on Effect of Experiments Permissible. 
Cross-Examination on Documents not in Evidence. 
Cross-Examination in General. 


MO OUR Po 


9-1 REASONS FOR OPINION ON DIRECT EXAMINATION. 


Maine. 

Syde’s Case, 143 Atl. 777 (1928). ‘The value of an opinion may be much 
increased or diminished by the reasons given for it. Palmer vy. Blanchard, 113 
Maine 380, 94 Atl. 220, Ann. Cas. 1917A, 809. Its value may be diminished to 
the point where it has no probative value.’’. 


New York. 

People v. Faber, 199 N. Y. 256, 92 N. E. 674 (1910). ‘‘As has already been 
expressed by others, from which expressions we have quoted, it is competent for 
a person offering an expert as a witness for the purpose of showing the strength 
of the opinion which he is about to express, to specify in detail the observation 
upon which the opinion is based.’’ 

Johnson Service Co. v. MacLernon, 142 App. Div. 677, 127 N. Y. Supp. 431 
(1911). ‘‘The witness was then asked to state reasons for his opinion. An 
objection to this question was sustained, and the plaintiff duly excepted. This 
was an error. It is a rule of general acceptance that an expert may always, if 
called upon, give the reasons for his opinion.’’ ‘‘ ‘Whenever the opinion of any 
living person is deemed to be relevant, the grounds on which such opinion is based 
are also deemed to be relevant.’ Chase’s Stephen’s Digest (2nd Ed.) 156. ‘On 
direct examination, the witness may, and if required, must point out his grounds 
for belief in the identity of the handwriting on the principle already considered. 
Without such a reinforcement of testimony, the opinion of experts would usually 
involve little more than a count of the numbers on either side.’ 3 Wigmore on 


Ey. 2014.’’ ‘In this state the practice of permitting a handwriting expert to 


give the reasons for his opinion, and even to illustrate upon a blackboard, has been 
distinctly approved. McKay v. Lasher, 121 N. Y. 477, 483, 24 N. EB. 711. The 
reasons for the expert’s opinion, if he had been permitted to give them, might, 
and probably would, have added great force to his testimony; for the mere 
expression of opinion, standing alone, has little probative force. For these errors, 
the judgment and order appealed from must be reversed and a new trial granted, 
with costs to appellant to abide the event. All concur.’’ 
[826] 


ia 


QUESTIONED DOCUMENTS: CITATIONS. § 9-1, 2 


New York—continued. 

Venuto y. Lizzo, 148 App. Diy. 164, 132 N. Y. Supp. 1066 (1911). ‘‘The 
conclusion of a handwriting expert as to the genuineness of a signature, standing 
alone, would be of little or no value, but supported by sufficiently cogent reasons 
his testimony might amount almost to a demonstration.’’ 


North Dakota. 

Stockwell v. Brinton, 26 N. D. 1, 142 N. W. 242 (1913). ‘‘Expert witness 
may first give conclusion and then give reasons [the usual method] or give reasons 
and then state conclusion . . . and no good reason exists why the expert should 
not be-allowed on cross-examination to pronounce his opinion . . . concerning 
which he has testified in detail.’’ 


Wisconsin. 

Colbert v. State, 125 Wis. 423 (1905). ‘‘Expert testimony was being given 
that a letter was evidently the work of an illiterate person. While the expert was 
giving reasons for opinion and was being interrogated as to the distinguishing 
features of the letter, the trial court stopped the examination on the ground that 
too much time was being taken.’? Held [dictum] error. 

Magnuson y. State, 187 Wis. 122, 2083 N. W. 749 (1925). ‘‘A rule of law 
that would permit an expert to take the fees and state his conclusion without doing 
any more would place the least qualified, most prejudiced expert on the same level 
as the best qualified and most conscientious expert.’’ 


Wyoming. 

Wright v. Conway, 242 Pac. 1107 (1926). ‘‘Guesswork cannot be substituted 
for evidence or inference, for ‘an inference is the conclusion drawn on reason from 
premises established by proof. In a sense, it is the thing proved. Guesswork 
is not.’ Whitehouse v. Bolster, 95 Maine 458, 50 Atl. 240.’ 


REASONS BY NON-EXPERT. 8-7. 


9-2 USE OF IRRELEVANT TEST PAPERS ON 
CROSS-EXAMINATION 
Connecticut. 

Tyler v. Todd, 36 Conn. 222 (1869). ‘‘Where it is claimed that a signature 
is forged, it is our practice to permit it to be compared in court with others which 
are genuine. But such others must be first admitted or proved to be genuine, and 
a signature, the genuineness of which is not thus established, cannot be used even 
in cross-examination.’’ 


Idaho. 

Mitchell vy. First National Bank of Caldwell, 40 Idaho 463, 234 Pac. 154 (1925). 
4¢There is an irreconcilable conflict of authority as to the right, on cross-examination, 
to interrogate an expert witness on handwriting as to the identity of handwriting 
of instruments not properly identified as genuine, and not involved in the case, with 
the writing in dispute, or to require the witness to make comparisons in that 
respect.’’ [Not error, as test exhibits were finally admitted.] 


Illinois. 
Massey v. Farmers’ Natl. Bank of Va., 104 Ill. 327 (1882). ‘*. , on 
eross-examination . . . defendant’s enupsel handed the witness a paper having 


written on it the name ‘H. E. Massey’ sixteen times, and asked the witness to 
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Illinois—continued. 

point out the genuine signatures, if any were genuine. The court excluded the 
question . . . at least with reference to test papers got up for the occasion, 
as in the present case, there was no error in not allowing the course of cross-examina- 
tion proposed. . . . ‘We must not allow papers which are not evidence in 
the cause to be let in for any purpose whatever.’ ’’ 


Iowa. 

Bruner vy. Wade, 84 Iowa 698, 51 N. W. 251 (1892). ‘‘ Witness was shown 
a number of cards bearing Wade’s signature. . . . That there being no evidence 
that the signatures on the ecards were genuine, the defendant could not be said 
to have been prejudiced by a refusal to permit the witness to answer that question.’’ 

Browning yv. Gosnell, 91 Iowa 448, 59 N. W. 340 (1894). ‘‘We think it proper 
when a witness testifies as to the genuineness of a handwriting or signature to test 
the value of his evidence . . . he may be asked to give his opinion as to the 
genuineness of signatures which are prepared for that purpose and in the handwriting 
of any person.’’ 


Kentucky. 

Andrews v. Hayden’s Admr., 88 Ky. 455, 11 S. W. 428 (1889). ‘‘The 
admission of these spurious signatures, prepared by an experienced expert for the 
purpose of being presented to the witnesses of the plaintiff, was manifestly wrong. 

It was neither a just or a legal test, and threw no light on the issue 


presented. 7? 


Michigan. 

Harvester Co. v. Miller, 72 Mich. 265, 40 N. W. 429. [Test signature shown 
witness.] ‘‘We are not disposed to limit or confine the opportunities for testing 
and determining the value of expert evidence.’’ 


Missouri. 

Rose v. First National Bank, 91 Mo. 401, 3 S. W. 876 (1886). ‘‘ Papers 
[the test papers] not a part of the case, and not relevant . .'. are excluded. 
; The error was-in the reception of evidence on the only disputed fact in 
the case . . .’’ Reversed and remanded. 

Wade v. Wade, 229 S. W. 432 (1921). ‘‘It was not error to submit genuine 
and disputed signatures to [expert] witness for comparison without telling him 
which was genuine.’’ 

Vanausdol v. Bank of Odessa, 5 S. W. (2d) 109 (1928). ‘‘The record does 
disclose that Judge Cockrell would not express an opinion as to the genuineness of 
signatures other than on the sixty-eight checks aforesaid and the one in dispute 
purporting to be that of deceased. He stated that it would be necessary for him to 
give more study to the other signatures before expressing an opinion. . . . The 
judge did not refuse outright to give ps opinion on the other checks but stated that 
he required more time to study them.’ 

Rose v. First Nat’l Bank, 91 Mo. 349 (1886). ‘‘An cross-examination counsel 
for plaintiff placed before the witness the name W. P. Rose written on two blank 
checks, concealing from his view the other portions of the checks, and asked him 
in whose handwriting these signatures were. . . . Objections were made to the 
above cross-examination and examination in rebuttal . . . the signatures should 
have been excluded.’’ 
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New Hampshire. 

State v. Roach, 131 Atl. 606 (1926). ‘‘An expert in handwriting was called 
by the state, and gave the opinion that the writing was that of the defendant. 
Upon cross-examination counsel made two M’s upon the blackboard, and inquired 
of the witness if they were or were not similar. The further inquiry whether, if 
the two were brought to him with no information as to who made them, he would 
say they were written by the same hand, was excluded subject to exception. The 
offer was in the nature of an experiment performed in the presence of the jury. 
They were shown, apparently, that it was possible for one person to disguise his 
handwriting skilfully; and the proposition was to try out the witness and see 
how he would apply his expert knowledge to that situation. Whether this should 
or should not be permitted -was a matter to be finally decided by the presiding 
justice.’’ 


New Jersey. 

West v. State, 22 N. J. L. 212 (1849). ‘*. . . the witness was shown an 
instrument of writing, a part of the writing being covered and concealed by a 
piece of newspaper tied over it, and was asked . . . if the writing that was 
visible was West’s . . . the counsel of the state objected . .. thecourt ... 
decided that the paper must be so shown that the witness could see the whole of the 
writing. In this there was no error.’’ 


New York. 

Hoag v. Wright, 174 N. Y. 36, 66 N. E. 579 (1903). ‘‘ Where a witness makes a 
mistake in his effort to distinguish spurious from genuine signatures, and he does 
not acknowledge the error, it may be shown by other testimony.’’ [Ruling based 
on testimony of bank clerk. ] 

People vy. Patrick, 182 N. Y. 131, 175, 74 N. E. 843 (1905). ‘‘One of the 
signatures, which he [a bank clerk] had pronounced genuine, had been written, 
inferentially, by an expert in handwriting. . . . It was obviously an unfair 
test and the court did not abuse its discretionary power in the cross-examination.’’ 


North Carolina. 
Fourth National Bank v. McArthur, 168 N. C. 48, 84 S. E. 39. (See A. & E. 


Ann. 1917B 1060.) 


Tennessee. ; 

Franklin y. Franklin, 90 Tenn. 44, 16 8. W. 557 (1891). ‘‘We think the 
comparison should be confined to the disputed writings and other signatures or 
writings by the reputed writer of the disputed paper.’’ 


Vermont. 

Wilmington State Bank y. Waste, 76 Vt. 331, 57 Atl. 241 (1904). ‘‘But if 
the witness had been an expert the rule required that a standard of comparison 
should be established before he could be examined by the use of signatures made for 
the purpose of the trial . . . The witness was required to select from the three 


papers the genuine signatures . . . It was error.’’ 


West Virginia. 

First National Bank v. Barker, 75 W. Va. 244, 83 S. E. 898 (1914). ‘‘The 
introduction of fictitious signatures, or signatures prepared for the occasion and 
abnormal by design, sets up a false standard and works a deception upon the 
witness, inconsistent with the principles of fairness governing judicial proceedings. ’’ 
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United States. 

MeArthur v. Citizens Bank of Norfolk, Va., 223 Fed. 1004, 1389 C. C. A. 380 
(1915) (U.S. C. C. A.). ‘It is insisted that the Court below erred in refusing 
to permit the defendants to test the ability as an expert in handwriting of the 
plaintiff’s witness Ramsey, by submitting to him both genuine and imitated 
signatures of the defendants and asking him to pick out those that were genuine 
and those that were spurious . . . we are . . . of the opinion that the 
evidence was properly excluded.’’ 


9-3 ABUSE OF PRIVILEGE OF CROSS-EXAMINATION. 


New York. 

Venuto v. Lizzo, 148 App. Div. 164, 132 N. Y. Supp. 1066 (1911). ‘*. . . 
the cumulative effect of all the rulings and of the constant interruptions of counsel 
on trivial grounds is such as to induce the belief that the defendant has not had 
a fair trial, and that, in the interests of justice, she should be permitted another 
opportunity to present her defense.’’ 


Pennsylvania. 

Dannals v. Sylvania Township, 255 Pa. 156, 99 Atl. 475 (1916). ‘‘The abuse 
of the witness by counsel was outrageous and the insulting language was without 
palliation or excuse. . . . It was not enough for the trial judge to characterize 
the remarks as highly improper and to instruct the jury to disregard them.’’ 


Wisconsin. 
Rubin v. State, 211 N. W. 926 (1927). ‘‘The question was clearly in the 


nature of a taunt, and reveals the temper in which the cross-examination was being ~ 


conducted. It is a part of the duty of a trial judge to protect a witness from 
such treatment.’’ 


7 A. L. R. 1110. Annotated case on Limitation of Cross-examination. 
Not Handwriting Witness. : 


9-4 USE OF STANDARD BOOKS ON CROSS-EXAMINATION. 


Alabama. 

Haswell v. State, 86 So. 170. Expert Testimony—Medical books and books on 
the subject of surgery may be offered in evidence in connection with expert 
testimony. 

Watkins v. Potts, 122 So. 416 (1929). ‘‘The cases dealing with evidentiary 
value of medical authors whose books are recognized and approved as standards in 
that profession or a branch of science, are well understood, and such books are 
admissible in evidence if applicable to the facts.’’ 


California. 

Forrest v. Fink, 234 Pac. 860 (1925). ‘*‘He may be an expert through 
knowledge derived from the study of the subject only. . . . His answer must 
be assumed to have been a conclusion reached by him after a judicious comparison 


of all that he had read or learned upon the subject. . . . Upon his opinion, 
as well as its source, he could be subjected to the most rigid cross-examination.’” 
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Georgia. 
Thompson v. Ammons, 129 §. E. 539 (1925). ‘‘An expert may testify to 
opinions of his own derived from books.’’ 


Idaho. 

Osborn v. Carey, 152 Pac. 473 (1915). ‘‘The knowledge and accuracy of an 
expert witness may be tested on cross-examination by reading to him extracts 
from standard authorities and asking him whether or not he agrees with them.’’ 


Illinois. 

City of Bloomington y. Shrock, 110 Ill. 219 (1884). ‘‘The current weight 
of authority is decidedly against the admission of scientific books in evidence 
before a jury, and allowing them to be read from to contradict an expert, generally. 
When, however, an expert assumes to base his opinion upon the work of a particular 
author, that work may be read in evidence to contradict him.’’ 

Union Traction Co. v. Ertrachter, 228 Ill. 119. ‘‘Counsel also claim that the 
court erred in allowing the witness to be asked to state the names of medical 
authorities in support of a proposition concerning which he testified. An expert 
may be cross-examined as to ‘the basis of his opinion, as to whether the authorities 
do not lay down a different doctrine, and the like.’ ’’ 

Ullrich v. Chicago City Ry. Co., 265 Ill. 338, 106 N. E. 828 (1914). ‘‘The 
law is well settled. in this state that scientific books cannot be admitted in evidence 
before a jury; and that such books cannot be read from to contradict an expert 
witness except where such expert assumes to base his opinion upon the work of a 
particular author, in which case that work may be read in evidence to contradict 


him,’’ 


Iowa. 

Quackenbush v. The Chicago N. W. Ry. Co., 73 Iowa 458 (1887). ‘‘The 
defendant assigns as error the admission in evidence of an extract from a medical 
work. . .-. We see no error.’’ 

Hess y. Lowrey, 122 Ind. (or Iowa) 225 (1889). ‘‘It is recognized as a proper 
method of cross-examination, in order to test the learning of a witness who testifies 
as an expert, to refer to books of approved authority upon the subjects under 


investigation.’’ 


Iowa. Statute. 

McClain’s Code, Iowa, § 4903. ‘‘Historical works, books of science or art, 
and published maps or charts, when made by persons indifferent between the parties, 
are presumptive evidence of the facts of general notoriety or interest.’? 


Kentucky. 

Kentucky Publie Service Co. v. Topmiller, 204 Ky. 196, 263 S. W. 706 (1924). 
‘When an expert is introduced he may be contradicted by reading to him standard 
works on the subject and asking him on cross-examination if this is the true rule, 
but the court has never allowed books to be read on direct examination to sustain 


the plaintiff’s witnesses.’’ 


Michigan. 

Fox vy. Color Works, 84 Mich. 676, 48 N. W. 203 (1891). ‘‘The contents 
of medical books are not competent evidence.’’ 

People v. McKernan, 236 Mich. 226, 210 N. W. 219 (1926). ‘‘The court 
was right in not permitting counsel to read from the works of experts on the 
subject, in contradiction or discredit of the witness, for it was not made to appear 
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Michigan—continued. 

that the witness based his opinion upon such works, and he had not referred to 
them as authority. . . . In stating the test showed the stain was human blood 
in his opinion, and ‘T think by the best authorities is so considered’, the witness 
unlocked the door of exclusion, but counsel failed to lift the latch by having him 
name the authorities he had in mind.’’ 


Minnesota. 

Payson y. Everett, 12 Minn. 216 (1867). [Pamphlets called Bank-Note 
Detectors offered.| ‘‘They stand upon no better footing than the statements of 
medical writers even of standard reputation which are not allowed to be read to 
a jury.’’ 

Ruud vy. Hendrickson, — Minn. —, 222 N. W. 904 (1928). ‘‘ Although there 
are decisions of courts of high standing to the contrary, the weight of authority is 
to the effect that where a witness testifies as a medical expert, excerpts from books 
and publications recognized as authorities by his profession may be read in framing 
questions on cross-examination asked for the purpose of testing his knowledge and 
competency, the accuracy of his conclusions and the weight to be given to his 
opinions. . . . Although it is well settled that medical works are not admissible 
as substantive evidence for the reason that the authors are not under oath nor sub- 
ject to cross-examination, yet where a physician testifying as an expert bases his 
opinion, in whole or is part, on such works he may be questioned on cross-examina- 
tion as to views differing from his in books which he recognizes as an authority, 
although it may incidentally place the views of the authors before the jury.’’ 


Nebraska. 

Sioux City & P. R. Co. v. Finlayson, 16 Neb. 578, 29 N. W. 860 (1886). 
‘“Witness giving expert opinion’’ based on standard works on the subject may be 
questioned on his knowledge and familiarity with such books. 

Oliverius v. Wicks, 107 Neb. 821, 187 N. W. 73 (1922). ‘‘The second point 
raised by appellant relates to the admission in evidence of an excerpt from a 
standard medical work . . . we think it was competent.’’ 


New Hampshire. 

State v. Roach, 131 Atl. 607 (1926). ‘‘This is the rule adopted as to the use 
of text-book authorities in the cross-examination of an expert. No fact which 
tends directly to qualify or discredit the opinion given by the witness can be held 
to be inadmissible upon cross-examination, as matter of law. The whole field 
of hearsay knowledge upon the subject is open to such investigation because of 
the nature of the opinion which has been received.’’ 


New York. 

Brown v. Newell, 132 App. Div. 548, 116 N. Y. Supp. 965 (1909). ‘*. . . 
the evidence [statement from book] was purely hearsay and should not have been 
received. ’’ 

Emmick v. Hanrahan Brick & Ice Co., 206 App. Div. 580, 201 N. Y. S. 637 
(1923). ‘*The court is justified in verifying its information [regarding electricity] 
or refreshing its recollection from recognized authorities.’’ 

People v. Burgess, 244 N. Y. 472, 155 N. E. 745 (1927). ‘*A book received 
in evidence ‘becomes primary and independent evidence of the facts stated therein 
though used in what may be termed a hearsay or assertive capacity.’ Chamberlayne, 
Modern Law of Evidence, Sec. 3056.’’ 


North Dakota. 
Chezik v. Minn., St. P. & S. S. M., 218 N. W. 217 (1928). _‘*Where it 
appears that a particular authority had been relied upon by such expert, they 
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North Dakota—continued. 

recognize the propriety of testing his knowledge and the accuracy of his deductions 
by drawing his attention, during cross-examination, to the expressions of the 
particular authority. This is not permitted for the purpose of using the selected 
extracts as contrary evidence, but for the purpose of enabling the jury to better 
weigh the testimony of the expert.’’ 

State v. Shahane, 219 N. W. 132 (1928). ‘‘It is permissible to prepare 
questions from medical books and to cross-examine a medical expert on the theory 
of the medical works from which he claims to base his opinion. It is not permissible 
to use medical books in opposition to medical expert testimony given upon the 
stand.’’ 

Brown v. Inter-State Business Men’s Acc. Assn., 224 N. W. 894 (1929). 
‘‘Though ‘it is permissible . . . to cross-examine a medical expert on the 
theory of the medical works, from which he claims’ to have based ‘his opinion’, 
yet, ‘it is not permissible to use medical books in opposition to medical expert 
testimony given upon the stand’.’’ 


Texas. 

United States Fidelity & Guaranty Co. v. Rochester (Tex. Civ. App.), 281 S. W. 
306 (1926). ‘‘. . . the court have judicially taken notice of what is said in the 
books relating to the subject of electricity.’’ 

San Angelo Water, ete. Co. v. Baugh, 270 S. W. 1101 (1925). ‘‘That 
scientific books will not be received as evidence of the matters or opinions which 
they contain is well settled.’’ 


Washington. 

State v. Nicholes, 237 Pac. 706 (1925). ‘‘The prosecuting attorney in cross- 
examining this witness . . . read certain statements from’a designated medical 
book and asked the witness whether such statements were correct. . . . Indeed, 
the opinion expressed by the witness and that by the book were harmonious. Under 
these circumstances it cannot be said that any prejudice resulted from the manner 
of the cross-examination.’’ 


United States. 

Union Pac. Ry. v. Yates, 49 U. S. App. 241, 79 Fed. 584 (1897). ‘‘. . . the 
plaintiff offered in evidence and was allowed to read to the jury, over the objection 
of the defendant company, certain extracts from a book or monograph . 
the evidence being in our judgment, clearly inadmissible under the common law.’ 

E. I. Du Pont de Nemours & Co. v. White, 8 Fed.(2d) 5 (1925). ‘‘It is "are 
when a witness refers to them (books) for his own opinions that they are receivable 
in evidence, and then only for the purpose of contradicting him.’’ 


9-5 CROSS-EXAMINATION ON EFFECT OF EXPERIMENTS 
PERMISSIBLE. 
Alabama. 

Natl. Bank v. Bradley, 108 Ala. 205, 207 (1895). Held error to refuse to 
allow plaintiff to cross-examine defendant’s expert witnesses as to effect of acids 
on writing and whether in their opinion the writing could be altered or removed 
by the use of such means as to escape detection. ‘‘It is right and in fact necessary 
that expert testimony be subjected to every legitimate test on cross-examination 
in order to properly weigh it.’’ 
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Vermont. : 


State v. Lapan, 141 Atl. 686 (1928). ‘‘What the cross-examiner asked for 
was to try an experiment before the jury for the purpose of discrediting the witness. 
It was within the discretion of the trial court to admit or exclude it. . . . Then, 
too, the dissimilarity of conditions justified the rejection of the experiment under 
the rule applied in Hardwick Sav. B. & Tr. Co. v. Drenan, 72 Vt. 438, 48 Atl. 645.7” 


9-6 CROSS-EXAMINATION ON DOCUMENTS NOT IN EVIDENCE. 
Wisconsin. 

Alesch vy. Haave, 189 N. W. 155 (1922). ‘‘Handwriting witness cannot be 
eross-examined as to signatures on documents not in evidence.’’ 


9-7 CROSS-EXAMINATION IN GENERAL. 
Connecticut. 

McGarry v. Healey, 78 Conn. 365, 62 Atl. 671 (1905). ‘‘On cross-examination 
each testified that in both letters there was an apparent attempt at disguise. On 
redirect one was asked whether or not the same general characteristics would be 
likely to exist where one had attempted to disguise handwriting as in the undisguised 
hand. The second was asked as to the probability of the writer disguising the 
second letter in the same manner as the first.’? Held proper. 


Minnesota. 

Lundgren v. Union Indemnity Co., 171 Minn. 122, 213 N. W. 553 (1927). 
‘‘There is no sound reason why the familiar doctrine that a party may contradict, 
though not impeach his own witness, should not, if the circumstances are consistent 
with honesty and good faith, be applied even when he is himself the witness.’’ 


Missouri. 

Wade v. Wade, 229 S. W. 432 (1921). ‘‘The witness was a stranger to both 
parties and gave it as his opinion that the signature to the document hereinbefore 
referred to was not in the same handwriting as the other signatures. The point 
of the objection was that the witness should have been informed of the genuine 
signatures and then have been allowed to say whether the disputed one was genuine. 
We fail to see . . . why it should be necessary to tell the expert that the one 
was contested or that the others were contested.’’ 


New Jersey. 

McKlosky v. Kobylarz, 99 N. J. Eq. 202, 132 Atl. 497 (1926). ‘‘*But the 
boldest and clearest instance of lying upon the witness stand that I have ever known 
was the case of the witness Halka, the only one produced by the defendant to 
corroborate his story . . . his objection to having his story tested, his physical 
twisting and turning on the stand, the reddening of his face to the hair line, his 
attempts to fence, his delays in answering, and his hesitation when I asked him 
if he was telling the truth—all stamp him as a liar, and cannot be accounted for 
on the score of honest nervousness.’’ 





New York. 
Bank of Commonwealth v. Mudgett, 44 N. Y. 514 (1871). ‘‘Calhoun .. .- 
having stated on the direct that it was his impression that the writing was 
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CITATIONS. § 9-7 


Mr. Mudgett’s, was asked on cross-examination, ‘Would you take it against his 


denial of the signature?’ . 
ruling was proper.’’ 


Vermont. 


State v. Lapan, 141 Atl. 686 (1928). 


The question was disallowed. 


The 


‘“Counsel for the respondent say in 


their brief that the court took it upon itself to protect the witness from a too 


severe cross-examination. 


The transcript refutes this charge. 


It unmis- 


takably appears, not only that the court did not protect the witness any further 
than he deserved protection, but that it allowed the cross-examination to proceed 
quite as far as was necessary to secure the respondent’s right and to protect his 


interests.’? 


ANNOTATIONS ON SUBJECTS DISCUSSED IN SECTION 9. 


Examination of Experts. 
20 A. & E, Ann. 207. 


Inspection of Paper used for Refreshing 
Memory. 
22 L. BR. A. (N. S.). 706. 
21 A. L. R. 658. 
8 R. C. L, 86. 
10 R. C. L. 1135. 


Cross-examination of Handwriting Wit- 
nesses. 
40 L. R. A. 567. 
63 L. R. A. 168. 
L. R. A. 1917D 1054. 
L. R. A. 1918D 650. 
7 A. & E. Ann. 583. 


Use of Books on Inexact Sciences. 
40 L. R. A. 569. 
16 A. & E. Ann. 818. 


A. & E. Ann. 1916E 356. 
10 R. C. L. 1163-1165. 


Improper Answer of Witness Reversible 
Error. 
15 A. & E, Ann. 1090. 


Abuse of Witness by Counsel Ground for 
New Trial or Reversal. 
4A. L. BR. 144. 


Effect of Witness Qualifying his Answer 
with ‘‘T think’’ or ‘‘I believe.’’ 
4 A. LR. 979: 


Re-Direct Examination of Finger-Print 
Witness, 
16 A. L. R. 362. 


Testing Expert and Non-Expert Witness 
by use of Other Writings. 
A. & E, Ann. 1917B 1060. 


ARTICLES IN LEGAL AND OTHER PUBLICATIONS ON SUBJECTS IN 
SECTION 9. 


Examination in Chief. 


Solicitor’s Journal, 55:165. Jan. 7, 
1911. 

31 Canadian Law Times, 315. April 
1911. 

Getting Results from the Examination in 
Chief. 

11 Bench and Bar, n.s. 69. June 
1916. 


Suecess in Cross-examination. 
11 Bench and Bar, ns. 17. 
1916, 


May 


Value of Cross-examination. 


Justice of the Peace, 86:29. Jan. 

21, 1922. 
Art of Cross-examination. 

38 Canadian Law Times, 97. Feb. 
1918. 

19 Case and Comment, 594. Feb. 
1913. 

7 Maine Law Review, 93. Feb. 1914. 

54 Canadian Law Journal, 53. Feb. 


1918. 
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Rules of Cross-examination. 
91, Central Law Journal, 254. Mar. 
19, 1920. 
91 Central Law Journal, Nov. 12, 
1920. 


Scientific Books in Evidence. 


26 American Law Review, 390 
(Wigmore). 
29 American Legal News, 23. Mar. 
1918. 
Admissibility of Books on Cross-exam- 
, ination. 
15 Columbia Law Review, 360. 
April 1915. 
6 Bench and Bar, n.s. 92. Oct. 1913. 


Cross-examination—Its Benefits and De- 
fects. 

33 Canadian Law Times, 130. 
1913. 


Feb. 


Courtesy and Its Abuses in Judicial Ad- 
ministration. 
1913 West Va. Bar Association, 92. 


Dangers of Cross-examination. 


86 Central Law Journal, 206. Mar. 
22, 1918. 
Interference with Witness. 
82 Justice of the Peace, 223. May. 


25, 1918. 


Sequestration of Witnesses. 
14 Harvard Law Review, 475. 1901. 


Lawyer’s Words. 
21 American Legal News, 772. Nov. 
1910. 


REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 9 IN TECHNICAL 
BOOKS AND IN LAW BOOKS. 


Cross-examination. 
Wigmore, Ev. §§ 1362, 1365, 1367, 
1368, 2015. 
Chamberlayne, §§ 2187, 2533. 
Jones, §§ 231, 556, 389. 
Best, §§ 100, 631. 
Reed, §§ 276-329. 
12 Cye. § 983. 
40 Cye. § 2473. 
22 C. J. §§ 722, 786. 
15 A. & E. 278. 
30 A. & E, 1097. 
Trial by Jury, Moschizisker, 230- 


252. 

Forensic Oratory, Robinson, pp. 
214-257. 

Judicial Proof, Wigmore, §§ 324, 
501-506. 


Day in Court, Wellman, 179-212. 
The Art of Cross-Examination, 
Wellman, 21-49, 50-170. 


Use of Standard Works on Cross-exam- 

ination. 

Chamberlayne, §§ 859, 861, 2528- 
2532, 2536, 2754. 

Jones, § 579. 

17 Cyc. § 273. 

22 C. J. §§ 739-741, 923-928. 

Wigmore, §§ 1690, 1700. 


Cross-examination from the Standpoint 
of the Witness. 

Problem of Proof, Second Edition, 
Chapter XXIII. 


Cross-examination from the Standpoint 
of the Lawyer. 
Problem of Proof, Second Edition, 
Chapter XXIV. 
Best, §§ 100, 660. 


Direct Examination. 
Wigmore, Ev. §§ 768-788. 
Chamberlayne, § 861. 
Jones, § 842. 


Best, § 631. 

Conduct of Lawsuits, Reed, §§ 221- 
275. 

Cases on Legal Ethics, Costigan, 


p. 444. 
22 ©. J. §§ 702-725. 
Trial by Jury, Moschizisker, . pp. 
212-218. 
Ilandwriting of Junius, p. 106. 
Moore on Facts, §§ 126-144, 153- 


163. 
202-231, 310-351. 
Forensic Oratory, “Robinson, pp. 


164-167, 192-213. 
Day in Court, Wellman, pp. 141-176. 
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Problem of Proof, Second Edition, 
pp. 179, 182, 354. 

Criminal Investigation, Gross, 52- 
108, 


Abuse and Protection of Witness on 

Cross-examination. 

Wigmore, Ev., §§ 781, 786. 

Chamberlayne, §§ 531, 532. 

Jones, p. 815. 

Art of Cross-examination, Wellman, 
pp. 171-181. 

Costigan, Legal Ethics, pp. 446, 447. 

Forensic Oratory, Robinson, p. 257. 


Examination of Client and Witnesses 
Before Trial. 
Conduct of Lawsuits, Reed, pp. 37- 


69, 71-94. 
Quintilian, Book XII, Chapter VIII. 
Forensic Oratory, Robinson, pp. 


123-133, 178-789. 
Costigan, §§ 426, 427. 


Preparation of the Case. 
Reed, pp. 95-218. 
Problem of Proof, Second Edition, 
pp. 1-109. 


Redirect Examination. 
Forensic Oratory, pp. 258-264. 
Best, § 631. 


CITATIONS. 


Reed, Conduct of Lawsuits, pp. 330- 
345. 
22°C. J. § 725. 


The Lawyer’s Words and Sentences. 
Forensic Oratory, pp. 272-289. 
Problem of Proof, Second Edition, 

pp. 65, 67, 95, 288. 


Argument. 
Forensic Oratory, p. 334. 
Problem of Proof, Second Edition, 
pp. 278, 283, 284, 288. 
Reed, pp. 354-401. 


Illustrations of Cross-examination. 
Art of Cross-examination, 182-396. 
Problem of Proof, Chapter XXIV. 


Rules for Cross-examination. 
Art of Cross-examination, Wellman, 
pp. 397-404. 
Best, § 645. 


Misleading Cross-examination. 
Wigmore, Ev. § 780. 


Documents, 
Day in Court, Wellman, pp. 215- 
224, 
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SECTION 10. 


PHOTOGRAPHS. 
SUBDIVISIONS AND SPECIAL TOPICS. 


1. Admissibility. 

2. Prosecution for forgery based on photograph. 
3. Admissibility of photographs of separate words and parts of words and letters. 
4, Admissibility when originals can be produced. 
5. Photographs as standards of comparison. 

6. Inlarged photograph. 

7. Enlargements are not distortious. 

8. ‘‘ Photostatic’’ reproductions. 

9. Photographs of typewriting. 
10. Photographs of Photographs. 
11. Composite photographs. 


fk 
bo 


. Stereoscopic photographs. 

13. Court order allowing photographs. 

. Proof of photographs. 

. Photograph as demonstrative evidence. 

. Duplicate photographs for convenience of jury. 

. Comments and interpretive marks on photographs. 

. Drawing purporting to be accurate reproduction not admissible. 


ewe 
o> On 


HR 
cow 


10-1 ADMISSIBILITY. 
Arkansas. 
Garrett v. State, 284 S. W. 734 (1926). ‘‘Photographs are admissible [quoting 
Wigmore] as primary evidence upon the same grounds and for the same purposes 
as diagrams, maps, plats.’’ Approved. 


California. 

People v. Durrant, 116 Cal. 179, 213, 48 Pace. 75 (1897). ‘*It is a general 
rule without contradiction that where the photograph is shown to be a faithful 
representation of what it purports to reproduce, it is admissible as an appropriate 
aid to the jury in applying the evidence, and this is equally true whether the 
photograph be of persons, things, or places.’’ 

: People v. Sliscovich, 193 Cal. 544, 226 Pac. 611 (1924). ‘‘The photographs 
were admitted only for the purpose of illustration in order that the jury might 
follow the evidence of the different witnesses more clearly.’’ 


Connecticut. 
Cunningham vy. Fairhaven & Westville R. Co., 72 Conn. 244, 43 Atl. 1047 (1899). 


‘*A photograph offered for the purpose of proving the appearance of a physical. 


object which cannot be produced in court nor inspected by the jury is secondary 
evidence and its correctness or accuracy, like that of a map or diagram, must be 
proved before it can be received.’’ 

Jackiewiez v. United Illuminating Co., 138 Atl. 147 (1927). -‘*The court 
ordered a part of a photograph to be severed from the rest of it. A witness having 
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Connecticut—continued. 

testified that the mutilated photograph was a fair reproduction of the general 
conditions it portrayed, the court admitted it in evidence over defendant’s objection 
for the purpose of showing the general location of the objects portrayed upon it. 
. . . The course taken by the court was well within its diseretion.’’ 


Illinois. 

Cc. C. C. & St. L. Ry. Co. v. Monaghan, 140 Ill. 474, 30 N. E. 869 (1892). 
*‘The preliminary question of fact as to the verification of the pictures [photo- 
graphs] is addressed to the discretion of the trial judge, and his decision thereon 
is not subject to exception.’’ 

Howard y. Ill. Trust & Sav. Bank, 189 Ill. 68, 59 N. E. 1106 (1901). ‘‘ Photo- 
graphs of the same size as the deed, if they were truthful and accurate, were 
merely secondary evidence of its contents and appearance. Ordinarily, merely 
secondary evidence cannot be produced without proof of loss of the original. As 
the original was in evidence, the general rule would be that its contents or 
appearance could not be proved by any kind of copy.’’ 

Stitzel v. Miller, 250 Ill. 72, 95 N. E. 53 (1911). ‘‘. . . proper proof 
was made that the original note for $15,000 sued on in Iowa could not be produced 
on this trial, and the photographic copy, preliminary proof as to its accuracy having 
been made, was proper evidence.’’ 

McCrotty v. B. & O. 8S. W. Rid. Co., 223 Ill. App. 390 (1921). ‘‘The court 
sustained an objection to their admission [photographs] on the ground that the 
evidence better described the situation than the photographs. The ruling of the 
court was error.’’ 


Indiana. 

Eq. Life Assur. Soc. of U. S. v. Campbell, 148 N. E. 505 (1925). ‘‘Such 
entries being admissible in evidence, photographie copies thereof, when duly 
authenticated, are admissible.’’ 


Iowa. 

Barker v. Town of Perry, 67 Iowa 146 (1885). ‘‘They are much more 
satisfactory evidence of the appearance of a thing represented than can be con- 
veyed to the mind by any description given by a witness.’’ 

Murphy v. Murphy, 146 Iowa 255, 125 N. W. 191 (1910). ‘‘They are much more 
satisfactory evidence of the appearance of a thing represented than can be con- 
veyed to the mind by any description given by a witness.’’ 


Kansas. 

Seott v. Thrall, 77 Kans. 688, 95 Pac. 563 (1908). ‘‘The original will showed 
an erasure by seraping. . . . A photograph of the will plainly showing an 
erasure at this point was in evidence. Another photograph with the words which 
it is claimed were erased written into the erasure disclosed the fact that such 
words fit the place where the mutilation appears.’’ 

“<Tt will be observed that the witness was allowed to testify that the hand- 
writing was nervous and unsteady . . . but the question objected to, related 
to the ability of the writer . . . in making the erasure.’’ Objection sustained. 


Kentucky. 

First Natl. Bank v. Wisdom, 111 Ky. 135, 63 8S. W. 461 (1901). ‘‘But they 
were only a more enduring form of exhibiting the signatures to the jury, as under 
a magnifying glass. Such evidence has often been held competent.’’ 
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Kentucky—continued. 


Puckett v. Commonwealth, 255 S-W. 125 (1923). ‘‘The objection was over- 
ruled, and the photographs introduced, and to this ruling appellant excepted. We 
see no reason for holding the photographs incompetent as evidence. It seems to be a 
well-recognized rule of the law of evidence that, where the original writing, the 
genuineness of which is questioned, is produced, a photographie enlargement through 
a magnifying lens may be employed.’’ 


Maine. 

State v. Turner, 138 Atl. 562 (1927). ‘‘The rule that the admission of photo- 
graphs as evidence is within the discretion of the trial judge is too well settled to 
admit argument. Respondent urges that, in the instant case, the discretion was 
abused. We do not agree with that contention.’’ 

Rodick v. Maine Cen. R. R. Co., 109 Me. 530, 85 Atl. 41 (1912). ‘* Whether it is 
sufficiently verified, whether it appears to be fairly representative of the object por- 
trayed, and whether it may be useful to the jury, are preliminary questions addressed 
to him and his determination thereon is not open to exceptions.,’’ 


Maryland. 

Tome vy. Parkersburg Branch R. R. Co., 39 Md. 36, 17 Am. Rep. 540 (1873). 
‘Nor ean photographie copies of signatures admitted to be genuine and those in 
controversy be admitted together with explanations by such witness and his opinion 
derived solely from such comparison.’’ 

Hensel vy. Smith, 152 Md. 380, 136 Atl. 900 (1927). ‘‘In the case of Tome y. 
Parkersburg R. Co., 39 Md. 93 (17 Am. Rep. 540), this court would not allow a 
photograph of certain signatures to be offered in evidence. . . . The tendency 
of modern times is to permit the use of photographs, and, in the ease of inaccessible 
writings, such as public records of another state, to admit them as secondary 
evidence when they are satisfactorily shown to be accurate and exact reproductions.’’ 


Michigan. : 

Potvin v. West Bay City Shipbuilding Co., 156 Mich. 201, 120 N. W. 613 (1909). 
‘(We think the exhibits [photographs and others] were properly admitted in 
evidence for the purpose of explaining and illustrating the witness’ testimony and 
enabling the jury to understand . . . the basis of his opinion.’’ 


Minnesota. : 

Stewart v. Railway Co., 78 Minn. 110 (1899). ‘‘Photographs are frequently 
admitted in evidence either as secondary or demonstrative evidence. In such 
eases they serve to explain or illustrate or apply the testimony and are aids to 
the court and jury in comprehending the questions in dispute. . . . But their 
value depends upon their accuracy.’’ (Not admitted because of inaccuracy.) 


Missouri. 

Vanausdol v. Bank of Odessa, 5 S. W. (2d) 109 (1928). ‘‘It is claimed that 
defendant was taken by surprise by the introduction of the photographs and it was 
deprived of the opportunity of having the other exhibits enlarged. . . . How- 
ever, we are cited in no case by the defendant in support of its contention that these 
photographs were not admissible in evidence even though defendant had had no 
opportunity of having photographs of the others made.’’ 


Nebraska. 
Nebraska State Bank of Republican City v. Walker, 111 Neb. 203, 196 N. W. 
128 (1923). ‘‘The correctness of the photographic representation may be shown 
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Nebraska—continued. 

by any witness who is competent to speak from personal observation and knowledge. 
Cases cited in note in 51 L. R. A. (N. S.) 846; Thompson v. De Long, 267 Pa, 212, 
110 Atl. 251, 9 A. L. R. 1326. This rule has often been applied to photographs 
of documents. Fuller v. Robinson, 230 Mo. 22, 130 S. W. 343, Ann. Cas. 1912A 938; 
In re McClellan’s Estate, 20 S. D. 498, 107 N. W. 681; Parker v. Smith Lumber 
©o., 70 Ore. 41, 1388 Pac. 1061. The photograph was properly admitted.’’ 

Sharp v. State, 115 Neb. 737, 214 N. W. 643 (1927). ‘‘Exhibits 17 to 33, 
inclusive, constitute photographic reproductions and enlargements, made for the 
purpose of comparison . . . the original palm print of the defendant’s hand, 
prepared by the representative of the state, after the accused was in custody— 
but its loss and nonproduction were properly accounted for. . . . In view of 
these facts the objections made were properly overruled.’’ 


New Hampshire. 

State v. Hause, 82 N. H. 133, 130 Atl. 743 (1925). ‘‘The photographs were 
enlargements. This did not make them distortions, and the original ground of 
objection in that specific regard is based on the unsupported assertion of counsel, 
and requires no attention. . . . It is not to be assumed that the photographs 
were red flags necessarily arousing the jury’s passions and a will to avenge. Since 
they were relevant, their probable importance was to be compared with their 
probable prejudicial effect on the inquiry, whether they would do more good than 
harm, and the finding that they would is a reasonable one.’’ 


State v. Mannion, 82 N. H. 518, 136 Atl. 358 (1927). [Photographs]. ‘‘ Their 
admissibility did not depend upon whether the objects they portrayed could be 
described in words but on whether it would be useful to permit the witness to 
make his description clearer in that way.’’ 2 Wig., Ev., Sec. 789. 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘*. . . I find myself 
strongly inclined to the belief that the disputed signatures are not genuine. 
Certainly that which purports to be the signature of George P. Gordon is very 
unlike his accustomed writing. . . . it lacks the life of the genuine signature. 
It presents the appearance of a labored and dead production. . . . For illustra- 
tion I here place photographs of those two signatures together ae 

State v. Skillman, 76 N. J. L. (47 Vroom) 464, 70 Atl. 83 (1908). ‘*. . . we 
eannot give adherence to the view that photographic copies of a disputed document 
are inadmissible because the original has been admitted.’’ 

State v. Ready, 77 N. J. L. 329, 72 Atl. 445 (1909). ‘‘It appears that the 
‘John W.’ represented in the name of John W. Russell, was taken from one 
admittedly genuine signature, and the word ‘Russell’ was taken from another 
admittedly genuine signature. . . . The first part of the name could have 
been introduced in one and the second part in another photograph; but that 
these parts were brought together in a single photograph did not destroy the 
verisimilitude of the picture, is long as it was understood to be what it was—a 
representation of the parts of two distinct genuine signatures. Nor did the fact 
that the photograph exhibited the signature on a background of ruled squares 
destroy the admissibility of the offered picture.’’ 


New York. 

Frank vy. Chemical Nat. Bank, 37 N. Y. 34, 5 Jones & S. 26 (1874). ‘‘It is 
difficult to conceive of any reason why in a court of justice, a different rule of 
evidence should exist in respect to the magnified image, presented to the eye by 
the lens in the microscopist’s instrument, from that which applies to the same 
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New York—continued. 
image, presented by the lens in the photographer’s camera, and permanently deline- 
ated upon sensitive paper. . . . Wherever what they disclose can aid or elucidate 
the just determination of legal controversies, there can be no well-founded objection 
to resorting to them.’’ 


North Carolina.’ 

' Davis v. R. R., 186 N. C. 115, 48 8. E. 591, 1 Ann. Cas, 214 (1904). ‘‘ Photo- 
graphs frequently convey information to the jury and the court with an accuracy 
not permissible to spoken words, if their admission is properly guarded by inquiry 
as to the time and manner when taken.’’ 

Elliott v. Power Co., 128 8. E. 730 (1925). ‘‘AIl these pictures were -used 
to explain the witnesses’ testimony to the jury. It was not error to allow the 
jury to consider the pictures for this purpose and to give them such weight, if any, 
as the jury can find they are entitled to in explaining the testimony.’’ 


Ohio. 

Kalovsky v. Meyer Dairy Products Co., 164 N. E. 370 (1928). ‘‘The cases 
upon the subject of the introduction of maps and photographs are conflicting, but 
we think the greater weight of authority is that they are admissible.’’ 


Oklahoma. . 

Smith v. Territory, 69 Pac. 805, 11 Okla. 669 (1902). ‘‘Where photographs 
are proven to be true representations of whatever they purport to reproduce, they 
are admissible to aid the jury to understand the evidence.’’ 

Schaff v. Coyle, 249 Pac. 947 (1926). ‘‘The admission of photographs in evi- 
dence is a matter within the discretion of the trial court, and when duly verified, they 
are admissible in evidence as aids to the jury.’’ 


Pennsylwania. 

Ulmer y. Gentner, 3 Pennypacker 453, also Legal Intelligencer, Vol. 39, 70 
(1882). ‘‘A magnified drawing of the outer lines of a signature [Camera Lucida 
Drawing] is only a copy of a part thereof, and is not admissible for comparison: 
with the genuine signature. It is not like a photograph of a whole signature.’’ 

Commonwealth v. Connors, 156 Pa. 147, 27 Atl. 366 (1893). ‘‘The photographic 
exhibits complained of in the several specifications were neither incompetent nor 
irrelevant.’’ 

Beardslee vy. Columbia Twp., 188 Pa. 496, 41 Atl. 617 (1898). ‘‘ Photographs 
are competent evidence and when properly taken are judicially received as ot a 
high order of accuracy.’’ 

Wenchell vy. Stevens, 30 Pa. Superior Ct. 527 (1906). ‘‘Sueh an attempt 
fuse of microscope only] would be a poor substitute for the permanent enlargement 
of the object which would present the disputed fact to all the jurors alike and 
not vary with their several examinations.’’ 


South Dakota. 

In re McClellan’s Estate, 20 S. D. 498, 509, 107 N. W. 681, 685 (1906). ‘‘ Photo- 
graphs of enlistment papers, the originals of which could not be produced in court, 
were admissible for purpose of comparing the signatures thereto with the signature 
to the will.’’ : 


Texas. 

Howard v. Russell, 75 Tex. 171, 12 S. W. 525 (1889). ‘‘. . . the photographic 
copies which in each were proved to be of the exact or nearly the exact size of 
the originals were admitted and we think they should be deemed more accurate 
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Texas—continued. 

. . than any ordinary traced copies. The entry on the Lodge minutes was more 
than 30 years old and we think the presumption should be after such a lapse 
of time, that the entry was correctly made.’’ 

N. Y. Mutual Life Ins. Co. v. Baker, 10 Tex. Civ. App. 515, 31 S. W. 1072 
(1895). ‘‘In such cases [obscure writing] expert witnesses should be allowed to 
give their opinions. It is manifest the art of photography could be made to render 
valuable assistance to the jury in solving such questions.’’ 


Utah. 

Dederichs v. Salt Lake City Ry. Co., 14 Utah 137, 46 Pac. 656 (1896). ‘‘We 
think it must be deemed to be established that photographie scenes are admissible 
in evidence as appropriate aids to the jury in applying the evidence, whether it 
relates to persons, things, or places.’’ 


Vermont. 

State v. Lapan, 141 Atl. 686 (1928). ‘‘It was enough for the state to do 
to give evidence, as it did, tending to show that the photographs and enlargements 
were correct representations of the prints. Davis vy. Dunn, 90 Vt. 253, 260, 98 Atl. 
81, Ann. Cas. 1918D 994.’’ 

Leland v. Leonard, 95 Vt. 36, 112 Atl. 198 (1921). ‘‘The value of photo- 
graphs and photographic enlargements of questioned signatures and documents is 
everywhere recognized.’’ 


Virginia. 

Adams vy. Ristine, 138 Va. 373, 122 S. E. 126, 31 A. L. R. 1413. ‘‘Mr. Osborn 
made a very clear and succinct statement of his views and his conclusions, but no 
statement he could have made would have made the impression created by the pic- 
torial presentation of his criticisms and conclusions.’’ Affirmed. 


Washington. he dg 

State v. Gaines, 258 Pac. 508 (1927). ‘‘This exhibit was an enlarged photo- 
graph. . . . This court has taken a more liberal view with reference to the 
admitting of photographs in evidence than have some others. . . . It was not 
error to receive in evidence Exhibit G7.’’ 

Kelly v. City of Spokane, 83 Wash. 55, 145 Pac. 57 (1914). ‘‘We deem it 
pertinent, however, to say that the practice of admitting photographs and models in 
evidence in all proper cases should be encouraged. Such evidence usually clarifies 
some issue, and gives the jury and the court clearer comprehension of the physical 
facts than can be obtained from the testimony of witnesses.’’ 


West Virginia. 

Coleman v. Norfolk & W. Ry. Co., 100 W. Va. 679, 131 S. E. 563 (1926). 
‘“The photographs are admitted in evidence on the principle that ‘diagrams, 
drawings and photographs are resorted to only because the witness cannot with 
langaage as clearly convey to the minds of the court and jury the scene as the light 
printed it on the retina of his own eye at the time which he is testifying.’ ’’ 

Hancock v. Snider, 133 S. E. 131 (1926). ‘‘It is proper to admit properly 
verified photographic enlargements of genuine writing for the purpose of facilitating 
comparisons.’’ 


Wisconsin. 
Baxter v. Chicago, etc., R. Co., 104 Wis. 307, 80 N. W. 644 (1899). ‘‘They 
[photographs] may be used . . to detect forgeries, and prove documents in 


eases where originals cannot readily be produced.’’ 
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Wisconsin—continued, 

Fenelon v. State, 217 N. W. 711 (1928). ‘‘But photography has progressed 
with the progress of the age. The instrumentalities used in photography at the 
present time are capable of almost perfect reproductions; in fact, reproductions 
from which comparisons can as safely be made as with the originals themselves.’’ 


United States. 

Luco v. U. S., 23 How. (64 U. S.) 515, 541 (1859). ‘‘We have ourselves 
been able to compare these signatures by means of photographie copies and fully 
eoncur [from evidence ‘‘oculis subjecta fidelibus’’] that the seal and signature 
of Pico on this instrument are forgeries.’’ 

Leathers v. Salvor Wrecking Co., 2 Woods C. C. 680, 15 Fed. Cas. no. 8, 164 
(1875). Photographs admissible when originals were on file in the War Department. 
‘«The wonderful art by which they are reproduced gives us, aS we may say, 
duplicate originals.’’ ‘‘. . . no better evidence of their character and authenticity 
ean be had than such a reproduction of them by the operation of natural agencies 


and an authentication of their genuineness . . . by proof of handwriting.’’ 
Owen v. Presidio Mining Co., 61 Fed. 6, 18, 13 U. S. App. 248, 270, 9 C. C. A. 
338, 350 (1893). ‘*‘. . . if such evidence is permissible, we can see no reason 


why it cannot be corroborated and illustrated and sustained by officially certified 
copies, and, a fortiori, by duly proved photographic copies.’’ 


Duree et al. v. U. S. 297 Fed. 70 (May 1924). Exhibit 22 is the photograph, 
being one side of the bottle upon which the finger prints appear. Exhibit 20 
is an enlargement of Exhibits 19 and 21. ‘‘. . . We see no reason why, under 
these circumstances, the photographs were not admissible. The enlarged photograph 
was likewise admissible to make the proportions plainer and to assist the jury.’’ 


10-2 PROSECUTION FOR FORGERY BASED ON PHOTOGRAPH 
ALONE. . ; 
New York. 

People v. Sugarman, 162 N. E. 24 (1928). ‘‘Secondary evidence of originals, 
even of a forged instrument, might in ordinary course be produced on the trial 
of a defendant for the forgery on establishing the loss of the primary evidence. 
People v. Kingsley, 2 Cow. 522, 525, 14 Am. Dec. 520; People v. Tilden, 242 Ill. 
536, 90 N. E. 218, 31 L. R. A. (N. 8.) 215, 134 Am. St. Rep. 341, 17 Ann. Cas. 496.7’ 


Wisconsin. 

Fenelon v. State, 217 N. W. 711 (1928). ‘‘In the instant case, however, 
the will in question containing the disputed signature of the deceased, could not 
be produced upon the trial. There is strong evidence that it had been purloined 
from the records of the county court and destroyed by George Fenelon, at the 
instigation of the defendant. . . . It is true that the statute Sec. 327.26, when 
given a literal construction, does not specifically include photographie reproductions ; 
but where the disputed writing has been either destroyed or cannot be found, 
it must be held, in order to effect substantial justice and to make the provision 
effective, that a reproduction like the one here in question may be used for the 
purpose of comparison.’’ 
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10-3. ADMISSIBILITY OF PHOTOGRAPHS OF SEPARATE WORDS 
AND PARTS OF WORDS. 
Virginia. 

Adams y. Ristine, 122 S. E. 126 (1924). ‘‘There was some criticism of the use 
of a part of a sentence or a single word in some of the photographs. Where the 
object is to compare the formation of a single letter, it is immaterial whether a 
single word is used or a whole sentence in which the letter appears.’’ 


10-4 ADMISSIBILITY OF PHOTOGRAPHS WHEN ORIGINALS CAN 
BE PRODUCED. 
Illinois. 
Howard y. Illinois Trust and Savings Bank, 189 Ill. 568, 59 N. E. 1106 (1901). 
Holding ‘‘same size’’ photographs of a document which is already in evidence 
not admissible. 


Indiana. 

White Sewing Machine Co. y. Gordon, 124 Ind. 495, 497, 24 N. E. 1053, 19 
Am. St. Rep. 109 (1890). Dictum: That ‘‘. . . photographs are not admissible 
in evidence when the originals can be produced in court.’’? Also rejecting Camera 
Lucida enlarged drawings. 


Michigan. 
MacLean v. Scripps, 52 Mich, 214, 17 N. W. 815, 18 N. W. 209 (1884). Holding 
photographs of handwriting inadmissible if the originals are obtainable. 


Missouri. 

Vanausdol v.. Bk. of Odessa, 5 8S. W.(2d) 109 (1928). ‘‘It is insisted that 
the court erred in admitting in evidence two large transparent photographs of 
Plaintiff’s Exhibits 760 and 802, being the $15 check dated December 2, 1921 
and the check in dispute. The record shows that the original exhibits were in 
evidence and before the jury. The photographs were made by witness Shearman 
and used in connection with his testimony. The photographs were exact reproduc- 
tions of the originals except as to size and color. The fact that they were 
transparencies made it possible to superimpose one upon the other, so as to observe 
the tracing. We think that they were properly admitted.’’ 


Oklahoma. 
Chase v. Cable Co., 170 Pac. 1172 (1918). ‘‘There was shown no reason or 
excuse for the introduction of a copy . . . a photographic copy of the original 


instrument was properly refused.’’ 


Texas. 

The rule in Texas seems to be that photographie copies can be used only as 
secondary evidence. Eborn v. Zimpelman, 47 Tex. 503, 519, 26 Am. Rep. (1877). 
Houston v. Blythe, 60 Tex. 506 (1883). And a photograph not shown to be an 
exact reproduction cannot be used as a basis for the comparison of handwriting. 
See, Buzard v. McAnulty, 77 Tex. 438, 447, 14 S. W. 138 (1890). 

Photographs of handwriting used for comparison in: Howard v. Russell, 75 
Tex. 171, 176, 12 S. W. 525 (1889); Mardes v. Meyers, 8 Tex. Civ. App. 542, 548, 


28 S. W. 693 (1894). 
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Virginia. 

Adams vy. Ristine, 122 S. E. 126 (1924). ‘‘Moreover, the issue involved not 
merely a comparison of signatures but of the general handwriting, of the formation 
of certain letters, of their angularity, and other questions that could be best 
visualized by placing them in juxtaposition and photographing them, thus giving 
an instantaneous perception of the peculiarities of the writings so grouped. If 
this grouping and the testimony of the expert in connection therewith, whereby 
he pointed out the peculiarities of the different writings as a reason for his opinion, 
had the effect of giving. prominence to his testimony and tending to ‘minimize 
other testimony and other writings in the case’, it was no fault of the photographs,’’ 


Washington. : , 

Crane v. Dexter Horton & Co., 5 Wash. 479, 32 Pac. 223 (1893). ‘‘ Photography 
has come to be a well recognized aid to judicial investigation, but there would 
seem to be no call for its use in such a case as the present one. The disputed 
signature was present, as were also some 500 concededly genuine ones.’’ 


United States. 

Sharon v. Hill, 26 Fed. 337 (1885).- ‘*With the aid of the camera lucida 
he has made drawings of the disputed signature, portions of the ‘Dear Wife’ 
letters, and the defendant’s letters, the Gumpel imitation of the plaintiff’s 
signature and his admitted signature . . . and of sundry words, letters and 
terminals so as to make apparent to ordinary observation any singularity of 
formation, feature, or proportion that may serve to distinguish or identify either 
of them.’’ 

Wigmore on Evidence, Vol. II, Sec. 797 (1923). ‘‘When the original is 
produced, but it is desired also conveniently to collate specimens by photographic 
groupings (as by placing many specimens in juxtaposition on a single sheet), the 
original is not literally unavailable, in the sense of being tangibly beyond procure- 
ment. Nevertheless, there are still lacking and unproduced to instantaneous 
perception, the minute resemblances and differences which appear upon close 
juxtaposition and fade from memory in the operation of passing from one document 
to the others. Hence the photographie juxtaposition does, in strict sense, ‘produce’ 
these otherwise unavailable minutiae and such a grouping is therefore allowable 
without even any deviation from technical principle.’’ [Made the law in Adams y. 
Ristine (Va.), quoted above. | 


10-5 PHOTOGRAPHS AS STANDARDS OF COMPARISON. 


Georgia. 
E. B. Martin & Sons y. Bank of Leesbury, 137 Ga. 285, 73 S. E. 387 (1911). 


Illinois. 
Stitzel v. Miller, 250 Ill. 72, 95 N. E. 53 (1911). ‘*. . . the original note 
Fe could not be produced at this trial, and the photographic copy .. . 
was proper evidence. This photographic copy . . . should have been admitted 
for the purpose of aiding the jury in reaching a conclusion as to whether the 
signatures in question were all facsimiles.’’ 


Maryland. 

Tome y. Parkersburg Branch R. R., 39 Md. 36, 17 Amer. Rep. 540 (1873). 
‘‘Nor can photographie copies of signatures admitted to be genuine and those 
in controversy be admitted together with explanations by such witness and his 
opinion derived solely from such comparison.’’ [See Maryland 10-1] 
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Massachusetts. 

Marcy v. Barnes, 82 Mass. (16 Gray) 161, 77 Am. Dec. 405 (1860). ‘‘The 
magnified photographic copies of the genuine signatures of the defendant, and of 
the disputed signature, which was submitted to the inspection of the jury, were, 
ee oe in connection with the testimony of [the photographer] admissible in 
evidence.’’ 

South Dakota. 

Inre McClellan’s Estate, 20 S. D. 498, 107 N. W. 681 (1906). ‘‘It was not 
error to receive in evidence photographic reproductions of portions of the enlistment 
papers [Made in Ireland]. They clearly were admissible.’’ 


10-6 ENLARGED PHOTOGRAPHS. 
Illinois. 

Howard v. Ill. Trust & Savings Bank, 189 Ill. 568, 579, 59 N. E. 1106 (1901). 
*“ As to the photographs which were so enlarged as to make the proportions plainer, 
we see no valid objection.’’ 

Schubert v. Schubert, 168 Ill. App. 419 (1912). ‘‘The will and the note both 
being properly in evidence, we are of opinion that it was proper to permit enlarged 
photographic copies of these signatures to be made and introduced in evidence 
to’ illustrate the theories of the expert witnsses who testified to the similarity 
of or the difference in these signatures. Aol 


Kentucky. 
First Natl. Bank of Paducah v. Wisdom’s Ex’rs, 63 8. W. 461, 465, 23 Ky. 
L. 530 (1901). Enlarged photographs of signatures admitted. ‘‘. . . they were 


only a more enduring form of exhibiting the signatures to the jury, as under 
a magnifying glass.’’ 

Storey. v. First Natl. Bank, 24 Ky. L. R. 1799, 72 8. W. 318 (1903). [Photo- 
graphs and enlargements.] ‘‘It was error to exclude photographs and enlargements 
of agreed genuine signatures to illustrate expert’s answers.’’ 

Louisville v. Dahl, 170 Ky. 281, 185 S. W. 1127 (1916). ‘‘We-conclude that 
the mere fact that the photographs were enlarged did not render them inadmissible 
in evidence.’’ 

Puckett v. Commonwealth, 200 Ky. 509, 255 8. W. 125, 34 A. L. C. 96 (1923). 
**Tt seems to be a. well recognized rule of the law of evidence that where the 
original writing, the genuineness of which is questioned, is produced, a photographic 
enlargement through a magnifying lens may be employed.’’ 


Louisiana. 

Rosenberg v. Robbert, 155 La. 557, 99 So. 447 (1924). ‘‘The enlarged signa- 
ture was properly admitted in this case, so as to make the proportions plainer for 
the purpose of illustrating the testimony of experts.’’ 


Massachusetts. 

Marcy vy. Barnes, 82 Mass. (16 Gray) 161, 163, 77 Am. Dec. 405 (1860). ‘‘The 
magnified photographic copies of the genuine signatures of the defendant, and 
of the disputed signatures . . . were, we think . . . admissible.’’ ‘‘It is 
not dissimilar to the examination with a magnifying glass. Proportions are so 
enlarged thereby to the vision, that faint lines and marks as well as the genuine 
characteristics of handwriting, which perhaps could not otherwise be clearly 
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Massachusetts—continued. 

discerned and appreciated, are thus disclosed to observation and afford additional 
and useful means of making comparisons between admitted signatures and one 
which is alleged to be only an imitation.’’ 


Uichigan. 

Potvin v. West Bay Shipbuilding Co., 156 Mich. 201, 120 N. W. 613 (1909). 
‘Photographs of sections of the hammer seven one-hundredths and one-thousand 
diameters were also received in evidence. We think the exhibits were properly 
admitted for the purpose of explaining and illustrating the witness’ testimony 
and enabling the jury to understand the character of his microscopical test and the 


New Hampshire. 

State v. Hause, 82 N. H. 133, 130 Atl. 743 (1925). ‘‘The photographs were 
enlargements. This did not make them distortions, and the original ground of 
objection in that specific regard is based on the unsupported assertion of counsel, 
and requires no attention.’’ 


New Jersey. 

State v. Skillman, 76 N. J. L. 464, 70 Atl. 83, 85 (1908). ‘‘The court admitted 
against objection photographic reproductions of the disputed will and signatures, 
and other signatures of the size of the originals, which were in evidence, and also 
photographs of letters, containing the signature enlarged 24 times without a like 
enlargement of a standard. . . ’’ - Wwe cannot give adherence to the 
view that the photographie copies of a fetal document were inadmissible because 
the original has been admitted. . . .’’ ‘*‘. . . where the sole purpose is to 
use the photographs to illustrate and elucidate a contention which forms the 
gravamen of the case, such procedure seems to be as reasonable as the use of a 
magnifying glass would be for the purpose. ’’ 


New York. 

Hoffman v. Prussian Natl. Ins. Co., 168 N. Y. 8. 841, 161 App. Div. 412 (1918)- 
ff... the evidence by photographic enlargements [show] that such consideration 

had been raised from $800.00 to $1800.00 -was competent.’’ 

Frank v. Chemical Natl. Bank, 5 Jones & S. 26, 37 N. Y. Supr. Ct. 26, aff. 
84 N. Y. 209 (1874). ‘‘It is difficult to conceive of any reason why, in a court 
of justice, a different rule of evidence should exist, in respect to the magnified 
image, presented in the lens in the photographer’s camera, and permanently 
delineated upon the sensitive paper. Wherever what they disclose can aid or 
elucidate the just determination of legal controversies, there can be no well formed 
objection to resorting to them.’’ 


Pennsylwania. 

Ulmer v. Gentner, 3 Pennypacker 453, 456 (1882). ‘‘A magnified drawing 
of the outer lines of the signature [camera lucida drawing] is only a copy of a 
part thereof. . . . It is not like a photograph of the whole signature.’’ 

Wenchell v. Stevens, 30 Pa. Superior Ct. 527 (1906). ‘‘Such an attempt would 
be a poor substitute for the permanent enlargement of the object which would 
present the disputed fact to all the jurors alike and not vary with their several 
examinations.’ “ 


Vermont. 

Rowell v. Fuller’s Estate, 59 Vt. 688, 695, 10 Atl. 853, 861 (1887). ‘‘ Enlarged 
copies of a disputed signature or writing and of those used as comparisons may be 
of great aid to a jury in comparing and examining different specimens of one’s 
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Vermont—continued. 

handwriting. Characteristics of it may be brought out and made clear by the aid 
of a photograph or magnifying glass, which would not be discernible by the naked 
eye. As well object to the use of an eye-glass by one whose vision is defective.’’ 


Virginia. 

Johnson v. Commonwealth, 102 Va. 927, 930, 46 S. E. 789 (1904). Holding 
enlarged photographs of genuine writings admissible ‘‘for the purpose of facili- 
tating . . . comparison’’. 

Adams y. Ristine, 138 Va. 273, 122 S. E. 126 (1924). ‘‘Some of the photo- 
graphs were enlarged, and he used several copies and could thus place before the 
jury the characteristics of the writings and his opinion far better than he could by 
the use of the original papers only. There was no error in the ruling of the trial 
court in this respect.’’ 


Washington. 

Crane vy. Dexter Horton & Co., 5 Wash. 479, 481, 32 Pac. 223 (1893). Enlarged 
photographs were rejected because not made with the requisite care. As the photo- 
graphs did not appear in the record, the Appellate Court refused to reverse this 
ruling, but seemed to imply that such magnified copies, if carefully and accurately 
made, would be admissible. 


West Virginia. 

Hancock y. Snider, 133 S. HE. 131 (1926). ‘‘It is proper to admit properly 
verified photographic enlargements of genuine writing for the purpose of facilitating 
comparisons. ’’ . 


Wisconsin. 

Fenelon vy. State, 217 N. W. 711 (1928). ‘‘So it also has been held as will 
appear from examining the notes referred to in 31 A. L. R. 1432, that photographic 
enlargements of handwritings may be made, in order to more clearly demonstrate 
the opinions of the experts.’’ 


United States. 

Green v. Terwilliger, 56 Fed. Rep. 384 (1892). ‘‘Enlarged photographic 
copies proven to have been correctly made of the will and of the signatures of 
Philinda Terwilliger . . . were admitted in evidence. These copies were of great 
assistance and value to counsel in their arguments and have materially aided the 
court in its investigation in comparing and examining the different specimens of 
handwriting exhibited in the original document.’’ 

U. 8. v. Ortiz, 176 U.S. 422 (1900). ‘‘The enlarged photographs were admitted 
in evidence. The ruling was correct.’’ 

‘‘Standard signatures were produced from the archives . . . on papers 
officially treated as authentic . . . were received as standards without further 
proof. They were correctly received.’’ 


10-7 ENLARGEMENTS NOT DISTORTIONS. 
New Hampshire. 

State v. Hause, 82 N. H. 133, 130 Atl. 743 (1925). ‘‘The photographs were 
enlargements. This did not make them distortions, and the original ground of 
objection in that specific regard is based on the unsupported assertion of counsel, 
and requires no attention.’’ 


4 
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10-8 PHOTOSTATIC COPIES. 
Pennsylvania. 

Moncur v. Western Indemnity Co., 269 Pa. 213, 112 Atl. 476 (1921). ‘*. . . 
and photostatie copies thereof, admitted to be correct copies, could properly be 
admitted in evidence, as forming a basis for comparison of signatures with signatures 
admittedly genuine.’’ 


United States. 


Cooper et al. v. U. S., 9 Fed.(2d) 216-217 (1925). ‘‘Exception is taken to 
the introduction of photostatic copies of the government documents forming the 
basis of the prosecution. Photostatic copies of government documents, duly authenti- 
cated, are now the accepted instrumentalities of introducing official records.’’ 


Osborn, The Problem of Proof, Second Edition, 1926, page 364. 


‘*Reversed photographs, white on black, made with the ‘photostatic machine’, 
are not desirable for illustrating a disputed document. To be made like the original 
they must be rephotographed, and this method, as well as the first operation, covers 
up some of the details which often is the vital evidence. Photographs of this kind 
Sometimes quite effectively hide some of the most significant evidences of forgery.’’ 


10-9 PHOTOGRAPHS OF TYPEWRITING. 
Canada. ‘ 

In re Aird, 28 Quebee (Court Superieure) 235 (1905). ‘‘It is “submitted 
as a matter of fact that the characteristics of typewriting are more difficult to copy 
than those of ordinary handwriting, resulting from involuntary action, such as 
difference in speed, pressure, etce., which can always be discovered by photography 
but can never be successfully copied.’’ 


10-10 PHOTOGRAPHS OF PHOTOGRAPHS. 
New York. 

Wilcox v. Wilcox & Seitz, 46 Hun 32, 38 (1887). Supreme Court, General Term, 
5th Dept. Photographs of photographs of a person. ‘‘The fact that they were taken 
from the original [photograph] and therefore copies only, may not, and it seems 
did not, materially impair their representation of the appearance and likeness of 
Mr. Wileox.’’ Corbet v. Union Savings Inst., 67 Mise. Rep. 175, 176, 122 N. Y. 
Supp. 268, 269 (1910). 


South Carolina. 

Va.-Car. Chemical Co. v. Kirven, 57 S. C. 445, 35 S. E. 745 (1900). Enlarged 
photograph of another photograph of a Mexican boll weevil. 

‘“ Whenever it is relevant to give a description of any person, place, or thing, 
an exact representation by picture or photograph is as competent and far more 
reliable than a mere verbal description . . . there must be evidence, as in this 
case, showing that the picture is a correct representation of the thing sought to be 
described.’? 


[850] 


QUESTIONED DOCUMENTS: ciITATIONS.  § 10-11, 12,13, 14 


10-11 COMPOSITE PHOTOGRAPH. 
Pennsylwania. 

Vanderslice v. Snyder, 4 Dis. 424 (1895). Upon a question of simulated hand- 
writing, a composite photograph of several genuine signatures cannot be put in 
evidence for the purpose of comparison with the disputed signature. A composite 
photograph consists of successive photographs of several signatures in the same 
field or on the same spot. 


10-12 STEREOSCOPIC PHOTOGRAPHS. 
Illinois. 
City of Rockford vy. Russell, 9 Ill. App. 229 (1881). (Stereoscopic photographs 
admitted.) ‘‘There was no error in the action of the court.’’ 


Iowa. 

German Theological School v. Dubuque, 64 Iowa 736, 17 N. W. 153 (1883). 
**The plaintiff offered in evidence stereoscopic views . . . They were competent 
evidence. ’’ 


10-13 COURT ORDER TO ALLOW PHOTOGRAPH TO BE MADE. 


New York. 


Chase’s Civil Practice Act, Article 32, Section 324. Power of court to require 
discovery. ‘‘A court of record, other than a justice’s court in a city, has power 
to compel a party to an action pending therein, to produce and discover, or to give 
to the other party, an inspection and copy, or permission to take a copy or photo- 
graph, of a book, document, or other paper, or to make discovery of any article of 
property, in his possession or under his control, relating to the merits of the action, 
or of the defense therein.’’ (A 1913 revision consists of addition of words ‘‘or 
photograph’’.) 


10-14 PROOF OF PHOTOGRAPHS. 
Alabama. 

Alabama Trunk & Luggage Co. v. Hauer, 214 Ala. 473, 108 So. 339 (1926). 
‘«Te was entirely familiar with the signs, and testified that the photograph of the 
sign was an accurate picture thereof . . . The insistence seems to be that it was 
indamissible, for the reason the witness did not take the photograph or see it 
taken . . . There was no error in permitting its introduction in evidence.’’ 


California. 

Diller v. Northern Cal. Power Co., 162 Cal. 531, 123 Pac. 359 (1912). Enlarged 
photographs need not be proved by photographer. ‘‘It is for the trial court to 
determine whether a photograph offered is a correct representation of the object 
or scene.’’ 


Colorado. 

In re Hayes Estate, 55 Colo. 340, 185 Pac. 449 (1913). ‘*. . . a photograph 
will not be received in evidence until it is shown that it is a photograph of the thing 
in question and is a fair, accurate and truthful representation thereof.’’ 
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Connecticut. 


McGar v. Borough of Bristol, 71 Conn. 652, 42 Atl. 1000 (1890). ‘‘The admis- 
sibility of a photograph does not depend upon its verification by the photographer 
provided it is shown to be accurate by any one competent to speak from personal 
observation. The sufficiency of the verification is a preliminary question of fact for 
the judge.’’ 

Cunningham v. F. H. & W. R. R. Co., 72 Conn. 244, 43 Atl. 1047 (1899). It is 
error to admit a photograph without verification. 


Illinois. 

Clay v. Aluminum Ore Co., 186 Ill. App. 506 (1914). ‘‘Admission in evidence 
of photographs of plaintiff’s injured leg held not error for the reason it was not 
identified by the person making the photograph where it was identified by the 
plaintiff in his testimony as the one taken, and by the doctor as being a true 
presentation of the leg.’’ 


Kentucky. 


King v. Ohio Valley Fire & Marine Ins. Co., 280 S. W. 127 (1926). ‘‘The 
rule is well settled that the correctness of photographs need not be proved by the 
one who took them, and they may be used when shown by any person that they 
are photographs of the thing in question.’’ 


Louisiana. 


State v. Foss, 158 La. 471, 104 So. 211 (1925). ‘‘The state offered testimony 
and photograph of the diamonds alleged to have been stolen. Objection was made 
that the man who made the photograph was not present, nor was the witness who 
was testifying to the identity of the photograph present when the same was 
taken . . . At a later stage of the trial persons who were actually present when 
the photographs were taken identified them. We can see no reversible error in 
the ruling.’’ 


Maine. 

State v. Jordan, 126 Me. 115, 136 Atl. 483 (1927). ‘‘The admissibility of a 
photograph does not depend on its verification by the photographer, provided it is 
shown to be an accurate representation by any one competent to speak from personal 
observation. ’’ 


Massachusetts. 


McKarren vy. Boston & Northern Street Ry. Co., 194 Mass. 179, 80 N. E. 477 
(1907). ‘While the photographer was not called, the witness, whose medical quali- 
fications were not questioned, testified that the photographs were taken in his 
presence, and under his direction, and upon admission they must be considered as 
forming a part of his evidence . . . The testimony of the photographer was not 
required if the judge was satisfied by other evidence . . . that they were sub- 
stantially accurate representations of the plaintiff’s person.’’ 


Michigan. 

Moore v. Probst, 220 Mich. 497, 190 N. W. 188 (1923). ‘‘A consideration of all 
the evidence and a comparison of the deed and contract in question with the photo- 
graphs show beyond all question that the alterations were made as claimed and 
that the trial judge was right in saying that such photographs were authentic and 
indisputable. ’’ 
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Nebraska. 

Nebraska State Bank of Republican City v. Walker, 196 N. W. 128 (1923). 
“*& properly identified, accurate photograph of a document not available because 
in the custody of another court, may be admitted in evidence.’’ Citing Stitzel v. 
Miller, 250 Ill. 72, 95 N. E. 53, 34 L. R. A. (N. S.) 1004, Ann. Cas. 1912B 412. 
Identification by the photographer himself is not always necessary. The correctness 
of the photographic representation may be shown by any witness who is competent 
to speak from personal observation and knowledge. Cases cited in note’in 51 L. R. A. 
(N. S.) 846; Thompson vy. Delong, 267 Pa. 212, 110 Atl. 251, 9 A. L. R. 1326. This 
rule has often been applied to photographs of documents. Fuller v. Robinson, 230 
Mo. 22, 130 S. W. 343, Ann. Cas. 1912A 938; In re McClellan’s Estate, 20 S. Dak. 
498, 107 N. W. 681; Parker v. Smith Lumber Company, 70 Ore. 41, 138 Pac. 1061. 


New York. 

Corbett v. Union Dime Savings Inst., 67 Mise. 175, 122 N. Y. S. 268 (1910). 
“‘Where photographs of handwriting are to be used in evidence, the accuracy of 
such photographs must first be shown.’’ 


New Jersey. ' 

Haring v. Banks, 146 Atl. 675 (1929). ‘Counsel for the appellant argued 
that it (photograph) ought not to have been admitted, unless the photographer who 
took it was first called to prove its identity. It appeared from the testimony, how- 
ever, that Mrs. Haring’s husband was present when the photograph was taken, and 
he testified that it was a correct depiction of the then condition of his wife’s 
shoulders. This, in our opinion, justified its admission in evidence.’’ 


North Carolina. 

State vy. Matthews, 131,S. E. 743 (1926). ‘‘Whether or not there is sufficient 
evidence of the correctness of a photograph to render it competent to be used by 
a witness for the purpose of illustrating or explaining his testimony is a preliminary 
question of fact for the judge.’’ 


Oklahoma. 

Findley v. State, 234 Pac. 227 (1925). ‘*. . . the photograph was not 
identified by the person who took it. The record shows that the photograph was 
taken by the daughter of the sheriff, in his presence. We think, therefore, that the 
identification by the sheriff is sufficient. He knew that the photograph had been 
taken and was familiar with the appearance of the scene and the things depicted 
by the photograph. He would not be disqualified to identify the photograph as a 
picture of the things seized simply because he did not develop and print it.’’ 


Oregon. 

State v. Miller, 43 Ore. 325, 328, 74 Pac. 658 (1903). ‘‘Photographs, when 
admitted in evidence, should be shown to be correct representations of the condi- 
tions existing, or of the subject sought to be verified by the artificial view 
presented. . . . They may also be employed to detect forgeries, and to prove 
documents where the originals cannot be readily produced. But unless they are 
necessary in some matter or substance or instructive to establish material facts or 
conditions, they are not admissible, especially when they are of such a character as 
to arouse sympathy or indignation, or to divert the minds of the jury to improper 
or irrelevant considerations.’’ 


Pennsylvania. 
Thompson v. De Long, 267 Pa. 212, 119 Atl. 910 (1920). ‘‘It is better practice 
to show the accuracy of photographs by the artist who took them, yet as those here 
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Pennsylwania—continued. 5 
in question were shown by other witnesses to be correct, there was no error in 
admitting them.’’ 

Commonwealth v. Luccitti, 145 Atl. 85 (1929). ‘‘The witness, though he had 
not taken the pictures, was competent to testify that the photographs were a correct 
likeness of defendant before and after the murder.’’ 


Vermont. 

Leland v. Leonard, 95 Vt. 36, 112 Atl. 198 (1921). ‘‘. . +. they showed cer- 
,tain things not on the originals, and that they were blurred, light-struck, over- 
developed and spotted. . . ... There was nothing in the so-called defects j 
that could not be pointed out and explained so as to enable the court to make a 
proper estimate of their value. . . . They were admissible.’’ 

Washington. 


Crane v. Dexter Horton & Co., 5 Wash. 479, 32 Pac. 223 (1893). ‘‘Certain 
enlarged copies or magnified photographs of the same signatures were also offered 
‘and they were rejected because . . . the court decided they had not been 
made with the requisite care.’’ [Natural size photographs also rejected. | 


10-15 PHOTOGRAPH AS DEMONSTRATIVE EVIDENCE. 


California. 

People v. Bird, 124 Cal. 32 (1899). Enlarged photographs were used at the 
trial. On appeal it was held that the trial court could at its discretion, have 
required the witness to point out the difference ‘‘upon the enlarged photograph’’. 


Illinois. 

Duffin v. People, 107 Ill. 113, 47 Am. Rep. 431 (1883). ‘*The officers of the 
bank, observing that the ink in which the note was written was rapidly fading, had 
the note photographed, and this copy was offered in evidence simply to prove the 
words of the original, and not the peculiarity of the handwriting. Since the taking 
of that photograph the original has faded so that it has become illegible or 
practically so . . . We think the proof of the copy here was clearly competent.’” 


Kansas. 

Scott v. Thrall, 77 Kan. 688, 95 Pac. 563 (1908). ‘‘The original will showed an 
erasure by scraping . . . A photograph of the will plainly showing an erasure at 
this point was in evidence. Another photograph with the words which it is claimed 
were erased written into the erasure disclosed the fact that such words fit the place 
where the mutilation appears.’’ 

‘“Tt will be observed that the witness was allowed to testify that the handwriting 


was nervous and unsteady . . . but the question objected to, related to the 
ability of the writer . . . in making the erasure.’’ Objection sustained. 
Kentucky. 


Storey v. First Nat. Bank (Ky.), 72 S. W. 318 (1903). Error to exclude 
photographs and enlargements of agreed genuine signature to illustrate expert’s 
answers. 


Minnesota. 
Stewart v. Railway Co., 78 Minn. 110 (1899). ‘‘Photographs are frequently 
admitted in evidence either as secondary or demonstrative evidence. In such cases 
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Minnesota—continued. 
they serve to explain or illustrate or apply the testimony and are aids to the court 
and jury in comprehending the questions in dispute . . . but their value depends 


upon their aceuracy.’’ [Not admitted because of inaccuracy. ] 


Missouri. 

Vanausdol y. Bank of Odessa, 5 8. W. (2d) 109 (1928). ‘‘The photographs 
were made by the witness Shearman and used in connection with his testimony. 
The photographs were exact reproductions of the originals except as to size and 
color. The fact that they were transparencies made it possible to superimpose one 
upon the other, so as to observe the tracing. We think that they were properly 
admitted as serving to illustrate and elucidate plaintiff’s contention and tended to 
aid the jury in making a decision on the question of forgery.’’ 


New Jersey. 

State v..Ready, 77 N. J. L. 329, 72 Atl. 445 (1909). ‘‘One the natural size, 
and one a two-diameter enlarged sized photograph [of existing standard signa- 
tures] . . . were used by the expert to illustrate his explanation of the difference 
between the original signature and the alleged spurious signature. The photographs 
were taken by placing over them [the signatures] a glass upon which such [longi- 
tudinal and vertical] lines were drawn forming uniform squares. The purpose was 
to exhibit the uniformity in the size and proportion of the letters in the two photo- 
graphs . . . It is insisted . . . that these lines were the reproduction of no 
original, but were merely an exposition of the theory of the witness, and, as such, 
should not have gone into the hands of the jury . . . It would amount to no 
more than applying a measure to the signatures, and then viewing the measure and 
the signatures, through a glass. So we think there was no error in the admission 
of these photographs.’’ 


New York. 

Puleo v. Stanislaw Holding Corporation, 126 Misc. 601, 213 N. Y. S. 601 (1926). 
*‘Tt is a matter of common knowledge that photographs may be taken from different 
angles, so as to exaggerate certain distances, or, on the other hand, to make space 
more compact; but, notwithstanding this, the judge instructed the jury that 
photographs cannot exaggerate.’’ 


North Carolina. 

Martin v. Knight, 61 S. E. 447 (1908). ‘‘For the purpose of explaining 
testimony it is well settled that maps, diagrams, drawings or photographs may be 
used. To restrict the witness to an explanation of description of loops, curves, lines, 
shades, etc., found in two letters which he is comparing, seems to us both unreason- 
able and unsafe as a means of enlightening them. The purpose of the evidence is 
to aid the jury. Why convey information through the sense of hearing and exclude 
the sense of seeing? Can it be doubted for a moment, that they would receive a 
clearer, more intelligent view of the matter in controversy if Rares to have 
explanation with the aid of the eye-sight?’’ 

Davis v. R. R., 136 N. C. 116, 48 8. E. 591, 1 Ann. Cas. 214 (1904). ‘* ‘Photo- 
graphs frequently convey information to the jury and the court with an accuracy not 
permissible to spoken words, if their admission is properly guarded by inquiry as to 
the time and manner when ‘taken. The admission of this species of evidence was, 
it is true, somewhat questioned (by a divided court) when presented in this court 
for the first time. . . . But they have since become a well-recognized means 
of evidence.’ ’’ 
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Ohio. 

Cincinnati H. & D. Ry. v. DeOrizo, 87 Ohio St. 109, 100 N. E. 320 (1912). 
““Tt has been thought proper for courts to take judicial notice that photography, 
being the art of producing and preserving representations of persons, places and 
things by the action of light upon a prepared surface, may become a valuable 
aid in the development of the facts before our legal tribunals, and this rule gen- 
erally prevails.’’ . . . ‘Photographs are admissible . . . and also of such a 
nature as to throw light upon a disputed point.’’ 


Texas. 

N. Y. Mut. Life Ins. Co. v. Baker, 10 Tex. Civ. App. 515, 31 8S. W. 1072 
(1895). ‘‘In such cases [obscure writing] expert witnesses should be allowed to 
give their opinions. It is manifest the art of photography can be made to render 
valuable assistance to the jury in solving such questions, ’’ 


Virginia. 

Adams v. Ristine, 122 8. E. 126 (1924). ‘‘The original papers were all before 
the jury, and the book of photographs was offered, not as original evidence, nor 
as a substitute for original evidence that could not be produced, but to enable the 
witness to point out more clearly the characteristics of the writing under examination, 
and the reasons for the conclusions reached by him. Mr. . . . made a very clear 
and succinct statement of his views and his conclusion, but no statement he could 
have made would have made the impression created by the pictorial presentation 
of his criticisms and conclusions. . . . It is not for the purpose of substi- 
tuting secondary for primary evidence, but to bring together in one picture the 
different items of primary evidence so as to enable the court and the jury to see 
at one time several writings placed side by side, without having to look from one 
paper to another to see the likeness or dissimilitude, and to enable them to compre- 
hend the illustrations and explanations given by the expert who testifies concerning 
them.’’ 


West Virginia. 

Coleman v. Norfolk & W. Ry. Co., 100 W. Va. 679, 131 8S. E. 563 (1926). 
‘«They are dependent for their convincingness upon the skill of the person making 
them and the truthfulness of the one vouching for them. They [photographs] must 
be shown by extrinsic evidence to be physical representations of the place or subject 
as it existed at the time involved in the controversy.’’ 


United States. 

Owen v. Presidio Mining Co., 61 Fed. 6, 13 U. S. App. 248 (1893). ‘*. . . if 
such evidence is permissible, we can see no reason why it cannot be corroborated and 
illustrated and sustained by officially certified copies, and, a fortiori, by duly proved 
photographic copies.’’” 

See, 17 Cye., pp. 414, 420. ‘‘ Photographs and pictures, it is said, stand on the 
same footing as diagrams, maps, plans, ete., and as a general rule, whenever it is 
relevant or important to describe a person, or a thing, in either civil or criminal 
cases, photographs or pictures are admissible for the purpose of explaining and 
applying the evidence in a cause and assisting the court or jury in understanding 
the case.’’” 


10-16 PERMISSIBLE TO USE DUPLICATE PHOTOGRAPH FOR 
CONVENIENCE OF JURY. 
Virginia. 
Adams y. Ristine, 138 Va. 273, 122 8. E. 126 (1924. ‘‘In the instant case, there 
were a number of these photographs used so that the jurors could have the picture 
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Virginia—continued. 
before them while the expert pointed out the peculiarities and explained the reasons 
for the opinions which he expressed. This had a marked advantage, in a search for 
truth, over a frequent reference to different papers and a comparison of them with 
the disputed will.’’ 


10-17 COMMENTS OR INTERPRETATIVE MARKS ON 
PHOTOGRAPHS. 
Lowisiana. 

State v. Dunn, 109 So. 56 (1926). ‘‘The defendants objected to the 
offering on the ground that the photograph had been tampered with. The objection 
was overruled . . . Reproductions of photographs of the palm print of Robert 
Dunn and of a palm print on the door of the automobile in which the body of the 
deceased was found were projected, side by side, on a screen in the presence of the 
jury . . . In our opinion the per curiam of the trial judge disposes of these 
bills. The marked photograph was necessary to enable the witness to testify in 
such a manner that the jury could grasp clearly his evidence.’’ 


Nevada. 


State v. Kuhl, 42 Nev. 185, 175 Pac. 190, 3 A. L. R. 1704 (1918). ‘‘ These 
lines as appears from what record there is before us were placed on the photographs 
by the expert for the purpose of more clearly illustrating their testimony. They 
indicated the points of similarity or identity to which the experts testified. Their 
existence and significance were fully explained by the witnesses. These markings in 
no wise affected the photographs and we are at a loss to discern any prejudice or 
injury that could have thus accrued to the appellant.’’ 


South Carolina. 

Wade v. Southern Railway Co., 89 S. Car. 280, 71 S. E. 859 (1911). ‘‘The 
record shows that one or more witnesses verified every mark on the photographs 
which was in any way material to the case.’’ (Looking toward Cayce, 75 yards 
from river trestle was the notation.) : 


10-18 DRAWING, PURPORTING TO BE ACCURATE 
REPRODUCTION, NOT ADMISSIBLE. 


Pennsylvania. 
Ulmer v. Gentner, 3 Pennypacker 456 (1883). ‘‘A magnified drawing of the 
outer lines of the signature is a copy of a part thereof, . . . It is not like a 


photograph of the whole signature.’’ 


ANNOTATIONS ON SUBJECTS IN SECTION 10. 


Admissibility of Photographs. Proof of Photographs. 
35 L. R. A. 802. 385 L. R. A. 803. 
ol L. R. A. (N. 8.) 843. 
51,L. BR. A. (N. 8.) 843. Spire Eno. 
5 B.C. L. 93. 10 A. & E. Ann. 962. 
10, R..C. L. 1153. 1 A. & E. Ann. 161. 


10 R. C. L. 1158. 
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Photographs as Secondary Evidence. 
35 L. R. A. 804. 
61) LR. A. .CNs'S.) 849. 


Photographs for the Purpose of Com- 


parison of Handwriting. 
63 L. R. A. 438. 
L. R. D. 1918D 645. 
31 A. L. R. 1431. 


Photographs as Standards. 
63 L. R. A. 438. 


Photographs of Documents as Originals. 


12 L. R. A. (N.S.) 343. 


Enlarged Photographs. 
35 L. R. A. 812. 
51 L, R. A. (N. 8.) 857. 
31 A. L. R. 1437. 
34 A. L. R. 96. 


Photographs, Weight of, as E'vidence. 
15 A. & E, Ann. 98, 
A. & EH. Ann. 1913D 1277. 


Marks on Photographs. 
State v. Kuhl, 3 A. L. R. 
22 Corpus Juris, 919. 


ARTICLES IN LEGAL AND OTHER PUBLICATIONS ON SUBJECTS IN 
SECTION 10. 


Photographs as Evidence. 

60 Central Law Journal 406, 1905. 

9 Law Notes 165, 1905. 

3 National Irish Jurist 291, 1903. 

Central Law Journal 41, 92. 

Minnesota Law Journal, 2, 91. 

10 Albany Law Journal 61. 

20 Albany Law Journal 4. 

94 Central Law Journal 242, Apr. 
7, 1922 (Melcher). 

1 Virginia Law Register, n.s, 181, 
July, 1915. 


Photography and the Law. 
45 Law Journal 298, April 30, 1910. 


Detection of Forgeries by Photography. 
Pittsburgh Legal Journal 6, 334. 


Photography and Forgery. 
63 Albany Law Journal 278, 1901 
(Osborn), 


Use of Photographs. Examination of 
Testimony on the Facts by Courts 
of Appeal. 

55 Canada Law Journal 271, Sept., 
1919. 


Document Photography for Use in Court. 
2 Journal of Criminal Law 95, May, 
1911. 


Photographs in the Record. 
40 Chicago Legal News 336, May 30, 
1908. 


Value and Admissibility of Photographs 


as Evidence. 
73 Central Law Journal 241, Oct. 
6, 1911. 


REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 10 
IN TECHNICAL BOOKS AND IN LAW BOOKS. 


Photographs. 
Wigmore, Ev., §§ 792-797, 2010, 
2019. 
Chamberlayne, §§ 292, 729, 765, 


1760, 2034, 2281, 2282. 
Jones, §§ 209, 581. 
Best, § 486. 
Abbott, Trial Evidence, 144, 491. 
Lawson, Expert Testimony, 442. 
17 Cye., §§ 414, 420, 517. 
22 C. J., §§ 913-921, 992. 
26 C. J., § 970. 
9 A. & E., § 900. 


15 A. & E., §§ 274, 280. 

Questioned Documents, Second Edi- 
tion, see index. 

Criminal Investigation, 
247-265, 772. 

Forensic Chemistry, Lucas, pp. 171- 
175. 

Forgery, Ames, pp. 255-259. 

Circumstantial Evidence, Wells, pp. 
189, 190, 233, 237. 


Problem of Proof, Second Edition, 
pp. 352-368. 


Gross, pp. 
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Objection to Use of Photographs. 
Wigmore, Ey., § 792. 


Enlarged Photographs. 
2. Cs J. § 918. 
22 A. & E., § 775. 


Stereoscopic Photographs. 
Questioned Documents, Second Edi- 
tion, see index. 
Jones, § 581. 
22 A. & E., § 775. 


Photographs under Ruled Squares, 
Questioned Documents, Second Edi- 
tion, see index. 


CITATIONS. 


Handwriting shown by Photograpiis as 
Originals. 
Wigmore, Ev., § 797. 


Proof of Photographs. 
Wigmore, Ev., § 793. 
Jones, § 411. 
Chamberlayne, § 1760. 
15 A. & E., § 274. 
22 A. & E., §§ 775, 776. 
Questioned Documents, Second Edi- 
tion, see index. 


Photographs as Illustrations. 
Wigmore, Ey., §§ 790-797, 2019. 
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Se CL LON “15 


DEMONSTRATIVE EVIDENCE AND REASONING BY EXPERT WITNESS 


SUBDIVISIONS AND SPECIAL TOPICS. 


. Reasons for Opinion of expert witness. 

When possible physical facts should be investigated to test evidence. 
. Evidence as to physical facts not opinion evidence. 

. Identity or Close Similarity as proof of forgery by tracing. 

. Use of Chart or blackboard by witness. 

. Experiments in and out of court as part of testimony. 


OOP oD 


11-1 REASONS FOR OPINION OF EXPERT WITNESS. 


California. 

People yv. Dole, 122 Cal. 486 (1898). ‘‘As to the competency of the witness, 
his testimony showed that he had made use of the fluid in question, and was in fact 
an expert, and the matter to be proved was the subject of expert evidence.’’ 

People v. Bird, 124 Cal. 32, 56 Pac. 639 (1899). ‘*. . . but I think that 
Gibson should have been permitted to state the grounds of an opinion [as to hand- 
writing] to which he had testified, and am unable to appreciate the objection that 
it was argumentative.’’ 

People v. Mooney, 132 Cal. 13, 63 Pac. 1070, 1071 (1901). ‘‘It was also proper 
to allow the expert witness to testify as to the reasons upon which he based his 
opinion given as an expert upon handwriting.’’ 


Colorado. 

Ausmus & Moon vy. People, 47 Colo. 167, 191, 107 Pac. 204, 19 Ann. Cas. 491 
(1910). ‘‘Our own opinion is that . . . [an expert] schooled in sagacious obser- 
vation is better able to speak accurately from the knowledge acquired by an actual 
study and comparison of the authentic and disputed instruments before him, than 
one unskilled speaking from knowledge acquired by means of an uncertain mental 
picture.’’ 

Brindisi v. People, 76 Colo. 244, 230 P. 797 €1924). ‘‘In such a ease to forbid 
the witness to make comparisons and point out therefrom the reasons for his con- 
clusions would greatly weaken the force of his testimony and seriously cripple that 
cross-examination which is its only safe test. To forbid full examination by jurors 
is to withhold from them the only means by which they can judge the credibility 
of the expert and determine the weight of his opinion.’’ 

Gavin v. Kniffen, 261 Pac. 6 (1927). ‘‘With reference to the disallowed 
items Nos. 1, 2, and 4, Mr. King, the expert, gave his opinion that the signatures 
were genuine; he was then asked, ‘Now you have stated that these are his 
signatures; will you please give your reasons why you so state?’ Objected to as 
cross-examination. The objection was sustained, and claimant excepted. This 
was an error.’’ 
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Florida, 


Williams v. State, 34 So. 279 (1903). ‘‘An expert witness, who has given an 
opinion upon a question submitted to him, may be further examined as to the 
reasons for his opinion.’’ 


Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). ‘‘. . . the error in the con- 
clusion arrived at upon the first hearing consisted in treating the testimony of the 
witness . . . the expert on handwriting, as merely opinion evidence. It was 
something more than a mere opinion of the witness . . . Facts which were 
revealed . . . to the degree of demonstration.’’ 

**So we have in this case upon one side the law of mathematical probabilities, 
and upon the other the law of moral probabilities. ‘Preponderance of evidence’ is a 
phrase which in its last analysis means probability of its truth.’’ 


Georgia. 
May v. Dorsett, 30 Ga. 116 (1860). ‘‘The witness not only gave his opinion, 
but the facts upon which the opinion was based.’’ Held competent. 


 Minois, 

Pate v. People, 8 Ill. 644 (1846). ‘‘Phillips was an expert and as_ such, 
was better able from experience, to point out the erasures and alterations to the 
jury.’’ 

C. & N. W. R. RB. Co. v. Cicero, 154 Ill. 656, 661, 39 N. E. 574 (1895). ‘‘ Experts 
may state the reasons for their opinions either on direct or on cross-examination. 
The weight and value of the testimony of expert witnesses largely depend upon 
the foundations of fact and of the reasons upon which their opinion stands.’’ 


O’Neill v. Beland, 133 Ill. App. 594 (1907). ‘‘Appellant had a right to 
have the testimony of this expert go to the jury with all the strength of the 
‘witness’ grounds of knowledge and the reasons upon which his opinion was based 
and to exclude them was to deprive appellant largely of the weight and value 
of witness’ testimony. The ruling was error.’’ 


Kansas. 


A. T. & 8. Fe R. RB. v. Thul, 32 Kan. 255, 4 Pac. 352 (1884). The court 
said, ‘‘We think such testimony should have been given due and proper weight, 
and should not have been ‘received and weighed with caution’,’’ reversing the 
lower court for using the quoted expression. 


State v. Ryno, 68 Kan. 348, 74 Pac. 1114, 64 L. R. A. 303 (1904). An expert 
in handwriting may give the reasons for his opinion on direct examination. ‘‘ His 
opinion, unexplained, might have little value, but when the reasons upon which it 
was based were given, the jury could then determine the soundness of his reasons 
and the correctness of his conclusion.’’ 

Baird v. Shaffer, 101, Kan. 585, 168 Pac. 836 (1917). ‘‘Impeaching witnesses 
may themselves be unworthy of belief, but the array of circumstances marshaled 
in this case to prove that the will was a forgery served quite as well for purposes 
of impeachment. ’’ 


Kentucky. 

Kendall’s Excr. v. Collier, 97 Ky. 446, 453, 30 S. W. 1002 (1895). ‘‘A witness 
who expresses an opinion as to the genuineness of the handwriting of another, 
whether as an expert or from having seen the person write, should be allowed 
to give the reasons for his opinion.’’ 


Louisiana. 

Kentgen & Co. v. Jordon, 15 La. Ann. 219, 220 (1860). ‘‘. . . the witness 
should have given the reasons for his conclusion.’’ See also, Tourne v. Tourne, 
4 La. 281, 282-283 (1835). 
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Louisiana—continued. 


State v. Dunn, 109 So. 56 (1926). ‘‘When the witness reached the point in 
his evidence indicated by the dash, the defendants interposed an objection to 
the effect that the witness was lecturing, and asked that he be required to testify 
without lecturing. . . . The witness was a highly intelligent and thoroughly 
trained expert. He was delivering his testimony in an orderly, clear, and respectful 
manner, with no more ‘lecturing’ than was reasonably necessary. . . . It would 
have been valueless to the nonexpert jurors without such explanation. The 
objections do not go to the substance of the testimony, but only to the manner of 
delivery, which was in every particular correct.’’ 


Maine. 

Woodman y. Dana, 52 Me. 9, 13 (1860). ‘‘The value or weight of his testimony 
may be tested . . . by an examination into the grounds or reasons for any 
opinion which he may express. . . . The practiced eye of the expert will 
enable him to perceive the distinguishing characteristics or features in different 
specimens of handwriting, and at once to indicate the points of similarity or - 
dissimilarity, though entirely unacquainted with the specimens presented. By long 
practice and observation, he may become skilled in such matters.’’ 

Syde’s Case, 142 Atl. 777 (1928). ‘‘The value of an opinion may be much 
increased or diminished by the reasons given for it. Palmer y. Blanchard, 113 Me- 
380, 94 Atl. 220, Ann. Cas. 1917A 809.’’ 

Johnson v. Bangor Rwy. & Electric Co., 125 Me. 88, 131 Atl. 1 (1925). ‘‘In this 
state the reasons for an expert’s opinion may be given upon his examination in 
chief.’’ 

Bennett v. Hathorn, 131 Atl. 860 (1926). ‘*‘. . . the weight to be given to 
evidence presented depends not so much on the number of witnesses as upon the 
quality or power of their testimony to convince of the truth.’’ 


Massachusetts. 

Commonwealth v. Webster, 59 Mass. (5 Cush.) 295, 301 (1850). ‘*‘A witness 
after testifying that he thought the letters were in the defendant’s handwriting, 
was allowed by the court over the objection of the defendant’s counsel, to state 
his reasons for the opinion.’’ Held competent. 

Keith v. Lothrop, 64 Mass. 453 (1852). ‘‘The witness Smith, who was called 
as an expert, was rightly allowed to give the reasons for the opinion that he 
expressed. . . . The value of an opinion may be much increased or diminished, 
in the estimate of the jury, by the reasons given for it.’’ 

Dickenson v. Inhabitants of Fitchburg, 79 Mass. 546, 555 (1859). ‘*. . . the 
witness should be permitted to explain the grounds and reasons of his opinion 
to the court and jury; they may readily perceive the force of his reasoning, the 
soundness or fallacy of his logic, and therefore, judge of his capacity to give an 
opinion on the subject, and the correctness of his conclusions, and consequently 
the weight due to his opinion.’’ Held competent. 


Michigan. 

Vinton v. Peck, 14 Mich. 287, 294 (1866). ‘‘Experts can certainly aid a 
jury very much in these inquiries [comparison] and, if any are admitted, the degree 
of their skill cannot be nicely measured. But as we have already remarked we 
think the presumption cannot be safely raised that all jurors here can be qualified 
to form opinions for themselves upon questions of handwriting; and while, if 
capable, they may properly make comparison, it is safer and better, we think, 
to make sure that they receive such light as is accessible.’’ 

Potvin v. West Bay City Shipbuiiding Co., 156 Mich. 201, 120 N. W. 613 
(1909). ‘‘We think the exhibits [photographs and others] were properly admitted 
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_ Michigan—continued. 
in evidence for the purpose of explaining and illustrating the witness’ testimony 
and enabling the jury to understand . . . the basis of his opinion.’’ 
In re McCarbery (Smith v. McCarbery), 219 N. W. 707 (1928). ‘‘The 
opinions of witnesses are no stronger than the facts upon which they are based.’’ 


Minnesota. 

Stewart v. Railway Co., 78 Minn. 110 (1899). ‘‘Photographs are frequently 
admitted in evidence either as secondary or demonstrative evidence. In such cases 
they serve to explain or illustrate or apply the testimony and are aids to the court 
and jury in comprehending the questions in dispute. . . . But their value 
depends upon their accuracy.’’ Not admitted because of inaccuracy. 


Mississippi. 

Moye y. Herndon, 30 Miss. 110 (1855). ‘‘. . . that the letters constituting 
part of the endorsement had been retraced with a pen and the words, ‘and guarantee 
its payment’ were written in ink of the same color used in retracing the letters.’’ 
Expert evidence on the above held competent. ‘‘An eye practiced in judging 
writings, may at a glance detect irregularities or counterfeits about it, which 
would entirely escape notice or detection from an unpracticed eye. To shut out 
the evidence which might be afforded by skilful persons in the art of writing, 
would be almost equivalent to saying that the law had provided no means by 
which well-executed forgeries could be detected.’’ 


Nebraska. 

In re O’Connor’s Estate, 105 Neb. 88, 179 N. W. 401 (1920). ‘‘Silent 
circumstances, without power to change their attitude, or to make explanations, or 
to commit perjury, may speak as truthfully in court as animated witnesses.’’ 


- 


New Jersey. : 

Sloan v. Maxwell, 3 N. J. Eq. (2 Green) 563° (1831). ‘‘The weight of an 
opinion, without reasons to support it, was laid down by Judge Washington Bair 
in the following words: ‘The mere opinions of witnesses are entitled to little 
or no regard unless they are supported by good reasons.’ ’’ 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘*. . . the absence 
of demonstration must be attributed either to deficiency in the expert or lack of 
merit in his conclusion. It follows that the expert who can most clearly point out 
will be most highly regarded and successful.’’ 

Wright v. Flynn, 69 N. J. Eq. 753, 61 Atl. 973 (1905). ‘*. . . such evidence 
opens to our observation what would not have been observed without the aid of 
examinations made by those who by practice and experience have acquired facility 
in such observations. I apprehend that this is the most important function of expert 
testimony and the weight and force of such evidence is dependable upon its 
exhibiting to our senses that which our unaided observation would not discover.’’ 


New York. 

McKay v. Lasher, 121 N. Y. 477, 483, 24 N. E. 711 (1890). ‘‘The reasons 
for the expert’s opinion, if he had been permitted to give them, might, and probably 
would, have added great force to his testimony, for the mere expression of opinion, 
standing alone, has little probative force.’’ 

People v. Faber, 199 N. Y. 256, 92 N. E, 674 (1910). ‘‘Of course, all the 
facts . . . upon which the opinion is based may be drawn out . . . either 
upon the direct or cross examination.’’ 

[ 863 ] 


§ 11-1 QUESTIONED DOCUMENTS. 


New York—continued. 

Johnson.Service Co. v. MacLernon, 127 N. Y. Supp. 432, 142 App. Div. 677 
(1911). ‘‘In this state the practice of permitting handwriting experts to give 
the reasons for their opinion . . . has been distinctly approved. The reasons 
for the expert’s opinion, if he had been permitted to give them, might, and probably 
would, have added great force to his testimony.’’ 

Venuto v. Lizzo, 148 App. Div. 164, 132 N. Y. Supp. 1066 (1912). ‘*. 7 
it is sufficient to say that many of the objections were trivial and pointless, except 
as they served to break up the witness and prevent a connected statement of his 
reasons . . . while the testimony of expert witnesses is carfully weighed and 
accepted with caution, the law allows such evidence. The conclusion of a hand- 
writing expert as to the genuineness of a signature, standing alone, would be of 
little or no value; but, supported by sufficiently cogent reasons, his testimony 
might amount almost to a demonstration. While the court in this case did not 
directly refuse to allow the experts to state their reasons, as was done in the case 
of Johnson Service Co. v. MacLernon, 142 App. Div. 677, 127 N. Y. Supp. 431, 
the effect of allowing constant trivial objections and of the erroneous rulings was 
virtually equivalent to such denial.’’ 


North Carolina. 

Wood v. Sawyer, 61 N. C. 251, 276 (1867). ‘‘It is well settled that the opinion 
of an expert is competent evidence in questions touching the science or art which 
he professes. And when an expert has given his opinion, it is also competent for 
him to give the reasons upon which his opinion is founded in order that it may be 
seen whether his opinion is entitled to more or less weight, and, in this way, and 
this way only, can it be determined whose opinion is entitled to most consideration 
where experts differ.’’ [Italics not in printed opinion] 


North Dakota. 

Stockwell v. Brinton, 26 N. D. I, 142 N. W. 242 (1913). ‘‘... . and no 
good reason exists why the expert should not be allowed on cross-examination to 
pronounce his opinion . . . concerning which he has testified in detail.’’ 


Oklahoma. 

Richards v. Huff, 104 Okla. 221, 231 Pac. 76 (1924). ‘‘Each of these witnesses 
pointed out in detail the distinctive features of the genuine signature upon which 
they reached the conclusion that the questioned signature was a forgery. Their 
conclusion was not arrived at because of any one of the differences pointed out but 
upon all of them. . . . The genuine signatures were written rapidly and with 
decision, while the questioned signature appeared to have been written with close 
attention to detail, with a similarity in the pressure all the way through, not written 
with speed and freedom, but with short disconnected movements characterized by 
one of the witnesses as being in the nature of drawing, and without freedom in 
the making. . . . After considering all of the expert testimony, and examining 
the photographic copies of the questioned signature, and the genuine signatures 
incorporated in the record, we think the testimony of the experts who thought 
the signature a forgery the more convincing.’”’ 


Oregon. 

State v. Swank, 99 Ore. 571, 195 Pac. 168 (1921). ‘‘Wood’s testimony was 
clear, analytical and convincing and the reasons for his belief were stated in 
concise language from which the jury could and did find that the two notes were 
prepared by the same person on the same typewriter.’’ 

[864] 


QUESTIONED DOCUMENTS: CITATIONS. § 11-1 


Pennsylvania. 

Section 3, Penn. Code. ‘‘. . . and it shall, furthermore, be competent for 
counsel to require of an expert a statement of the principles on which he has based 
his work, the details of his work, and his opinion that the results are important 
to the point at issue, or the reasoning, analysis and investigation by which he has 
arrived at his opinion.’’ 

Brown v. Corey and Peterson, 43 Pa. St. 495, 506 (1862). ‘‘Now when 
witnesses lay before a jury their opinions . . . it is usual and proper to bring 
out the grounds of their opinions that a jury may see how far they are sound 
and trustworthy. The grounds of the opinion, like the opinion itself, should 
generally be referred to the jury to judge of . . . the jury’s estimate of the 
opinions of witnesses would necessarily be much affected by the grounds they 
rested on.’’ 

Foster vy. Collner, 107 Pa. 313 (1884). ‘‘But a mere opinion, not based upon 
particular facts pointed out to the jury, was of no value and might have misled 
them,’’ ; 

Wenchell v. Stevens, 30 Pa. Superior Ct. 527 (1906). ‘*. . . if he gave 
intelligent reasons for his conclusions he would be entitled to credit with the jury. 
. . . Simply to exhibit the result of the work and withhold an examination of 
the various steps necessary to produce it, together with an analysis of the methods 
employed in the progression, and an intelligent account of each incident which is 
necessary to explain it, would be but part only of the exact truth of the test for 
which the expert’s services are required.’’ 

In re Henry’s Estate, 276 Pa. 511, 120 Atl. 454 (1923). ‘*Were the direct 
evidence discredited, or the opinion evidence strengthened by facts and circumstances, 
the case might be different. . . . It may not be amiss to add that the weight 
of opinion evidence on a question of handwriting depends upon the cogency of the 
reasons given; here they do not appeal to us as convincing.’’ 


Rhode Island. 

Proviaence Municipal Court v. Kirby, 28 R. I. 287, 67 Atl. 8 (1907). ‘‘His 
[expert] opinion with reasons for it was clearly presented to the jury.’’ Held 
competent. > 


South Carolina, 

Price v. Railroad, 38 S. C. 199, 213, 17 S. E. 732 (1892). ‘‘If the witness 
testifies as an expert, the sense of the rule would seem to indicate that the jury 
ought to know upon what he gives his opinion as an expert. After all, they are the 
judges of the facts.’’ 


Wisconsin. 

Colbert v. State, 125 Wis. 423, 435 (1905). ‘‘Expert testimony was being 
given that a letter was evidently the work of an illiterate person. While the expert 
was giving reasons for opinion and was being interrogated as to the distinguishing 
features of the letter, the trial court stopped the examination on the ground 
that too much time was being taken.’’ This ruling was error. 

Magnuson vy. State, 187 Wis. 122; 203 N. W. 749 (1925). ‘‘A rule of law 
that would permit an expert to take the stand and state his conclusion without 
doing any more would place the least qualified, most prejudiced expert on the 
same level as the best qualified and most conscientious expert. Particularly is this 
true in regard to the testimony of a handwriting expert, which rests very largely 
for its convincing power upon the similarities and peculiarities which enable the 
expert to arrive at his conclusion.’’ 


50 
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Wisconsin—continued. 


Dietrich v. State, 203 N. W. 755 (1925). ‘*We have expressed our approval 
in the case of Magnuson v. State, 203 N. W. 749 (1925), reported herewith, of the 
highly scientific and enlightening experiments resorted to in order to prove the 
defendant’s guilt in that case. The case last referred to sets a standard which 
it would be well for all prosecuting attorneys in important criminal cases to 
emulate. ’’ 


United States. 


Harrison v. Rowan, 3 Wash, C. C. R. 580, 587, U. S. Cir. Ct. (N. J.) (1820). 
‘¢, , . the mere opinions of witnesses are entitled to little or no regard unless 
they are supported by good reasons.’’ 


Withaup v. U. S., 127 Fed. 530 (1903). ‘‘Where an expert witness for the 
prosecution in a forgery case was prevented from giving his reasons for his opinion 
when asked by the prosecution, by an objection from the defendant’s attorney, 
who did not call for such reasons in his cross-examination, the court properly 
instructed the jury that if permitted the witness presumably would have been 
able to declare the reasons upon which he proceeded in pronouncing his opinion.’” 


Clark v. United States, 293 Fed. 301 (1923). ‘‘Nor is it error to permit 
the expert to state the grounds upon which he based his opinion that the hand- . 
writing is the same.’’ 


Canada. 

Re Estate Gammell, 19 Nova Scotia 279 (1886). ‘*I think in all the cases 
where little weight is recommended to be given to the opinion of experts of hand- 
writing, a clear distinction is to be drawn between the mere opinion of the witness 
and the assistance he may afford by pointing to the marks, indications, and 
characters in the writing themselves, upon which the opinion is based, and that 
the caution applies to cases where opinions conflict and the alleged forgery is 
admittedly executed with great skill and the detection is unquestionably difficult.’” 


Pratte v. Voisard, 44 D. L. R. 157 (1918). ‘It must, indeed, be admitted 
that proof by comparison of handwriting is not infallible. But, where it is so 
certain, as the trial judge has found, it must have great weight. For, in many 
a case of this sort, it is difficult to see how the alleged forgery could be exposed 
except by experts and competent opinion evidence. The rule contended for by the 
respondent would, I repeat, frequently be a serious obstacle in the administration 
of justice . . . and if adopted would create unlimited opportunities for designing 
persons to forge the name of deceased persons to important documents and then 
swear it through.’’ 


Lawyers Reports Annotated, 1918D, p. 659 (Baird v. Shaffer Annotation), 
L. R. A. 1918D, Annotation. ‘‘But the mere opinion of an expert witness may 
become relatively unimportant if, in the language of Osborn on ‘Questioned Doeu- 
ments’, he succeeds in making ‘the facts themselves testify and stand out, silent 
but convincing witnesses’.’’ 


(From Baird vy. Shaffer opinion, 168 Pac. 836, Kansas Supreme Court. ‘‘ There 
were three witnesses to the will and they all testified positively that Mary A. Baird 
had signed the will in their presence . . . The testimony of attesting witnesses to 
a will may be overcome by any competent evidence . . . and expert and opinion 
evidence is just as competent as any other evidence. Indeed, where the signature 
to a will is a forgery, and where the attesting witnesses have the hardihood to com- 
mit perjury, it is difficult to see how the bogus will can be overthrown except by 
expert and competent opinion evidence . . . The rule contended for would fre- 
quently baffle justice and give judicial countenance to many a high handed fraud.’’) 
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11-2 WHEN POSSIBLE, PHYSICAL FACTS SHOULD BE 
INVESTIGATED TO TEST EVIDENCE. 
Iinois. 

People v. Levato, 330 Ill. 498, 161 N. E. 731 (1928). ‘Physical objects which 
form a part of, or serve to illustrate, the transaction or occurrence which is the 
subject of investigation may be formally introduced in evidence, and it rests in 
the discretion of the trial judge whether they may be carried from the bar by 
the jury on its retirement.’ 


Missouri. 

Smallwood vy. St. Louis-San Francisco Ry. Co., 263 S. W. 550 (1924). ‘But 
defendant claims that the fact that plaintiff was right-handed and signed the release 
with her left hand brings into play the ‘physical fact’ rule (such physical facts 
as the courts will take judicial notice of, although the jury may have found contrary 
thereto). That the court will judicially know that her signing with her left hand 
not only required a merely manual effort but an act requiring the exercise of intelli- 
gence and the use of the mind . . . However, we cannot say as a matter of 
law that this signature was made by a person in a condition of mind sufficient to 
make a valid release.’’ 


Porto Rico. 

People v. Ramirez de Arellano, 25 P. R. 254. ‘‘There was ample opportunity 
for the government to have investigated the truth or falsity of Dr. dil Valle’s 
statements, being physical facts in nature and depending very little on the con- 
science of a particular witness.’’ 


11-3 EVIDENCE AS TO PHYSICAL FACTS NOT OPINION 
EVIDENCE. 

Georgia. 

Thompson v. State, 143 S. E. 896 (1928). ‘Testimony that a person’s foot 
‘fit it [a track] like he might have been the one that made it’, considered in con- 
nection with other testimony of the witness that he saw the person ‘place his foot 
in the track’, that ‘the shoe filled the track’, was not objectionable on the ground 
that it was a mere conclusion of the witness.’’ 


New York. 

Dubois v. Baker, 40 Barb. 556, 30 N. Y. 335 (1864). ‘‘Does there appear to 
have been an erasure in the note? Was the erasure made before or after the body 
of the note was written? Are either of the edges of the note in question cut edges, 
or the ordinary foolscap edge? It is a mistake to assume that these questions called 
for an opinion. The answers to them elicited facts. He [the expert] was compe- 
tent to say by comparison of this with other writings of Baker whether it was more 
crowded and the words more cramped and confined than his usual writing.’’ 


Oregon. 

Lauderback v. Multnomah County, 111 Ore. 681, 226 Pac. 697 (1924). ‘‘The 
notice introduced in the record is demonstrative evidence. Referring to the weight 
of evidence: ‘The highest proof of which any fact is susceptible is that which 
presents itself to the senses of a court or jury.’ 2 Moore on Facts, Weight of 
Evidence, Sec. 1206 . . . The exhibit is dumb, but as evidence it is most 


effectual.’’ 


‘*CONSTANT AND TRIVIAL OBJECTIONS’? TO REASON GIVEN 
TESTIMONY ARE GROUNDS FOR REVERSIBLE ERROR, 9-3. 
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11-4 IDENTITY OR CLOSE SIMILARITY AS PROOF OF FORGERY 
BY TRACING. 
Georgia. 
Martin v. Bank of Leesburg, 137 Ga. 285, 73 8. E. 387 (1911). .‘‘It was not 
error for the court to allow a witness testifying as an expert . . . to testify, 
‘This $900 ticket . . . was evidently traced from a paper already written.’ ’’ 


Illinois. 


Stitzel v. Miller, 250 Ill. 72, 81, 95 N. E. 53 (1911). ‘*. . . that two signa- 
tures are exactly alike is . . . evidence that one was traced from the other or that 
both were made from still another signature.’’ Expert testimony is permissible to 
prove the fact. 


Massachusetts. 

Commonwealth v. Miller, 3 Cush. (Mass.) 243 (1849). ‘‘. . . and because 
they had some tendency to show that the mechanical formation and structure of the 
[signatures to the] notes indicated that they were not separately written, as a 
mian giving his genuine signature to independent notes would be likely to write; 
but that from the exact similitude of the formation of the several notes, some 
inference might be drawn, that they were formed from one prototype.’’ 


New Jersey. 

Wright v. Flynn, 69 N. J. Eq. 753, 61 Atl. 973 (1905). ‘‘The further claim 
is made upon the evidence of the experts, that the ‘Catharne Wright’ at the top, 
and the ‘Catharine Wright’ at the bottom, of the paper, are identical in form, 
spacing, and length, and that the ‘Paterson N. Jersey’ at the top and the same 
words at the bottom, are not only identical in form, spacing, and length, but are 
also in exactly the same distance from the right-hand edge of the sheet, . . . and 
it is argued that this identity leads of the necessary inference they were not written 
by Catharine Wright as claimed, but have been traced from some other single paper 
on which those words appeared . . . They present close resemblances . . . but 
the agreement is not so perfect as to convince my judgment that they have been 
traced . . . where the claim is in, opposition to the testimony of both the 
attesting witnesses ee 


New York. 

In re Koch, 33 Misc. (N. Y.) 153, 68 N. Y. S. 375 (1900). “‘If the two notes 
are placed one over the other, the sides and ends coinciding, and then the two are 
held to the light it will be discovered that the two signatures ‘Christian Cook’ on 
each are entirely and exactly alike. Each line of each of the thirteen letters is 
precisely similar in size, shape and position on the paper with the corresponding 
line in the other note . . . I am not satisfied that the claim is an honest claim.’’ — 

Hunt v. Lawless, 1 Abb. N. Cas. (N. Y.) 113. ‘*. . . The signatures made in 
ordinary transactions, written without such studied and careful intention, are never 
counterparts one of another . . . But where two or more supposed signatures are 
found to be counterparts I think the simulation is detected by that cireumstance.’’ 

‘*Such comparison shows, plainly, that the signatures to A and B have both 
been traced over another and the same signature . . . Held up to the light the 
signatures perfectly lap one another . . . But a close examination shows that 
the signature to Exhibit 9 is identical with that to the above named receipt and with 
those of Schedules A and B . . . Did ever any man sign his name four times 
with such invariable uniformity in the ordinary course of writing his name? All 
experience testifies to the absurdity of the supposition that he did.’’ 

Matter of Rice, 81 App. Div. 223 (1903). ‘‘It clearly and conclusively appears, 
as it seems to us, that the alleged will of 1900 was not the will of William M. Rice, 
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New York—continued. 

deceased; that the signatures on that will are not his genuine signatures; that the 
same are simply tracings made from a genuine signature . . . The name of 
William M. Rice (W. M. Rice) appears four times upon the alleged will of 1900, 
and upon a critical examination of these four signatures it will be found that they 
correspond almost exactly—a coincidence which could not possibly happen in the 
case of four genuine signatures of a person upwards of eighty years of age . . 
In other words each signature will superimpose the other, a similarity which does 
not appear in the concededly genuine signatures introduced in evidence, and which 
from the very nature of things could not oceur.’? 

Matter of Burtis, 43 Misc. Rep. 437, 89 N. Y. S. 441 (1904). ‘‘Upon a 
careful inspection of these two signatures [one at the top of the will, the other 
at the end] it will be found that they coincide almost exactly . . . True, there 
are slight departures occasionally from the model, but these variations are only in 
the deteils of certain lines—the whole of the disputed signature being structurally 
the same as the other and occupying the same physical field. Indeed, it may fairly 
be said that these very departures tend to indicate the process which has produced 
the signature, for it will be noticed that after each departure, the line of the dis- 
puted signature immediately returns to the line of the model—showing conclusively, 
as I think, that there was a model which was steadily operating as a guide to the 
writer’s hand. This coincidence of a disputed signature with a genuine one when 
superimposed against the light has long been held by the courts to be proof of 
simulation. ’’ 


Texas. 

Dolan v. Meehan (Tex. Civ. App.), 80 S. W. 99 (1904). ‘‘1t was proper for 
him fan expert] to express his opinion that the signature . . . was a traced 
signature. It was the subject of expert testimony.’’ 


Washington. 

In re Connolly’s Estate, 154 Pac. 155 (1916). ‘*That if an alleged forged 
signature is a fac-simile of an admittedly genuine signature, is strong and well 
nigh conclusive evidence of forgery.’’ 


England. 
See old English case quoted on page 341. 


Traced Forgery Cases. 
MeDonough’s Succession, 18 La. Ann. 419, 448 (1866); 1 Moore on Facts, 
Sec. 607. 
In re Rice, 81 N. Y. App. Div. 223, 81 N. Y. S. 68 (1903). 
Day v. Cole, 65 Mich. 129, 144, 31 N. W. 823 (1887). 
Hanriot v. Sherwood, 82 Va. 1 (1884). 
Taylor Will Case (N. Y.), 10 Abb. Pr. (N. S.) 300 (1871). 
Kemp vy. Mackrill, Sayer (England) (K. B.) 130, 132 (1754). 
Matter of Burtis, 43 Misc. (N. Y.) 484 (1904). 
Hunt v. Lawless (N. Y.), 7 Abbott’s Cases (1879). 
Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). 
See pp. 328, 336, 338 to 341, 346, 347, 348, 350, 356, 
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11-5 USE OF CHART OR BLACKBOARD BY WITNESS. 
Alabama. 


Shook v. Pate, 91 Ala. 92 (1873). Diagram of land. ‘‘A witness may as well 
speak by a diagram or linear description, when the thing may be so described, 
as by words. It is common and usual method of pointing out localities and lines. 
Even savages resort to it, in lieu of words, in describing the course of rivers, and 
the lines of the sea-shores. It is enough if it serves the purpose of the witness in 
the explanation of the lines and localities he is seeking to exhibit.’’ 


Florida. 

Young v. State, 85 Fla. 348, 96 So. 381 (1923). ‘‘A map, plan or picture, 
whether made by the hand of man or photography, if verified as a true representa- 
tion of the subject about which testimony is offered, is admissible in evidence to 
assist the jury in understanding the case. See Adams v. State, 28 Fla. 511, 10 
So. 106.’ 


Kansas. 

State v. Ryno, 68 Kan. 348, 74 Pac. 114 (1904). ‘‘For the purpose of illus- 
trating and explaining his testimony an expert as to handwriting may make use of 
a blackboard. In this way he can convey to the jury reasons for his opinion and 
make the points of an a or difference upon which his opinion rests more intel- 
ligible to the jury. 

““It was competent ‘to “inquire on direct examination the reasons for his opinion 
and the blackboard illustrations served this purpose sufficiently. His opinion, unex- 
plained, might have had little value, but when the reasons upon which it was based 
were given the jury could then determine the soundness of his reasons and the 
correctness of his conclusions. In Steam Mill Co. v. Water Power Co., 78 Me. 274, 
4 Atl. 555, it was expressly decided that the expert may give not only his opinion 
but the reasons for his opinion in his examination in chief and, of course, the 
defendant is always at liberty to make a more detailed examination.’’ 


Kentucky. 

Commonwealth v. Hourigan, 89 Ky. 305, 12 8S. W. 550, 552 (1889). The court 
says that ‘‘the use of a diagram by a witness is often necessary to a correct under- 
standing of the case by the jury.’’ 


Storey v. First Natl. Bank, 24 Ky. L. R. 1799, 72 8S. W. 318 (1903). ‘*‘Rombach 
testified that he was a photographer and had made photographs of and enlarged 
several signatures-of Meshack Storey—agreed . . . to be genuine, and also photo- 
graphed and enlarged the signatures in dispute . . . and placed them on the 
charts . . . We are of the opinion that Burnett showed himself qualified to 
testify as an expert and the court should have permitted his deposition to be read 
to the jury and the charts should have been permitted to be used to elucidate his 
answers to questions. ’’ 


Maine. 


State v. Knight, 43 Me. 11, 182 (1857). Diagram of blood in murder ease. ‘‘ It 
would be very difficult for an expert of the most accurate and extensive observation, 
to exhibit in language with precision, so as to be understood, those delicate appear- 
ances which are appreciable only by the sense of vision. Nothing short of an exact 
representation to the sight can give with certainty a perfectly correct idea to the - 
mind . . . A diagram approximating in any degree to perfect representation, 
when exhibited by one qualified from knowledge and experience to give explanations, 
may do much to clear his testimony without danger of misleading.’’ 
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Minnesota. 

State vy. Mohrbacher, 218 N. W. 113 (1928). ‘‘The particular objection to the 
reception of this chart Exhibit E, is that the expert had written thereon in connec- 
tion with the letters traced from the sample writings ‘Admitted’. But it so 
clearly appeared that this designation was merely for use in the chart, and not 
intended as evidence in the case, that it should not be held of any significance F 
Irrespective of the value of the chart to the jury, it was permissible for the witness 
to use it in explaining how, from the comparison of the writings and the letters 
thereof, he arrived at the conclusion that defendant wrote the words ‘George 
O’Brien’ on the check.’’ 


New Jersey. 

In re Gordon’s Will, 50 N. J. Eq. (5-Dick. Ch.) 397, 418, 26 Atl. 268, 275 
(1892). ‘*. . . as the correctness of his opinion [regarding disputed handwriting } 
is susceptible of ocular demonstration, . . . the absence of demonstration must 
be attributed either to deficiency in the expert or lack of merit in his conclusion.’’ 


New York. 

Dryer v. Brown, 52 Hun (N. Y.) 321,5 N. Y. S. 486 (1888). ‘‘ ‘I will ask you 
to illustrate upon the blackboard the differences vou have specified,—the chief ones?’ 
This was objected to, and the objection was sustained, and the defendant took an 
exception. We think the referee did not allow the latitude usually indulged in the 
examination of an expert witness . . . as experts are to give opinions, it is 
right that they should explain the reasons for them.’’ 


McKay v. Lasher, 121 N. Y. 477, 483, 24 N. E. 711, 31 N. Y. St. 690 (1890). 
**Tt is . . . claimed that the court erred in permitting an expert witness as 
to handwriting called by the plaintiffs, to make an illustration on the blackboard 
before the jury for the purpose of explaining his testimony and rendering it more 
intelligible to them. In this [permission] we see no error.’’ 


Johnson Service Co. v. MacLernon, 142 N. Y. App. Div. 677, 127 N. Y. Supp. 
431 (1911). ‘‘In this state the practice permitting handwriting experts . . . 
even to illustrate upon a blackboard has been distinctly approved.’’ 


North Carolina. 

State v. Harrison, 59 §. E. 867, 868 (1907). ‘‘Diagrams, plates, and the like 
are of frequent use [for the purpose of explaining testimony] . . . in the trial 
of cases and for such purpose the use of the map was admissible.’’ 


Martin v. Knight, 61 8. E. 447, 452 (1908). ‘‘For the purpose of explain- 
ing . . testimony . . . it is well settled that maps, diagrams, drawings, 
or photographs may be used.’’ ‘‘To restrict the witness to an explanation and 
description of loops, curves, lines, shades, ete., found in two letters which he is 
comparing, seems to us both unreasonable and unsafe as a means of enlightening 
them. The purpose of the evidence is to aid the jury. Why convey information 
through the sense of hearing and exclude the sense of seeing? Can it be doubted 
for a moment, that they would receive a clearer, more intelligent view of the matter 
in controversy if permitted to have explanation made with the aid of their sight?’’ 


Pennsylvania. 

Hagan vy. Carr, 198 Pa. 606, 48 Atl. 688 (1901). ‘‘It seems, from an examina- 
tion of his testimony, that without its use, he could hardly have hoped to make 
clear to the jury his reasons for his conclusion, arrived at under his theory. He 
clearly had a right to use the diagram as a part of the ‘reasoning, analysis, and 
investigation by which he had arriv ed at his OVUM Zee cs ¢ teu.) AtSadswas 
needed and used by the witness without objection which could not have been fairly 
made, for the purpose of making clear what he intended to say.’’ 
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Pennsylvania—continued, 


Groff v. Groff, 209 Pa. 603, 59 Atl. 605 (1904). ‘‘She might illustrate her 
thought or meaning by any kind of a diagram or writing on the blackboard.’’ 


Vermont. 
State v. Wetherell, 70 Vt. 274, 40 Atl. 728 (1898). ‘‘The court permitted 
an omieh POXDCLULeeseeea ELD pick out, arrange, and construct into sentences the 


marked and dotted words and letters and to testify what they meant.’’ 
“*It was competent to call anyone .to make the decipherment . . . as much 
as it would be to read a letter so illegibly written as to be difficult to make out.’’ 
State v. Lapan, 141 Atl. 686 (1928). ‘‘It was not necessary for the state to 
show how the enlargements were made. It was enough for the state to do to give 
evidence, as it did, tending to show that the photographs and enlargements were 
correct representations of the prints.’’ 


Washington. 

State v. Cottrell, 56 Wash. 543, 106 Pac. 179 (1910). ‘‘A witness for the state 
was permitted to use a blackboard and chalk to illustrate his testimony in compar- 
ing the writing on the forged check with the admitted handwriting of the appellant. 
This is assigned as error. The course pursued is one that cannot be commended. 
The illustrations were not, and from their nature could not, be preserved in the 
record.’’ (See comment Jones on Evidence, 1913 edition, p. 36.) 


West Virginia. 

State v. Henderson, 29 W. Va. 14., 1 S. E. 225 (1886). ‘‘There can then be 
no valid objection to the permitting of the witnesses in their attempt to describe 
how Ebenezer Leonard wrote the letter ‘L’ to illustrate their meaning by writing 
the letter themselves. ’’ 


Wyoming. 
Morrison yv. Cottonwood Development Co., 266 Pac. 117. ‘‘It was objected that 
these sketches were not drawn to scale, . . . they were merely illustrative of, 


and to be considered only in connection with the witness’s testimony . . . A map 
or diagram not mathematically accurate may be admitted to be used in the course 
of the testimony of a witness to enable him to explain matters to which he testifies, 
although it would not be admissible as independent evidence.’’ 


United States. 


Coast S. S. Co. v. Brady, 8 F. (2d) 16 (1925). ‘‘It was Bae proper for 
the second assistant engineer to illustrate his testimony 


11-6 EXPERIMENTS IN AND OUT OF COURT AS PART OF 
TESTIMONY. 
Alabama. 


Spelce v. State, 103 So. 694 (1925). ‘‘The burden is upon the party offering 
the evidence [of experiments] to show similarly in essential conditions.’’ 


Arizona. 


Moon v. State, 198 Pac. 288 (1921). Finger print evidence, experiment. 
Experts’s experience in other cases allowed. 
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California. 

_People v. Ely, 265 Pac. 818 (1928). ‘‘We find no error in the ruling. The 
testimony comes within the class of testimony designated as experiments, which, when 
shown to have been made under the same conditions as those existing in the case 
itself, are admitted.’’ 


Georgia. 

Bell v. State, 138 8. E. 238 (1927). ‘‘Evidence of experiments made under 
similar conditions and directly illustrating a material issue in the case may be given; 
Hicks v. State, 146 Ga. 221, 918. E.57. ‘‘. . . The weight to be attached to such 
testimony is for the jury, and varies according to the circumstances of similarity 
that the jury may find to exist between the experiments made and the actual occur- 
rence whose facts are under investigation.’’ 


Iowa. 

Farmers ete. Bank v. Young, 36 Iowa 44 (1872). ‘‘An expert . . . was 
introduced by defendant who testified that in his opinion the signatures were not 
made with the same ink. He was afterward recalled by plaintiff and testified that 
after his examination by defendant he had examined writing upon the record of the 
court made with the same ink which differed as to the apparent color. He accounted 
for this difference by the fact that a blotting pad had been used. He was asked 
to produce the record referred to by him and point out the difference and illustrate 
the effect of the blotting pad. This was not permitted . . . the experi- 
ments . . . were calculated to throw light on the subject and he should have 
been permitted to explain and illustrate them fully.’’ 


Lowisiana. 

State v. Seruggs, 116 So. 206 (1928). ‘‘In all cases of exhibiting physical 
evidence to the jury the sole question is whether it will assist, and not mislead, the 
jury in understanding the matter before them. If it answers that purpose, it is 
admissible; and it is not necessary that the illustration be given under exactly the 
same circumstances—it suffices that the circumstances be substantially the same.’’ 


Maryland. 
Gambrill v. Schooley, 95 Md. 260 (1902). Standards rejected on account of 
contents. Experiment made out of court on hearing voice at stipulated distance. 


Massachusetts. 
Raymond Syndicate v. American Radio & Research Corp., 160 N. E. 821 (1928). 
‘<The exclusion of evidence of experiments is largely in the discretion of the court.’’ 


Michigan. 

People v. Chimovitz, 237 Mich. 247, 211 N. W. 650 (1927). ‘‘The expert was 
permitted in court to pair finger prints of the jurors properly taken and developed, 
for the purpose of illustrating and demonstrating the methods of the system of finger 
print identification . . . It is not made to appear that the court abused its 
judicial discretion in permitting the experiment; hence error is not found.’’ 

Siegel v. Detroit Cab Co., — Mich. —, 225 N. W. 601 (1929). ‘¢The plaintiff 
produced two witnesses, one the owner and driver of a taxicab, and the other a 
driver who, from tests made by them with a similar car, testified that, if the brakes 
were in good condition when being driven 12 miles an hour, the car could be stopped 
within two feet when on a dry pavement. This testimony was admissible.’’ 
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New Jersey. 


State v. Harris, 124 Atl. 602 (1924). 
excluded in absence of proof of similar conditions.’’ 
Testimony of experiments out of presence of 


experiments before jury’’ 
court discretionary.’’ 


West Virginia. 


State v. Brown, 138 8. E. 664 (1927). 


QUESTIONED DOCUMENTS. 


‘‘Result of experiments held properly 
‘*Discretionary to permit 


‘“An experiment may be conducted by 


an expert in the presence of the jury when it is apparent to the court that it will 


enlighten the jury 
this matter.’’ 


Ink Tests as Demonstrative Evidence. 


We cannot say that the court abused its discretion in 


4—3, 


Typewriting Tests as Demonstrative Evidence. 3. 
Enlarged and Grouped Photographs as Demonstrative Evidence. 10. 


ANNOTATIONS ON SUBJECTS DISCUSSED IN SECTION 11. 


Experiments in the Court Room, 
15 L. R. A. 222. 
42 L. R. A. 384. 
34 L.R. A. (N. S.) 720. 


Necessity That Expert State Facts upon 
Which Opinion is Based. 
20 A. & EB. Ann. 883. 


Experiments to Show Erasure of Writ- 
ing by Chemicals. 
8 A. L. R. 40. 


Proof of Tracing. 
6 A. L. R. 500. 
62 L. R. A. 870. 
34 L. R. A. (N. S.) 1004. 
A. & E. Ann. 1912 B-417. 


‘Experiment to 


Diagrams and Blackboards. 
L. R. A. 1918 D-645. 
10 R. C. L. 910-992, 1152. 


Reasons for Expert’s Opinion. 
63 L. R. A. 166. 
L. R. A. 1918 D-647. 


Experiments. 
7 A. & HE. Ann. 216. 
A. & E. Ann. 1912 B—296. 
A. & BE, Ann, 1912 D-1264. 
10 R. C. L. 1000-1003. 


Show Adhesiveness of 
Seal. 
SeAs olin eg be 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS 
IN SECTION 11. 


Scientific Proof and Legal Proof. 


8 Maine Law Review 67, Jan., 1915. 


Demonstrative Evidence.—Photographs. 


42 Washington Law Reporter 497, Aug. 7, 1914. 
47 Chicago Legal News 56, Sept. 19, 1914. 
59 Ohio Law Bulletin 408, Noy. 2, 1914. 


Handwriting Testimony. 


Virginia Law Register (n. s.) 175, July, 1920. 


The Relation of Light to the Proof of Documents (Osborn). 
47 Chicago Legal News 119, Nov. 7, 1914. 


Law Notes, November, 1914. 


Scientific American Supplement, Oct., 1914. 
Problem of Proof, Second Edition, see index. 
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Similarity of Handwriting as Proof of Identity. 
83 Justice of the Peace 210, May 10, 1919. 


Ocular Demonstration. 
47 Canada Law Journal 164, Mar. 15, 1911. 


GENERAL REFERENCES TO DISCUSSIONS IN SECTION 11. 


Reasons for Opinion of Expert Witness. 
Wigmore, § 2014. 
Chamberlayne, §§ 2377, 2510, 2525, 2527. 
McKelvey on Evidence, 1st and 4th Editions. 
Abbott, §§ 489, 490. 
15 A. & E., § 280. 
Questioned Documents, Second Edition, see index. 
Problem of Proof, Second Edition, pp. 50-54, 173, 292, 488. 
Forgery, Ames, pp. 88-92. 
Handwriting of Junius, p. 92. 


Experiments in and out of Court. 
Wigmore Ev., §§ 1154, 1160. 
Chamberlayne, §§ 2232, 3170-3173. 
Jones, §§ 197, 407, 410, 403. 
Forensic Oratory, Robinson, p. 130. 
12 A. & E., §$§ 411, 413. 

17 Cye., § 294. 
38 Cye., § 1311. 
22 C. J., §§ 755-759. 


Traced Signatures. 
Jones, § 553. 
Questioned Documents, Second Edition, see index. 
Ames on Forgery, pp. 57-58, 68-72. 
Hagan’s Disputed Handwriting, pp. 89-92. 
Documents and Scientific Examination, Mitchell p. 149. 
Seven Oaks, J. G., Holland pp. 421-422. 


Caligrafo. 
Caligrafo, Terrones, Tracing and Simulating, p. 185. 


Chart or Blackboard. 
Wigmore Ev., § 791. 
Chamberlayne, § 2191. 
Jones, §§ 307, 403. 
15 A. & E., §§ 279, 281. 
Ames on Forgery, pp. 85-92. 
Questioned Documents, Second Edition, see index. 


Demonstrative Evidence. 
Questioned Documents, Second Edition, see index. 


Theory of Proof of Identity. 
Judicial Proof, Wigmore, pp. 63-65. 
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Maps and Plans. 
Wigmore Ey., §§ 1741, 1970, 2182, 2210, 2329. 
Chamberlayne, § 791. 
Abbott, Trial Evidence, § 397. 
3 Cye., § 58. 
40 Cye., § 2415. 


Testing Inks. 
Questioned Documents, Second Edition, see index. 
Hagan’s Disputed Handwriting, p. 205. 
Lehner, Composition and Manufacture, pp. 133-137, 
Forensic Chemistry, Mitchell pp. 90-96. 
The Expert Witness, Mitchell, Chapter VIII. 
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SECTION 12. 


DEMONSTRATION, TESTING AND MEASURING INSTRUMENTS. 
SUBDIVISIONS AND SPECIAL TOPICS. 


. Microscopes, simple and compound. 

. Magnifying glasses. 

. Use of projectoscope and lantern slides. 

. Ruled squares, measures and test plates. 

. Familiarity with microscope alone not sufficient to qualify witness. 


ar wd 


12-1 MICROSCOPES, SIMPLE AND COMPOUND. 
Georgia. 

Sims y. State, 148 S. E. 769 (1929). ‘‘Special ground 4 alleges that the 
court erred in allowing a reading glass to be used by the jury in studying the hand- 
writing which was in evidence. The objection was ‘that it is immaterial, irrelevant, 
and illustrates no issue in this case, and is highly prejudicial’, The reading glass 
was merely an instrument to aid vision and to assist the jury in arriving at the 
truth. We see no objection to its use.’’ 


Illinois. 
Howard vy. Illinois Bank, 189 Ill. 568, 59 N. E. 1106 (1901). ‘Magnifying 
glasses and microscopes have always been used and parties are entitled to use them.’’ 


Kansas. 

State v. Shoemaker, 212 Pac. 890 (1923). ‘‘Let it be conceded, however, that 
magnifying glasses were taken to the jury room, and were used in reading the 
check.’’ Affirmed. 


Kentucky. 

Evans y. Commonwealth, 19 S. W. (2d) 1091 (1929). ‘‘*The defendant objected 
to the jury looking through these microscopes at these bullets and shells but we 
cannot see any well-founded reason for that. . . . Now suppose that one mem- 
ber of the jury had put on his spectacles in order he might see the bullet better, no 
objection could be made to that; yet, when he looks through the microscope, the 
defendant objects. That is just the same as the use of the spectacles. It merely 
enabled the juror to see and to see better than he could see with his naked eye. So 
there is no well-founded reason for the defendant’s objection. ’’ 


Maine. 

Williams v. Williams, 112 Me. 21, 9 Atl. 500 (1914). ‘‘The Witness was 
permitted to give to the jury information that he acquired by the aid of the 
microscope indicating tke age of the ink.’’ Ann. Cases 1916—D, 928. 


Michigan. 

Morse v. Blanchard, 117 Mich. 37, 75 N. W. 98 (1898). Was a figure ‘‘1’’ 
made over a blurred ‘‘2’’? Alleged that the court examined it with a microscope. 
‘<Tf he did, he committed no error. Judges and juries have the right to the most 
critical examination in such cases and to use magifying glasses for that purpose.’’ 
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New York. 

Frank v. Chemical National Bank of New York, 13 Jones & S. (N. Y.) 452, 459 
(1879). ‘‘The use of a lens that magnifies, as auxiliary to the human vision, is so 
universally resorted to and adopted, as a necessary factor in obtaining precise 
mathematical results in the investigation of material objects, that the use of glasses, 
proved to be correct, in a judicial investigation, where the truth can very possibly 
only be arrived at by such use, does not seem reprehensible. ’’ 

Hadeock v. O’Rourke, 6 N. Y. S. 549, 28 N. E. 256 (1889). ‘‘*Expert witnesses 
testified that they had examined the note under the microscope and discovered certain 
superadditions and retouchings to portions of words and letters in the note and 
signature.’’ Held competent. 


Vermont. 

Bridgman y. Corey, 62 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope he 
discovered traces of pencil marks and that the fiber of the paper had the appearance 
of having been broken and rubbed before the ink was laid on. He should have 
been permitted to testify.’’ 


12-2 MAGNIFYING GLASSES. 
Georgia. 

Moss vy. State, 143 S. E. 900 (1928). ‘‘One ground of his motion for new trial 
is because the court admitted in evidence a ‘magnifying glass for the use of the 
jury in making a comparison, if they saw fit to use it’, . . . It was not error to 
admit the evidence over the objections urged at the time it was offered.’’ 


Illinois. 

Howard v. Illinois Trust and Savings Co., 189 Ill. 568, 59 N. E. 1106 (1901). 
‘e., . as to the photographs which were so enlarged as to make the proportions 
plainer, we see no valid objection. Magnifying glasses and microscopes have always 
been used and parties are entitled to use them.’’ 


Indiana. 

Alexander v. Blackburn, 178 Ind. 66, 98. N. E. 711 (1912). ‘*The magnifying 
glass did that which, in the realm of science it was intended to perform, viz., it 
assisted the natural power of the eyes of the jurors to see; and it was not additional 
evidence in the ease. It was not error to permit the jury to use the magnifying 
glass in examining the signatures.’’ 


Iowa. 

Barker v. Town of Perry, 67 Iowa 146, 25 N. W. 100 (1885). ‘‘If one of such 
jurors should lose his spectacles it would be rather a rigid sort of practice which 
would preclude the court from allowing glasses to be handed to him to enable him 
to examine such writings as his duty requires him to examine. We cannot see that 
allowing the jurors to use the magnifying glass was any departure from proper 
practice in the trial of causes.’’ 


Kentucky. : 
Baird v. Read, 288 8S. W. 1014 (1926). ‘‘On examination of the original doecu- 
ment, with the aid of a magnifying glass, we are able to discern that the figures 
‘$10,550.00’ was not written at the same time and with the same typewriter ribbon 
as the balance of the instrument, and is somewhat out of line with the other 
typewritten words immediately preceding it.’’ : 
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Tennessee. 

Kannon y. Galloway, 49 Tenn. 230 (1872). ‘*‘Why a jury should not be allowed 
the use of means to aid them in the examination and comparison of handwriting 
submitted to them to be examined and compared, which have been found by experi- 
ence of bankers and business men of the highest utility for such purpose, we are 
unable to understand. There is no more mystery in such a glass than in ordinary 
spectacles in daily use.’’ 


Washington. 

State v. Burke, 124 Wash. 632, 215 Pac. 31 (1923). ‘‘The most serious of the 
points raised is that, while the jury was deliberating, the bailiff in charge supplied 
them with a magnifying glass which was not an exhibit in the case, without the 
knowledge or the instructions of the court . . . By reason of this misconduct 
on the part of the jury, a new trial should have been granted.’’ 


12-3 USE OF PROJECTOSCOPE AND LANTERN SLIDES. . 


Nevada. 

State v. Kuhl, 42 Nev. 185, 175 Pac. 190 (1918). ‘‘It is contended .. . that 
the court erred . . . in permitting the witnesses . . . to illustrate their 
testimony by the use of a projectoscope by means of which an enlarged photograph 
of the impressions was displayed to the jury . . . This method of presenting 
proof has received the sanction of the highest authority.’’ 

“*Sevenoaks,’’ by J. G. Holland, describing use of lantern slides in examining 
a handwriting, pp. 423-426. 


12-4 RULED SQUARES, MEASURES AND TEST PLATES. 


New Jersey. 

State v. Ready, 72 Atl. 445; 77 N. J. L. (38 Vroom) 329 (1909). ‘‘Two 
diameter enlarged sized photograph which exhibited the signature on a background 
of ruled squares’’ was admissible. 


12-5 FAMILIARITY WITH MICROSCOPE ALONE NOT ENOUGH 
TO QUALIFY WITNESS. 
Vermont. 

Stevenson v. Gunning’s Estate, 64 Vt. 601, 25 Atl. 697 (1892). ‘‘Dr. Hartshorn 
was shown to be an expert in adjusting and using the microscope. He did not 
profess to have skill in examining handwriting, nor ink, nor change in the color 
of ink. . . . The allowance of the opinion of this witness was error.’’ 


ANNOTATIONS ON SUBJECTS IN SECTION 12. 


Use of Microscope by Witness. 
A. & E. Ann. 1916D 930. 


Projectoscope, Use of by Experts. 
2A. L. RB. 1694. 
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ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 12. 


The Microscope and Camera in the Detection of Forgery. 
3 Canada Law Review, 696, 1904. 


The Miscroscope and Expert Testimony. 
Journal of Applied Microscopy, Vol. 6, No. 12. 


REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 12 IN 
TECHNICAL BOOKS AND IN LAW BOOKS. 

Microscope. 

Wigmore, Ev., §§ 795, 1152. 

Chamberlayne, §§ 2217, 2280-2281. 

Jones, § 555. 

15 A. & E. § 280. 

Science and the Criminal, Mitchell, p. 93. 

Criminal Investigation, Gross p. 187. 

Forensic Chemistry, Lucas pp. 169-170. 

Disputed Handwriting, Hagan pp. 94-95. 

Circumstantial Evidence, Wills pp. 161, 162, 236. 


Stereoscopic Microscope. 
Questioned Documents, Second Edition, see index. 
Second Edition, see index. 


Magnifying Glasses. 
Jones, § 555. 
15, A. & E., § 280. 


Microscopic Examinations. 
Questioned Documents, Second Edition, see index. 


Color Microscope. 
Documents and Scientific Examination, Mitchell, pp. 13-15. 


Microscopist as Expert Witness. 
Judicial Proof, Wigmore, p. 407. 


Projectoscope. 
Sevenoaks. By J. G. Holland, pp. 423-426. 
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SECTION 13. 


FORGERY. 


SUBDIVISIONS AND SPECIAL TOPICS. 


.- What constitutes Forgery and Uttering. 

. Forgery by Printing, Stamping and Typewriting. 

. Forgery of Fictitious Name and By use of One’s Own Name. 
. Forgery of Telegraph Message. 

. Retouching, Patching and Overwriting in Forgery. 

. Fraudulent Writing of Document over Genuine Signature as Forgery. 
. Authorizing Another to Sign One’s Name. 

. Time and Place of Forgery. 

. Possession Prima Facie Proof of Forgery. 

. Burden of Proof in Alleged Forgery Cases. 

. Refusal of Court to Grant an Issue. 

. Skill in Forgery greater than in Former Times. 

. Materials and Tools of Forgery. 

. Terminals and ‘‘t’’ Crossings as Proof of Forgery. 

. Punishment for Forgery. 

. Securing Signature by Deception or Fraud is Forgery. 

. Evidence as to Ability or Non-ability to Produce Forgery. 

. Forgery in Hands of Innocent Holder. 

. Skill in Writing as Evidence of Forgery. 


—_ 
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13-1 WHAT CONSTITUTES FORGERY AND UTTERING. 
Alabama. 

Harris v. State, 98 So. 316 (1923). ‘‘The law is well settled that the signature 
of a fictitious name to an instrument with fraudulent intent constitutes forgery 
But in this case the defendant by signing one of the names by which he was known 
and called did not sign the name of a fictitious person but his own.’’ 

Aders v. State, 104 So. 882 (1925). ‘‘The instrument appears to bear date 
December 23, 1923, which this court knows judicially fell on Sunday, and it is such 
an instrument as by the terms of the statute, being executed on that day, it is 
void . . . ‘The false making of a bill of exchange, void by statute, will not 
constitute the offense’ of forgery.’’ Cit. Rembert v. State, 53 Ala. 467; 25 Am. 
Kep. 639. 


California. 

People v. Bendit, 111 Cal. 274, 43 Pac. 901, 31 L. R. A. 831, 52 Am. St. Rep. 
186. ‘‘To constitute forgery there must be the making of a writing which falsely 
purports to be the writing of another. A false statement of fact in the body of 
the instrument, or a false assertion of authority to write another’s name, or to 
sign his name as agent, is not forgery.’ 


Georgia. 

Martin vy. Bank of Leesburg. 137 Ga. 285, 73 S. E. 387 (1911). ‘‘It was not 
error for the court to allow an expert to testify. ‘This Nine Hundred Dollar Ticket 
was evidently traced from a paper already written; it was not made at the first 


writing.’ ’’ 
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Idaho. 


State v. Miles, 22 Idaho 166, 124 Pac. 786 (1912). ‘‘It would be a dangerous 
rule of law to announce that any one who cashes a check on which the name of the 
payee has been forged is himself presumed to have forged the name of the payee 
thereon.’’ 


Illinois. 


(John) Brown v. People, 86 Ill. 239 (1877). ‘*‘. . . the instrument alleged 
to be forged must be such an instrument which, if genuine, would be effective. A 
glance at this alleged forged record will satisfy any one that it has few, if any, 
indications of a record of a court. It could deceive no one . . The instrument 
not being or ad tary to be a record, no indictment for forging it could be 
founded on it 

Langdon y. Deapie 133 Ill. 382, 24 N. E. 874 (1890). ‘‘. ... if plaintiff 
in error procured some one else to sign the name of the county judge, his guilt is 
the same as though he did it himself.’’ 

White v. Wagar, 185 Ill. 195, 57 N. E. 26 (1900). ‘‘The weight of authority 
tae to be that labels and trade-marks are not the subject of forgery at common 
aw 

Goodman v. People, 228 Ill. 154, 81 N. E. 830 (1907). ‘*. . . three essential 
elements must exist to constitute the offense [of forgery]. (1) There must be a 
false writing or alteration of an instrument; (2) the instrument as made must be 
apparently capable of defrauding; (3) there must be an intent to defraud. Unless 
the alleged instrument shows on its face that it is capable of defrauding, or such 
character is given it by extrinsic averments, forgery cannot be predicated upon it.’’ 

People v. McIntosh, 242 Ill. 602, 90 N. EB. 179. (1909). ‘*. . . the law 
‘presumes’ the forgery was committed at the place where the notes were delivered 
unless there is ‘some evidence to show where it was actually done’.’’ 

People v. Pfeiffer, 243 Ill. 200, 90 N. E. 680 (1910). ‘All of the American 
and some of the later English cases on the subject, so far as we are advised, with 
the single exception of State v. Shurtleff, 18 Me. 368, agree that it is not forgery to 
procure the signing of an instrument by the party purporting to be bound by it by 
fraudulent representations, or by sees reading it in his hearing, where he is 
illiterate. ’’ 

People v. Meyer, 289 Ill. 184, 124 N. E. 447 (1919). ‘‘The crime of forgery is 
complete with the making of a false instrument, the subject of the forgery, with the 
intent to defraud, and it is immaterial whether anyone was, in fact, defrauded.’’ 

People v. Ernst, 306 Ill. 452, 188 N. E. 116 (1923). ‘‘To constitute forgery, 
it is necessary for the prosecution to prove that the forgery was committed with 
intent to defraud some person named.’’ 

Eliason v. Wilborn, — Ill. —, 167 N. E. 101 (1929). ‘‘The term ‘fraud’, a 
used in the statute, is not limited to any particular kind of fraud but covers fraud 
of every kind and description, and therefore includes forgery.’’ 


Iowa. 

State v. Baugh, 200 Iowa 1225, 206 N. W. 250 (1925). ‘‘Knowledge of the 
forged character of the instruments and the intent with which appellant handled 
them were important and necessary elements of the offense.’’ 


Kansas. 

State v. Phares, 243 Pac. 266 (1926). ‘‘By the weight of authority, a forged 
instrument sent by mail to be realized upon is regarded as uttered where it is deliv- 
ered and not where it is deposited in the mail. But that situation is exceptional. 
A forgery is ordinarily uttered by a direct personal offer and the inference is per- 
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Kansas—continued. 

missible that the forgery was committed where the offer was made. The unexplained 
fact of guilty possession, or uttering a forged instrument in the county of the 
prosecution, with little or no further evidence, is enough to support a finding of the 
forgery having been committed there.’’ 

State v. Earley, 239 Pac. 981 (1925). ‘‘The state invokes an analogous rule 
to that which attaches to the unexplained possession of recently-stolen property, and 
would justify the conviction on the first count, on the ground that the absence of 
reasonable explanation of defendant’s possession of the forged check raised a pre- 
sumption of fact, that he forged it himself. There seems to be good authority for 
this, although the doctrine has not hitherto been authoritatively approved by this 
court.’ 

State v. Phares, 120 Kan. 172, 243 Pac. 266 (1926). ‘‘The defendant asserts 
there was no evidence that the defendant forged the signature. . . . The state 
was not required to establish that he wrote the names with his own hand.’’ 


Kentucky. 

Commonwealth vy. Fenwick, 177 Ky. 685, 198 S. W. 32 (1917). ‘‘The forgery 
was so crude that it ought not to have deceived anyone.’’ ‘‘This, fortunately, is 
not the law. Neither the negligence nor the vigilance of the person defrauded, or 
upon whom the attempt is made, affects the criminality of the act.’’ Annotated on 
Forgery, Spelling, Skill, etc. in L, R. A. 1918B 1189. 

Puckett v. Commonwealth, 200 Ky. 509, 255 S. W. 125 (1923). ‘*. . . the 
receipt therefore . . . at the time of the payment was for $7.00, but that when 
next seen by him the word ‘seven’, originally appearing therein, had been changed 
to ‘seventy’ by adding the letters ‘ty’. Construed as forgery. 

Lawless v. Commonwealth, 208 Ky. 101, 270 8. W. 745 (1925). ‘‘Contention 
is that the paper which he is charged with forging had no apparent legal efficacy’’ 
{alteration of grade in a school examination certificate] ‘‘ond hence could not be 
subject of a forgery. . . . He is charged with the forgery of this grade sheet, 
with intent to defraud Lena Hale. . . . This was competent.’’ 

Davis v. Commonwealth, 217 Ky. 801, 290 S. W. 702 (1927). ‘‘Under the rule 
prevailing in this state, it is not necessary that the forgery so resemble the genuine 
signature as to be likely to mislead any one acquainted therewith. It is sufficient if 
there be an intent to deceive and a possibility of deceiving one who does not know the 
genuine signature.’’ 

Davis v. Commonwealth, 217 Ky. 801, 290 8S. W. 702 (1927). ‘‘Manifestly, 
where the forgery is of the signature of one who cannot write it is impossible for 
any one to know his genuine signature, and, therefore, the possibility of deceiving 
others is all the greater. Moreover, a fictitious name as well as that of a real person 
may be forged.’’ 


Louisiana, 

State v. Taylor, 46 La. Ann. 1332, 16 So. 190, 25 L, R. A. 591, 49 Am. St. Rep. 
351. ‘‘An instrument showing on its face that the person who executed it signed 
it as agent for the maker cannot be the subject of forgery, although such agent 
acted without authority.’’ 

State v. Lebo, 166 La. —, 117 So. 829 (1928). ‘*. . . the defendant requested 
a special charge to the effect that, if the jury found, as a fact, that defendant at 
the time of the alleged forgery signed the name of Doxie Manuel, and wrote 
immediately beneath his name, ‘by W. P. Lebo’, the additional words showed an 
absence of an essential element of the crime of forgery, and, consequently, there 
was neither a forgery nor an uttering within the terms of the statute, and the 
defendant should be acquitted. The trial judge refused to give the requested 
charge. We think his refusal to do so constitutes reversible error.’’ 
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Maine. 

Dodge v. Haskell, 69 Me. 429 (1879). ‘*. . . the alteration may present 
indications of fraud and forgery. Whether it does or not is a question of fact 
and not of law.’’ 


Missouri. 

State v. Williams, 152 Mo. 115, 53 8. W. 424, 75 Am. St. Rep. 441 (1899). 
Possession of forgery raises presumption that possessor is forger. 

‘*One who is recently in possession of and attempts to sell or obtain money 
on a forged note is presumed to have forged the same, and unless such possession 
or forgery is satisfactorily explained, the presumption becomes conclusive.’’ 

State v. Gulette, 121 Mo. 447, 26 S. W. 354 (1894). ‘‘No matter how defective 
may have been the forgery, it is enough if there is a possibility of fraud.’’ 


Nebraska. 

Goucher v. State, 113 Nebr. 352, 204 N. W. 967, 41 A. L. R. 227 (1925). Essence 
of Forgery. ; 

Marshall v. State, 215 N. W. 564 (1927). ‘And one who signs to an instru- 
ment a name which he intends to be that of another person may be guilty of forgery, 
though the name is misspelled or incorrectly written, as where the name ‘ Henry 
Heinis’ was signed to a note with the intention that it should be supposed to be the 
signature of ‘Henry Hein,’ or where Hawood was signed for Haywood. 12 R. C. L. 
143, § 6.’’ 


New York. 

International Union Bank v. National Surety Co., 157 N. E. 269 (1927). ‘‘In 
this state it has been repeatedly held that one may commit forgery by the use of 
one’s own name, if that name is used with intent to deceive. . . . Any person 
may ordinarily assume any name he desires, but it has never been held that he may 
with impunity do so in order to defraud others through mistake of identity.’’ 


North Carolina. 

State v. Dixon, 185 N. C. 727, 117 S. E. 170 (1923). ‘‘Forgery may be com- 
mitted of any writing which, if genuine, would operate as the foundation of another 
man’s liability, or evidence of his right. It is sufficient if the instrument forged, 
supposing it to be genuine, mght have been prejudicial.’’ 


Oklahoma. 

Nix v. State, 202 Pac. 1042, 26 A. L. R. 1058 (1922). ‘*When the defendant 
for a fraudulent purpose changed the amount of this receipt from $6.00 to $60.00 
4 such alteration in our opinion constituted forgery.’’ 

Ex parte Offutt, 234 Pace. 282 (1925). ‘‘In State v. Taylor, 46 La. Ann. 1332, 
16 So. 190, 25 L. R. A. 591, 49 Am. St. Rep. 351, it was held by the Supreme Court 
of Louisiana, ‘An instrument showing on its face that the person who executed it 
signed it as agent for the maker cannot be the subject of forgery, although such 
agent acted without authority’.’’ 


Pennsylvania, 

Franklin Fire Ins. Co. v. Bradford, 201 Pa. 32, 50 Atl. 286 (1901). ‘‘ Forgery 
is the fraudulent making or altering of a writing to the prejudice of another’s 
rights.’’ 

Commonwealth v. Wyoda, 44 Pa. Superior Ct. 552 (1910). ‘‘The jury must be 
convinced that the defendant had knowledge that the instrument was forged in order 
to warrant a conviction of fraudulent uttering.’’ 
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Tennessee. 

Austin v, State, 143 Tenn, 300, 228 S. W. 60 (1920). ‘‘The gravamen of the 
offense is procuring the signature of another with intent to defraud by false pretense, 
which this court has said is not forgery. . . . We order the defendant Austin 
discharged.’’ 


Texas. 


Pospishel vy. State, 95 Tex. Cr. R. 625, 255 S. W. 738 (1923). ‘‘Here it does 
not appear who ‘Harry’, the purported signer, may be; whether it is a given name or 
a surname is left to inference; whether he (whoever he may have been) had money 
on deposit . . . for which he might call at will is not averred. . . . We 
conclude that the indictment . . . is fatally defective.’’ 

Wilson v. State, 265 S. W. 697 (1924). ‘‘The check was written for him by 
another party. Mr. Branch, on page 858 of his Annotated P. C., cites many authori- 
ties supporting the proposition that one who employs an innocent agent to write a 
forged instrument is himself guilty of forgery.’’ 

Rouse v. State, 98 Tex. Crim. 586, 267 S. W. 275 (1924). ‘‘An order ‘Send 
me license for Ford car bought from Ford Dealer, Dulin, Texas, engine No. 4850786. 
(Signed) E. B. Smith’, is an instrument subject of forgery, though not dated nor 
addressed to a particular person, on a regular form, nor accompanied by license 
fee.’? 

Hurd v. State, 269 8. W. 439 (1925). ‘‘The party whose name was alleged 
to have been forged appears in the statement of facts as ‘Odis Rhodes’. His name, 
as alleged in the indictment, occurring in the alleged forged instrument, appears to 
be ‘Oddis Rhoods’. Said party’s name as it appears in the instrument offered in 
evidence is ‘‘Oldis Roods’. We do not think this proof meets the test of the law 
requiring correspondence between the instrument set out according to its tenor and 
the proof made of the same.’’ 

Simon v. State, 99 Tex. Cr. App. 286, 269 S. W. 95 (1925). ‘‘A check, although 
the name of the payee is left blank, may be the subject of forgery, because, if 
genuine and delivered in such condition, it carries with it authority for the holder 
to write in the name of the party entitled to receive the money called for by it. 
1 Randolph on Commercial Paper, § 185; 1 Daniel on Negotiable Instruments, 
§ 145, People v. Gorham, 9 Cal. App. 341, 99 Pac. 391; also an instrument payable 
only to ‘bearer’ is the subject of forgery. Hendricks v. State, 26 Tex. App. 176, 
9S. W. 555, 557, 8 Am. St. Rep. 463. One of the tests to determine whether a 
certain instrument may be the subject of forgery is would it create a pecuniary 
liability upon the purported maker if genuine?’’ 


West Virginia. 

State v. Poindexter, 23 W. Va. 805 (1884). Instruction refused ‘‘unless the 
jury believed from the evidence that the signature of Creed Collins 
resembled his genuine signature so much as to deceive men of ordinary business 
capacity, then they must find the prisoner not guilty.’’ (By the court) ‘‘This 
instruction is clearly erroneous.’’ 


Wisconsin, 

Zeidler v. State, 189 Wis. 44, 206 N. W. 873 (1926). ‘‘It is not necessary, to 
constitute the offense of forgery, that the forged document be actually uttered, if 
the false document was made with intent to injure or defraud.’’ 

State v. Wells, 218 N. W. 811 (1928). ‘‘An intention to defraud is an essential 
element of the crime of forgery. It must be proved. . . . To quote a character- 
istic expression of counsel for defendant: ‘The transaction was not forgery. it 


was foolishness’.?’ 
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United States. 

White v. Van Horn, 159 U. 8. 1 (1895). ‘‘Clearly if one whose name was J. H. 
Chishoim took a certificate issued to J. H. Chisholm, and falsely personating J. H. 
Chisholm, signed his name as J. H. Chisholm, intending thereby to counterfeit the 
signature, J. H. Chism, . . . this act would have been a forgery under this 
statute.’ 

Yeager v. United States, 32 Fed.(2d) 402. ‘‘In other words, the use by an 
agent of the signature of his principal for an unauthorized purpose constitutes 
forgery.’’ 


13-2 FORGERY BY PRINTING, STAMPING AND TYPEWRITING. 


Connecticut. 

Deep River National Bank Appeal, 73 Conn. 341, 47 Atl. 675 (1900). 
. . . ‘fwas authorized by Davis to affix to them the latter’s signature with the rubber 
stamp which Davis had procured and which he used. . . . There is no error.’’ 


Massachusetts. 

Commonwealth v. Ray, 69 Mass. (3 Gray), 441, 446, (1855). ‘‘The question 
is whether the writing, the counterfeiting of which is forgery, may not be wholly 
made by means of printing . . . or must be written . . .’? ‘In the opinion 
of the court, such an instrument may be the subject of forgery, when the entire 
contract, including the signature of the party, has been printed or engraved.’’ 

Wheeler v. Lynde, 83 Mass. 402 (1861). ‘‘It is immaterial that the defendant 
put his name on the back of the original writ by a stamp instea dof writing it with 
apen: It was his signature, and subjected him to the legal liability of an indorser. 
Even a third party would be liable to indictment for forgery, for simulating a 
signature affixed by printing or a stamp.’’ 


New York. 

People v. Rhoner, 4 Park. Crim. 166, 172 (1859). ‘‘Increased facilities and 
cheapness in the use of type, has in our day, in a great measure, substituted printing 
for writing. . . . It is very clear without reference to statutory definitions, that 
the making of a printed instrument calculated to deceive and defraud, with intent 
to deceive and defraud, might be just as much forgery as the making of a written 
instrument with the same intent.’’? See also, Southwick v. Stevens, 10 Johnson 442 
(1813). 


North Carolina. 

State v. Ridge, 125 N. C. 655, 34 S. E. 439 (1899). ‘‘The defendant excepted 
because the indictment charged the forgery of a ‘certain instrument in writing’ 
- whereas, the paper introduced in evidence was partly printed and partly in 
writing. To the same objection in State v. Jones, 1 MeMullan (S. ©.) 236 . . . 
it is well said, ‘There is unquestionably nothing in this ground’.’’ 


Pennsylvania. 

Commonwealth vy. Biles, 3 Pa. 350 (1859). ‘‘ Forgery may be committed of any 
writing which if genuine would operate as the foundation of another man’s liability 
or the evidence of his right.’’ 

Franklin Fire Ins. Co. v. Bradford, 201 Pa. 32, 50 Atl. 286 (1901). ‘‘ Forgery 
is the fraudulent making or altering of a writing to the prejudice of another’s 


rights.’’ 
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Commonwealth v. Wyoda, 44 Pa. Superior Ct. 552 (1910). ‘‘It was therefore 
competent for the Commonwealth to prove that all the genuine certificates were 
printed alike, in a particular form and upon a particular colored paper.’’ 

McCorkle y. Binns, 5 Binney 340, 6 Am. Dec. 420 (1812). ‘‘I think that a 
foundation being first laid, the jury may be permitted to compare the types, devices, 
etc., of newspapers. In general, such evidence would not be very strong, but cases 
may occur in which a comparison may be decisive.’’ 


Tennessee. 

State v. Bradley, 116 Tenn. (8 Cates) 711, 94 S. W. 605 (1906). ‘‘Mr. Wharton 
in his work on Criminal Law, Vol. 1, sec. 605, says: ‘That aside from writing by 
pen and ink, forgery may be committed by printing. . . .’ The text of the 
author is abundantly supported by authority.’’ 


Texas. 
Heath v. State, 49 Tex. Crim. 49, 89 S. W. 1063 (1905). ‘‘The signature 

was not in writing, nor did the same resemble manuscript, but is printed in bold 
type, and in no sense comes within the definition of manuscript. . . . However, 
much it may be insisted that the moral effect of appellants’ action is the same as 
if he had written the words . . . yet this moral effect cannot control a plain 
provision of the statute. . . . It follows, therefore, that the instrument in 
question is not the subject of forgery.’’ 


United States. 

Benson v. McMahon, 127 U. S. 457, 467 (1887). ‘‘. . . the crime [forgery] 
may be committed as effectually if it is done by an engraved plate or type so 
arranged as to represent or forge the name as made by the actual use of a pen. 
It is difficult to perceive how the question as to whether the forgery was committed by 
printing or by stamping, or with an engraved plate, or by writing with a pen, can 
change the nature of the crime charged.’’ 


England. 

Regina v. Smith, 8 Cox CC. 32 (1858). ‘‘We are all of the opinion that this 
conviction [for forgery] is bad. The defendant may have been guilty of obtaining 
money under false pretences; of that there can be no doubt; but the real offence 
here was, the issuing of a false wrapper and enclosing false stuff within it.’’ 


13-3 FORGERY OF FICTITIOUS NAME. 


Arizona. 

Miner v. State, 27 Ariz. 248, 232 Pac. 875 (1925). ‘‘*Walter Norris, court 
bailiff, identified a city directory of Phoenix for 1923 as the latest one they had in 
the courthouse, but stated he did not know its author. Over appellant’s objection 
that it was incompetent, it was received in evidence for the sole purpose of showing 
that the name of Jim Boock did not appear therein. There was no error in this 


ruling.’’ 


California. 
People v. Gordon, 110 Pac. 469 (1910). Forgery of fictitious name. 
«¢. | . whereas in truth and in fact there was no such individual as H. C. Watson 


there in existence.’’ Conviction affirmed. 
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California—continued. 

People v. Ryan, 239 Pac. 419 (1925). ‘Appellant claims, to which we agree, 
that a person may adopt a name different from that by which he has been known, and 
may transact business in that name. If this be done in good faith, and not for the 
purpose of defrauding in the transaction, the use of such assumed name, even in 
the drawing of a check, would not be criminal.’’ 


Illinois. 

Beattie v. State National Bank, 174 Ill. 571, 51 N. E. 602 (1898). ‘‘If the 
indorsement so made by a person who is not the real payee, but has the same name 
as the real payee, is made by such person with full knowledge that he is not the real 
payee, and with the intent to perpetrate a fraud, his indorsement cannot be regarded 
otherwise than as a forgery.’’ 


Iowa. 
McCornack v. Central St. Bank, 211 N. W. 543 (1926). ‘‘To constitute forgery, 
the name alleged to be forged need not be that of any person in existence.’’ 


Kentucky. 

Commonwealth v. Davis, 244 S. W. 62 (1922). ‘While it is true a public 
official may be guilty of forgery by signing his own name to an instrument caleulated 
to induce another to give credit to it as genuine and authentic, when in fact it is 
false and deceptive . . . yet such an instrument must be fraudulently executed 
and must on its face appear to be possessed of legal efficacy, and such as will deceive 
persons into believing the same to be genuine and authentic.’’ 

Davis v. Commonwealth, 217 Ky. 801, 290 8. W. 702 (1927). ‘*. . . a person 
not in existence cannot write. For these reasons we are not prepared to sustain the 
novel contention that the name of a person who cannot write cannot be forged.’’ 


Louisiana. 

State v. Wilson, 123 So. 624 (1929). ‘‘It is clear, therefore, that defendant 
was merely using a fictitious name, and this was not forgery. . . . The mere use 
of fictitious or false name may constitute false pretenses, but so long as the writing 
or check purports to be the act of the very person issuing it, and of no other, it is 
no forgery. State v. Melson, 161 La. 423, 108 So. 794, and authorities there cited.’’ 


Maryland. 

Lyman v. State, 109 Atl. 548 (1920). ‘*. . . the offense of forgery may 
exist even though the name used be an assumed or fictitious one when it is shown 
that it was used with the intention to defraud.’’ 


Oklahoma. 

Cornelius v. State, 227 Pac. 845 (1924). ‘‘The offense of forgery may exist 
even though the name used was an assumed name or a fictitious name, when used to 
perpetrate a fraud.’’ : 


Oregon. 

State v. Swank, 99 Ore. 571 (1921). ‘‘The execution of a promissory note in 
the name of a fictitious person or under an assumed name . . . is forgery.’’ 
Wyoming. 


Moncref v. State, 33 Wyo. 192, 236 Pac. 1037 (1925). ‘‘Since the amendment 
of section 470 in 1905, it is held in California not only that forgery by signing a 
fictitious name may be prosecuted, but also that the information in such a prosecu- 
tion need not allege that the name signed is that of a fictitious person.’’ 
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13-4 FORGERY OF TELEGRAPH MESSAGE. 
Arkansas. 

W. U. Tel Co. v. Citizens Bank, 223 8. W. 29 (1920). [Forged telegram received 
by telephone by the telegraph company.|] ‘‘The Company is not liable where no facts 
or circumstances calculated to arouse the suspicion of the operator that the message 
was not genuine.’’ 


13-5 RETOUCHING, PATCHING, AND OVER-WRITING IN 
FORGERY. 
New Jersey. 

Wright v. Flynn, 69 N. J. Eq. 753, 61 Atl. 973 (1905). ‘*. . . the curious and 
suspicious circumstances in the condition of the parts of the letters below the line 
in the body of the paper are urged as highly improbable. The explanation of Katie 
Flynn isthat ... she .. . aligned the lines . . . by another sheet. This 
obviously prevented her from making the letters perfect when first written, and 
she declares that she perfected them afterwards. . . . A forger would not be 
likely to prepare a fabricated paper in a condition which would require any explana- 
tion, or such an explanation as Katie Flynn has made. 

‘The remaining peculiarity, consisting of the evident retouching, or over- 
writing, of the words at the bottom of the paper, remains to be considered.’’ 


13-6 FORGERY BY WRITING A DOCUMENT OVER A GENUINE 
SIGNATURE. 

California, 

People v. Staigers, 268 Pac. 923 (1928). ‘‘A handwriting expert testified that 
a minute examination of the contract before the jury disclosed beyond question that 
certain typewritten words had been written on top of portions of the signatures; 
that he found parts of small pencil markings, and evidences of erasures in various 
places on the exhibit. . . . If he erased the writing to which his employers 
appended their signatures and in its place and stead wrote something different, 
or so altered the existing instrument as to give it a different effect, such act 
constituted forgery under section 470 of the Penal Code. People v. Brotherton, 
47 Cal. 388, 401.’’ 


Illinois. 

Lyon v. Oliver, 316 Ill. 392, 147 N. E. 251 (1925). ‘*. . . that defendant’s 
Exhibit, D, dated December 15, 1908, has been proved to be a forgery [over a genuine 
signature] beyond a reasonable doubt, and the court finds it isa forgery.’’ Appellate 
Court reversed and decree of circuit court affirmed. 


Towa. : 
Caulkins v. Whisler, 29 Iowa 495 (1870). ‘‘In order to constitute the offense 
of forgery it is not necessary that the signature of the instrument be false. - 
In the case before us the instrument was falsely and fraudulently made over the 
genuine signature of defendant which was not obtained for the purpose of binding 
defendant by any contract.’’ 


Kentucky. 

Denny v. Darraugh, 279 S. W. 1069 (1926). ‘‘*The note was written upon a 
printed form, and admittedly bears the correct signature of Nancy A. Darraugh, 
but appellant insists that the note is a forgery brought about by the appellee, Dar- 
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Kentucky—continued. 

raugh, or some one in his interest, obtaining an old note signed by Nancy A, Dar- 
raugh, and erasing all pencil writing from the printed form, save the signature 
‘Nancy A. Darraugh,’ and then filling the blanks in with an indelible pencil with 
words which constitute, when taken in connection with the printed form, a promis- 
sory note for $2,500, dated November 15, 1919, payable to appellee, J. C. Darraugh. 
The original note is in the record. It is badly mutilated, as is shown by the follow- 
ing photograph.’’ 

‘‘The great weight of the evidence as we view it supports the executor’s con- 
tention that the note in suit was prepared upon a blank form from which a former 
note in pencil had been erased leaving only the signature of the maker, Nancy A. 
Darraugh. The physical facts, as well as the testimony of the witnesses, bear this 
out and we must hold that the verdict of the jury was and is flagrantly against the 
evidence. ’” 


New York. 

Dubois v. Baker, 30 N. Y. 355, 64 L. R. A. 309 (1864). ‘‘The object was to 
show that the note was not written in the defendant’s usual manner, but the letters 
were smaller and more crowded; the plaintiffs thereby intending to satisfy the jury 
that the note was written over a signature of the intestate and was not a note signed 
by him . . . It was competent to prove this fact.’’ 

In re Albinger’s Will, 30 Mise. 187, 63 N. Y. Supp. 744 (1900). ‘‘I am 
certain that the words, ‘Also do I appoint Mr. Nicholas Lauer my executor’ were 
never written before the signature ‘Jos. Albinger.’? This sentence is so clearly 
written in after the date of the will, in such a manner as to carefully avoid the 
alleged signature, that it would take more than the testimony of these two relatives 
of the proponent to satisfy me rite 

In re Jackson’s Estate, 127 Misc. Rep. 187, 215 N. Y. 8. 230 (1926). ‘*The 
fact that the paper was signed by the decedent does not make it any the less a 
forgery, as was pointed out by the Court of Appeals in Marden vy. Dorthy, supra. 
The term ‘forgery’ includes the addition of the signatures of witnesses or of a false 
certificate of acknowledgment, by which the spurious paper is given apparent legal 
effect never intended by the person whose signature appears upon it.’’ 


North Carolina. 

Otey v. Hoyt, 47 N. C. 72 (1854). ‘‘It was admitted that the signature was 
genuine but alleged that the seal and the body of the bond was a forgery. That 
the ink had been extracted from the body of a genuine paper by chemicals.’’ Testi- 
mony of witness rejected because he was not qualified. 


Ohio. 

Coblentz v. State, 84 O. S. 235, 95 N. E. 768 (1911). ‘‘An indictment for 
procuring a signature to a promissory note by false pretenses with intent to defraud 
under section 7076 (Revised Statutes) should allege that the signature was secured 
not only by false pretenses but with intent to defraud.’’ 


Pennsylvania. 
Brant v. Dennison, 5 Atl. 869 (1885). [Note alleged to have been written over 
genuine signature.] ‘‘In all such inquiries great latitude in the admission of testi- 


mony is not unreasonable or improper.’’ 


South Dakota. 

Louder v. Hunter, 26 S. Dak. 628, 129 N. W. 237 (1910). ‘‘It was coneeded by 
appellant that the signature to such note was genuine, but it was claimed that, with- 
out his knowledge or authority the body of the note had been, by some other party, 


written over such signature.’’ 
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Texas. 


Hooper v. State, 30 Tex. App. 412, 17 8. W. 1066 (1891). ‘‘It is a forgery to 
make, with intent to defraud or injure, a written instrument by filling in over a 
genuine signature, etc. Pen. Code, art. 440.’’ 


United States. 


Sharon vy. Hill, 26 Fed. 337 (1885). ‘‘Taking common experience and observa- 
tion in such matters as a guide, the most satisfactory inference from the facts on 
the face of the declaration is that the body of it was written after and over the 
signature.’’ 

Offenstein vy. Bryan, 20 App. D. C. 1 (1902). ‘Where however the vice in the 
instrument is not in the signature but in the suspicious appearance of erasures and 
alterations in the writing above the signature, this rule of admissibility [by proof of 
only the signature] fails 


13-7 AUTHORIZING ANOTHER TO SIGN ONE’S NAME. 
New York. 


Parmelee vy. People, 8 Hun 623 (1876). ‘‘To entitle a prisoner to a verdict 
of not guilty upon an indictment for affixing the name of another person to a written 
instrument, without authority, it is not necessary he should prove express authority 
to affix the name of such other; it is enough, that from the facts proved it is made 
out that he had fair grounds for considering that he had such authority.’’ (Rex v. 
Forbes, 7 C. & P. 224; Reg. v. Parish, 8 id. 94; Same v. Beard, id. 142). 


13-8 TIME AND PLACE OF FORGERY. 
Missouri. 

State v. Douglas, 278 S. W. 1016 (1926). ‘‘The difficultty of proving the time 
and place of a forgery is so obvious that the courts indulge in certain prima facie 
presumptions in order to make out a case of the time and place in the absence of 
contradictory evidence. When a forged instrument is uttered, or attempted to be 
uttered, it is presumed prima facie to have been forged in the county where it is so 
uttered, or the attempt made. State v. Willard, 228 Mo. 328, 128 S. W. 749. In 
such case, in the absence of evidence to the contrary, it is likewise presumed that 
the forgery occurred at the date on the instrument.’’ 


New York. 


People vy. Dryden, 164 N. E. 889 (1928). ‘‘The forged check, in form drawn 
upon a New York City bank, was delivered in New Jersey to an innocent payee, 
with the intent that the check should be presented in New York City for payment 
and there paid. It was so presented and paid. For these reasons a majority of 
the members of the court entertain the view that the crime of uttering the forged 
check was partly committed in New York county.’’ 


13-9 POSSESSION OF FORGED DOCUMENT PRIMA FACIE PROOF 
ope OF FORGERY. 
abama. 


McGee v. State, 101 So. 321 (1924). ‘‘*The fact of defendant’s unexplained 
possession of the false instrument was strong evidence that he forged it, or caused 
it to be forged.’’ 
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Alabama—continued. 

State v. Hobbs, 75 Ala. 1. ‘‘ ‘One found in the possession of a forged instru- 
ment of which he purported to be the beneficiary, and applying it to his own uses, 
must, in the absence of explanation, be presumed to have fabricated it, or to have 
been privy to its fabrication.’ ?? 


Indiana. 

Miller v. State, 51 Ind. 405 (1875). ‘‘We do not think it can be laid down as 
a rule of law that the uttering and publishing as true of a commercial instrument 
with the name of the payee forged thereon, raises a presumption that the person 
uttering and publishing is guilty of forging the endorsement.’’ . . . ‘*The 
scienter is a necessary ingredient of the offense’’ of uttering and publishing a 
forged endorsement as true. 


Towa. 

State v. Brady, 121 Iowa 561, 97 N. W. 62 (1903). ‘‘An intent to defraud 
may be inferred from knowingly passing an instrument as true which is known to 
be false. And this knowledge may be inferred from the possession . . . in which 
the person in possession is payee or beneficiary.’’ 

State v. Waterbury, 133 Iowa 135, 110 N. W. 328 (1907). ‘‘. . . the mere 
fact that the defendant had in his possession a check, purporting to be indorsed 
by a payee other than himself, and the title to which would pass upon delivery, was 
not alone sufficient to justify his conviction.’’ 


Kansas. 

State v. Earley, 119 Kan. 446, 239 Pac. 981 (1925). ‘*. . . on the ground 
that the absence of reasonable explanation of defendant’s possession of the forged 
check raised a presumption of fact that he forged it himself. There seems to be 
good authority for this, although the dectrine has not hitherto been authoritatively 
approved by this court.’’? ‘‘ Possession of a forged instrument by one who utters 
or seeks to utter it or otherwise to realize on it or profit by it, without a reasonable 
explanation of how the possessor acquired it, warrants an inference that the possessor 
himself committed the forgery or was a guilty accessory to its commission.’’ 

State v. Lyons, 243 Pac. 265 (1926). ‘‘There was evidence that he negotiated 
with the Kansas City Bank for a loan on the land; had possession of the forged 
instruments; sent them to the bank; received in exchange a draft which he collected. 
: This was abundant to warrant a finding that he wrote the signatures himself 
or caused them to be written.’’ 


Mississippt. 

Green v. State, 119 So. 808 (1929). ‘Possession by the appellant of the 
forged instrument, with claim of title thereto, is prima facie evidence that he either 
forged it or procured it to be forged.’’ 


Nevada. 

State v. Ramage, 269 Pac. 489 (1928). ‘‘It is laid down as a rule of law 
that the possession of forged paper by the accused with a claim of title thereto, 
unexplained, raises a conclusive presumption that he forged it. 26 C. J. 961.’’ 


New York. 

People v. Molineux, 168 N. Y. 322, 61 N. E. 286 (1901). ‘‘In cases of alleged 
forgery of checks, etc., evidence is admissible to show that at or near the same time 
that the instrument described in the indictment was forged or uttered the defendant 
had passed, or had in his possession, similar forged instruments, as it tends to prove 


intent.’? 
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North Carolina. 

State v. Britt, 14 N. ©. 122 (1831). ‘‘Being in possession of forged order, 
drawn in his own favor, were complete proof . . . that he either did the act or 
caused it to be done.’’ 


Texas. 

Escue v. State, 294 S. W. 202 (1927). ‘‘When there is a claim of innocent 
intent or lack of knowledge on the part of the accused charged with forgery or the 
passing of a forged instrument, under all the authorities it is permissible to prove 
him in possession of other forged instruments, or that he made or passed other forged 
instruments similar to or about the time of the one made the basis of the instant 
prosecution.’’ 

Roberts v. State (Tex. Crim. App.), 138 S. W. (2d) 862 (1929). ‘‘The prose- 
cution was under article 998, P. C. (1925), which reads as follows: ‘If any person 
shall knowingly have in his possession any instrument of writing, the making of 
which is by law an offense, with intent to use or pass the same as true, he shall be 
confined in the penitentiary not less than two nor more than five years.’ ’’? Judgment 
is affirmed. 


13-10 BURDEN OF PROOF IN ALLEGED FORGERY CASES. 
New York. 

Coplay Co. v. Loeb, 124 Mise. 640, 207 N. Y. S. 659 (1924). ‘*The presumption 
of innocence is not indulged in a civil action, as the plaintiff rests only under the 
‘burden of proving his case by a preponderance of the evidence.’’ ‘‘We deem it 
very important that the strict rule of evidence, applicable to the burden of proof in 
-eriminal cases, should not be extended to civil actions for the recovery of damages, 
where the defendant is charged, incidentally, with arson, embezzlement or any other 
«crime. ’”’ 


13-11 REFUSAL OF COURT TO GRANT AN ISSUE. 
Pennsylvania. 

Fleming’s Estate, 265 Pa. 399, 404, 124 Atl. 419 (1919). Forgery so evident 
court will not grant issue. ‘‘A careful examination of the record leads to the firm 
conviction that Mr. Fleming neither wrote nor signed the will in question. 

“«The court below found the will was a forgery, hence it set aside the probate 
.and refused to grant an issue as prayed by proponents.’’ 

Tetlow’s Estate, 269 Pa. 386, 112 Atl. 758 (1922). 

Issue from Orphan’s Court to a jury refused. The principle discussed and 
cases cited. 


13-12 SKILL IN FORGERY GREATER THAN IN 
FORMER TIMES. 
Illinois. 

Smith v. Rankin, 20 Ill. 14, 20 (C. J. 22, 953). ‘*‘When we remember that skill 
in forgery has kept pace with the rapid advance in the arts and sciences . . . we 
are solemnly admonished that increased vigilance is necessary to protect the public 
-against the designs of those who are capable of committing crimes.’’ 
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Maine. 

Page v. Homans, 14 Me. 478, 482 (1937). ‘‘The defendant was permitted to 
prove that signatures could be so perfectly imitated by an adroit penman as to 
render detection extremely difficult.’’ 


Texas. 

Fidelity & Cas. Co. v. Harrison, 274 S. W. 1002 (1925). ‘‘It is a matter of 
common knowledge that shrewd business men, even bankers who are supposed to be 
expert in handwriting, are often swindled through the passing of forged instru- 
ments.’’ 


13-13 MATERIALS AND TOOLS OF FORGERY. 


United States. 

Offenstein v. Bryan, 20 App. C., D. C. 1 (1902). ‘‘The evidence tending to 
show that bottles of ‘Collins’ Ink Eradicator had been found in the desk of Gilbert 
B. Towles was made relevant by the expert evidence in regard to the apparent use 
of that preparation upon the note in controversy.’’ 


13-14 TERMINALS AND “t” CROSSINGS AS PROOF OF FORGERY. 


United States. 

Sharon vy. Hill, 26 Fed. 337 (1885). ‘‘The tables of enlarged terminals and 
‘t’ crossings, taken from the admitted writings of the parties, show a very marked 
difference; those of the defendant being blunt or clubbed at the latter end, while 
those of the plaintiff are generally lighter, and invariably pointed or tapering at 
the termination.’’ 


13-15 PUNISHMENT FOR FORGERY. 


North Carolina. 

State v. Williams, 45 Amer. Dec. 741 (1846). ‘*. . . since the conviction 
the legislature abolished the punishment of death in case of forgery and in lieu of 
it have substituted whipping, imprisonment and fine.’’ 


England. 

5 Eliz. ec. 14 (1563). If any person shall falsely forge, or make, or cause or 
assent to be falsely forged or made, any false deed, charter, or writing sealed .. ~ 
court-roll or will in writing . . . and shall be convicted . . . he shall pay to 
the party aggrieved double costs and damages to be assessed by the court 
and shall be set on the pillory, and there have his ears cut off, and his nostrils slit 
and cut, and seared with a hot iron; he shall also forfeit to the queen the profits of 
his lands during life, and suffer perpetual imprisonment. 


13-16 SECURING SIGNATURE BY DECEPTION OR FRAUD IS 


FORGERY. 
Maine. 
State v. Kerr, 117 Me. 254, 103 Atl. 585 (1918). ‘‘. . . did falsely pretend 
: for the purpose of obtaining the signature . . . the written instru- 
ment . . . clearly comes within the definition of forgery of the common law.’’ 
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Michigan. 

Robertson v. Budzier, 229 Mich. 619, 201 N. W. 949 (1925). ‘‘That plaintiffs 
held for value and without notice is not questioned. But, if defendant’s signature 
had been forged, or obtained by the trick, in effect a forgery . . . the note was 
void even in the hands of plaintiffs.’’ 

Horvath v. National Mortgage Co., 238 Mich. 354, 213 N. W. 202 (1927). ‘‘If 
she signed the deed it was at the same time that she signed the letter appointing 
Vasvary her agent. Through some clever manipulation of the papers by Vasvary, 
she evidently signed the deed. He is the only person who knows how it was done, 
and he declines to testify. We can see no reason for any distinction between the 
act of simulating a signature and procuring the signature as Vasvary did in this 
case. The effect is the same. The deed was in law a forgery.’’ 


13-17 EVIDENCE AS TO ABILITY OR NON-ABILITY TO PRODUCE 
FORGERY. 
North Carolina. 

Croom vy. Sugg, 110 N. Car. 259, 14S. E. 748 (1892). ‘‘It would unquestionably 
have been competent to prove, in connection with the testimony tending to show the 
signature of the bond to be a forgery, that the plaintiff, who had set it up as 
genuine, was unusually clever in imitating the handwriting of others.’’ 


United States. 

Holmes v. Goldsmith, 147 U. 8. 150 (1892). ‘‘*That the ordinary handwriting 
of Owens, as shown by his letters, was such as to convince an expert that he was not 
able to successfully imitate the signatures of other persons, may have been entitled 
to some weight.’’ [opinion by Mr. Justice Shiras]. 


13-18 FORGERY IN HANDS OF INNOCENT HOLDER. 


United States. 

Exchange Natl. Bank of Spokane Falls v. Bank of Little Rock, 58 Fed. 140, 
7 C. C. A. 111, 22 L. R. A. 686 (1893). ‘*‘When the drawer has issued a draft or 
note complete in itself, but in such a form as to be easily altered without attracting 
attention, and it is afterwards fraudulently raised by a third person, without his 
knowledge or authority, and then bought by an innocent purchaser, it is not his 
negligence, but the crime of the forger, that is the proximate cause of the loss.’’ 


13-19 SKILL IN WRITING AS EVIDENCE OF FORGERY. 
United States. 

Sharon v. Hill, 26 Fed. 337 (1885). ‘*. . . and besides, and over and above all 
these particulars, there is a difference in the general effect and appearance of the 
signatures that is more readily felt than expressed. . . . The disputed signature is 
evidently the work of a skilful penman. . . . I very much doubt if he [Sharon] 
could write such a signature as the one in the declaration.’’ 
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ANNOTATIONS ON SUBJECTS DISCUSSED IN SECTION i153. 


Proof of Forgery by Evidence of Tracing. 


Forgery by Alteration of Figures. 
Forgery of Seal. 4-4. 


Proof of Other Forgeries. 18-2. 


Evidence of Forgery in Tremor and Quality of Line. 


11-114. 


15-2. 


Evidence of Forgery in Superiority or Inferiority of Quality of Writing — 


Compelling Alleged Forger to Write. 
Procuring Signature by Fraud is Forgery. 


What Constitutes Forgery? 
22 L. R. A. 686. 
Sleek ene oods 
54 L. BR. A. 795. 
GTR: ie 822. 

. (N. 8.) 730. 

(N. 8.) 1175. 

L. R. 7 GNeES DL DOL. 

i. RB. A. (No 8.540. 

R. A. 1916 F-1254. 

R. A. 1918 B-1192. 

A 

R 

A 


I Ay 
L. R. 


am 


. & BE. Ann. 236. 
. C. L. 189-144. 
. L. R. 1523. 


oe nT (hs Go ho 


Odor. 


Proof of Tracing. 
6 A. L. R. 500. 
62 L. R. A. 870. 
34 L. R. A. (N. S.) 1004. 
A. & E. Ann, 1912 B—417. 


Procuring Signature by Fraud is For- 
gery. 
26 L. R. A. (N. 8.) 138. 
14 AL. RB, 316. 
17 A. & E. Ann. 705. 


Forgery of Fictitious Name. 
18 A. & KH. Ann. 482. 
9 A. L. R. 407. 


Sufficiency of Proof of Forgery. 
(eAS Leeks A110; 


Forgery of Part of Signatures. 
12 A. & HE. Ann. 438. 


Alteration on Check 
Forgery. 
A. & E. Ann. 1912 D-240 (See A. L. 
R. 1920-1082). 


of Figures as 


Forged Typewriting. 
8 A. & E, Ann. 86. 
A. & E, Ann. 1916 D-784. 
12 R. C. L. 141. 


oe 
56 A. L. R. 582. 


Proof of Forgery in Contest of Will. 
28 R. C. L. 402. 


Comparison of Handwriting to Prove 
Forgery. 
12 RC. LSi66: 
12 A. L. R. 199. 


Alterations. 
39 L. R. A. (N. 8.) 100. 


Proof of Other Crimes. 
3 A. L. R. 784, 1540. 
22 Ale RealOtes 
7 A. & EL Ann. 66. 
. & BE. Ann. 773. 
. R. A. 224, 249, 289, 319, 324. 
ee eAG (N. S.) 754. 


Other Forgeries. 
.L. R. 401. 

. & BE, Ann. 456. 

; EH. Ann. 1912 C-91. 
SOLLe20R 

: R. 0. L. 167. 


What connection with or participation in 
forgery is sufficient to render one 
guilty of forgery. 

L. R. A. 1916 F-12564. 


Forged Will. 
12 A. L. R. 200. 


Altering Receipt, Cancelled Check or 
other Voucher as Forgery. 
26 A. L. R. 1058. 
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ARTICLES IN LEGAL AND OTHER PUBLICATIONS ON SUBJECTS 
IN SECTION 13. 
What is a Forgery? 


George F. Ormsby. 
Virginia Law Register, 8 N. S. July, 1922, p. 173. 


Questioned Documents. 
Law Notes, February 1922. 
American Bar Association Journal, April 1922. 


What is a Forged Instrument? 
137 Law Times, 242. July 4, 1914. 
63 University of Penna. Law Review, 682. May 1915. 


Forgery by Erasure. 
44 Chicago Legal News 88, Oct. 21, 1911. 


Traced Forgeries. 
Docket, 255. April 1910. 


Legal Methods for the Detection of Forgeries and Proof of Handwriting by [Expert 
Testimony. 
68 Central Law Journal, 343. May 7, 1909. 


On the Detection of Forged Handwriting. 
119 Law Times, 65 (1905). 


Forgery by Means of a Rubber Stamp. 
46 American Law Register, 745. 1898. 


Forgery and Fraud Disclosed by Examination and Photography. 
23 American Legal News, 6 Sept. 1912. 


Measurements and Questioned Documents. 
Journal of Weights and Measurements (1909). 


Raising Check by Changing Figures and not Words. 
28 Yale Law Journal, 820. June 1919. 


ETE ae hes. s.> T??. Case, 
Central Law Journal, 242. Oct. 3, 1919 (Carlson). 


Forgery by Erasure. 
American Law Review, 27: 101 (Ewell). 


Check Forgeries and Alterations. 
The Banking Law Journal, Nov., 1928, 823. 


Svfficiency to Show Forgery in Civil Action. 
4 Minnesota Law Review, 298. March 1920. 
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REFERENCES TO DISCUSSIONS OF TOPICS IN SECTION 13 
TECHNICAL BOOKS AND IN LAW BOOKS. 


What Is Forgery? 
19 Cye., § 1366. 
13 A. & E., § 1082. 


Erasures, Alterations, Substitutions and 

Interlineations. 

Wigmore Ev., §§ 570, 2025, 2027. 

Chamberlayne, §§ 2182-2184. 

Jones, §§ 557-566. 

Best, § 229. 

26 C. J., §§ 10-16. 

2 Cyce., § 207. 

15 Cye., § 358. 

17 Cyc., §§ 189, 293. 

19 Cyc., § 1375. 

13 A. & E., § 1090. 

15 A. & E., § 279. 

Questioned Documents, Second Edi- 
tion, see Index. 

Scientific Investigation, 
Dagulos 

Forensic Chemistry, Lucas, p. 103. 


Mitchell, 


Writing of Document over Genuine Sig- 
nature as Forgery. 
26 C. J., § 898. 
13 A. & E., § 1087. 


Forged Documents. 
Science and the Criminal, Mitchell, 
pp. 93-104. 
26 C. J., § 907. 


Forgery Proved by Expert Witness. 
Wigmore Ev., § 1339. 
17 Cye., § 695. 
19 Cye., § 1422. 
26 C. J., § 968. 


Forgery Trials and Cases. 
Science and the Criminal, pp. 135- 


153. 

Ames on Forgery, pp. 120-129, 130- 
254, 

Disputed Handwriting, Hagan, pp. 
215-282. 


Motive for Forgery. 
Wigmore Ev., § 392. 
Judicial Proof, Wigmore, p. 240. 


Forgery. 

Wigmore Eyv., §§ 153, 238. 

Best, § 202. 

19 Cye., § 1422. 

Wills, Circumstantial E'vidence, pp. 
71, 72, 239-247, 454-466. 

Ames, Forgery, § 119. 

Hlagan, Disputed Handwriting, pp. 
3, 4, 92-97, 125-127. 

Gross, Criminal Investigation, pp. 
205, 766-770. 


Identification of Printers’ Type. 
Chamberlayne, § 2944. 


Traced Signatures. 

Jones, § 553. 

Questioned Documents, Second Edi- 
tion, see Index. 

Ames, Forgery, pp. 57-58, 68-72. 

Hagan, Disputed Handwriting, pp. 
89-92. 

Mitchell’s Documents and Scientifie 
Investigation, p. 149. 

““Seven Oaks,’’ by J. G. Holland, 
pp. 421-422. 

Literary Forgeries, J. A: Farrar, 
Longmans, Green & Co., London, 
1907. 
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SECTION 14. 


ALTERATIONS IN DOCUMENTS. 
SUBDIVISIONS AND SPECIAL TOPICS. 


. Erasures, Changes, Interlineations and Substitutions. 

. Chemical Erasures in Documents. 

. What is a Material Alteration? 

. Burden of Explaining Altered Writing. 

. Interpretation of Conflicting Statements in Documents. 


Or DR 


14-1 ERASURES, CHANGES, INTERLINEATIONS AND 
SUBSTITUTIONS IN DOCUMENTS. 
Alabama. 

Talley v. Cross, 124 Ala. 567, 26 So. 912 (1899). ‘‘An expert may testify as 
to the characteristics of the handwriting in question as to whether the writing is 
natural of feigned, was or was not writtten at the same time, with the same pen 
and ink and by the same person, and as to alterations or erasures therein, as to the 
age of the writing and the obscurities therein.’’ 


California. 

People v. Dole, 122 Cal. 486, 55 Pace. 581 (1898). ‘‘Nor did the court err in 
admitting the evidence of Logan that there is a fluid by means of which writing 
may be removed from paper.’’ 

Mickel v.- Althouse, 38 Cal. App. 321, 176 Pae. 51 (1918). ‘‘Assuming the law 
to be . . . that the comparative ages of documents and writing is a proper 
subject of expert testimony, yet as a ground for the admission of such testimony 
there should be some reasonably extensive length of time involved in the inquiry, or 
there should be some controversy over the genuineness of the signatures or the order 
in which they were made, or concerning intelineations or other irregularities 
discernible in the document.’’ 

People v. Staigers, 268 Pac. 923 (1928). ‘‘The specific acts upon which appel- 
fant was charged with having committed the offense mentioned, consisted of tlie 
alleged preparation in pencil of a letter, to which he obtained the signatures of his 
employers on April 23, 1927, which writing he later erased, writing in lieu thereof 
with typewriter, upon the same paper and over said signatures, a contract of employ- 
ment at a stated salary and commission. 


Colorado. 
Hendrix v. Gillett, 6 Colo. App. 127, 39 Pac. 896 (1895). ‘‘The alteration 
, was by adding to the first ‘A’ the marks or lines necessary to make it an 
‘M’ and in the same manner converting the second ‘A’ into an ‘N’. Experts were 
admitted to testify.’’ 


Idaho. 
General Motors Acceptance Corporation v. Talbott, 38 Idaho 13, 230 Pac. 30 
(1924). ‘*An examination of the note admitted in evidence discloses the fact that 
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Idaho—continued. 

the same is not complete and regular upon its face. Four irregularities appearing 
upon its face point to this conclusion: (1) Attention is first called to the date of 
the note, which appears as ‘February 14, 1921’. It is apparent that an erasure and 
change has been made. The figures ‘19’ are printed. The figure ‘2’ appears in 
black typewriting. The remainder of the date appears in blue typewriting.’’ 


Illinois. 

Pate v. People, 8 Ill. 644 (1846). ‘‘Phillips was an expert and as such, was 
better able from experience, to point out the erasures and alterations than the jury.’’ 

Harvey v. Smith, 55 Ill. 224 (1870). ‘‘If a person signs a note partly in ink 
but containing a material condition written only in pencil, he is guilty of gross care- 
lessness and if the writing in pencil is erased so as to leave no trace: behind, an 
innocent holder will take it discharged of any defense of alteration.’’ 

Rass v. Sebastian, 160 Ill. 602, 43 N. E. 708 (1896); 57 Ill. App. 417, affirmed. 
Claimed that an addition had been made to a document after filing. “We agree 
that the testimony of an expert in handwriting and inks should have been admitted.’’ 

Keller v. Bank, 292 Ill. 553, 127 N. E. 94 (1920). ‘‘It is immaterial whether 
the alteration is injurious or beneficial to the party who is liable on the instrument. 
Reducing the amount without the maker’s knowledge will void the instrument.’’ 
Check reduced in amount after deposit and return. 

Waggoner v. Clark, 293 Ill. 256, 127 N. E. 436 (1920). ‘‘Under the rule 
adopted in this state an interlineation . . . in an instrument does not, of 
itself, raise any presumption of law either for or against the validity of the 
instrument but the question when and by whom and with what intent it was 
made is-one of fact.  . . This court has uniformly required -that 
4 an interlineation shall be explained by the party claiming the benefit of 
the paper, and if it is suspicious in appearance and a satisfactory explanation is 
not made, the conclusion will be against its validity.’’ 

Lyon v. Oliver, 316 Ill. 292, 147 N. E. 251 (1925). ‘The surface of the paper 
shows that there had been an erasure where the figure ‘8’ now is.’’ 

Prior v. Jacobson, 158 N. Y. 401 (1927). ‘‘The mere fact that an erasure 
and interlineation were made in the will does not of itself, in law, furnish any pre- 
sumption as to when or by whom such interlineation and erasure were made. Schmidt 
v. Bauermeister, 279 Ill. 504, 117 N. E, 49; Webster v. Yorty, 194 Ill. 408, 62 N. E. 
907.”” 


Indiana. 

Nelson v. Johnson, 18 Ind. 329 (1862). ‘‘. . . the question to be solved 
by the skill of experts was, whether the figure ‘9’ in a promissory note had been 
altered to a ‘7’. This was a proper subject for the opinion of experts.’’ 


Kentucky. 

Hawkins v. Grimes, 13 B. Monroe 257 (1852). ‘‘ . . . the evidence of 
erasure and insertion of words and figures and the opinion of the witness [expert]. 
that there had been an erasure and insertion in certain parts of it were properly 
admitted.’’ 


Louisiana. 

Wheadon y. Turregano, 112 La., 36 So. 808 (1904). ‘‘Erasures or interlinea- 
tions in the substantial part of an instr ument are presumed to be false or forged and 
must be satisfactorily accounted for before the instrument can be received in evi- 


dence,’ 
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Michigan. 

Kux y. Mich. Central Savings Bank, 93 Mich. 511, 53 N. W. 828 (1892). 
Whether a figure was ‘‘1’’ or ‘‘4’’. ‘‘Experts were permitted to express an 
opinion upon this question. In this there was no error.’’ 


Kansas. 

Scott v. Thrall, 77 Kan. 688, 95 Pac. 563 (1908). ‘‘The original will showed 
an erasure by scraping. . . . A photograph of the will plainly showing an 
erasure at this point was in evidence. Another photograph with the words which 
it is claimed were erased written into the erasure disclosed the fact that such words 
fit the place where the mutilation appears.’’ 

‘‘Tt will be observed that the witness was allowed to testify that the hand- 
writing was nervous and unsteady . . . but the question objected to related to 
the ability of the writer . . . in making the erasure.’’ Objection sustained. 


Mississippi. 
Peeples v. Clark, 103 So. 500 (1925). ‘‘A material alteration of an instrument, 


even though it serves only as evidence of a fact or transaction, has the effect of 
preventing its use as proof of the matter which it purports to evidence.’’ 


Missouri. 

Swan vy. O’Fallon, 7 Mo. 231 (1841). ‘‘Whether the endorsement was erased 
cr not was a fact for the jury . . . and the court committed no error in refusing 
to permit the witness to tell them his opinion on the subject.’’ 

Ace Min. & Mill Co. v. R. U. Mining Co., 247 S. W. 172 (1923). ‘*. . . doeu- 
ment apparently executed in typed duplicates and plaintiff’s copy bore interlineations 
made with different ink, it devolved on plaintiff to show the interlineations were 
properly made.’? _ 

Vanausdol v. Bank of Odessa, 5 S. W. (2d) 109 (1928). ‘‘Mrs. Smith testified 
that the $15 mentioned in the contract made in 1920 with deceased was ‘$15 a month 
for board each month’. The part of the contract remaining after the piece was 
torn out does not so state, so a legitimate inference arises that the part torn out had 
something to do with the consideration of the $15 monthly payments to be made by 
the deceased under it. . . . The jury had a right to infer that the tearing of 
the contract was an attempt to destroy evidence in contradiction of her claim as to 
what was the consideration for the $1,500 check in dispute.’’ 


New Jersey. 


Ward v. Wilcox, 64 N. J. Eq., 303, 51 Atl. 1094 (1902). ‘The serutiny of the 
will forbids any notion that there have been two alterations and erasures in the 
clause. The erasure consisted in the complete obliteration of the previously written 
‘two’ and there was superinduced in Miss Ward’s handwriting the ‘ten’. Any sub- 
sequent erasure upon which the writing has been made would be unmistakably indi- 
cated.’’ Held altered before execution. 


New York. 


Dubois v. Baker, 40 Barb. 556, 30 N. Y. 355 (1864). ‘‘Does there appear to 
have been an erasure in the note? Was the erasure made before or after the body 
of the note was written? Are either of the edges of the note in question cut edges, 
or the ordinary foolscap edge? It is a mistake to assume that these questions called 
for an opinion. The answers to them elicited facts. He [the expert] was competent 
to say by comparison of this with other writings of Baker whether it was more 
crowded and the words more cramped and confined than his usual writing.’’ 

Hadeock v. O’Rourke, 6 N. Y. S. 549, 28 N. E. 256; Superior Court G. T. 
(1889). ‘‘Expert witnesses testified that they had examined the note under 
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New York—continued. 
the microscope and discovered certain superadditions and retouchings to portions 
of words and letters in the note and signature.’’ Held competent. 

Hoffman v. Prussian Natl. Ins. Co., 181 App. Div. 412, 168 N. Y. 8. 841 (1918). 
«f. . . the evidence by photographie enlargements [showing] that such considera- 
tion . . . had been raised from $800.00 to $1800.00 was competent.’’ 

In re Jackson’s Estate, 215 N. Y. S. 230 (1926). ‘‘It was conclusively estab- 
lished by the evidence that the alleged legacy to Harry H. Jackson in the disputed 
paper had been fraudulently altered by raising the amount from $5,000 to $505,000. 

‘ The ey idence of fraud in the pretended execution of the paper offered was 
overwhelming. ?? 


North Carolina. 

Otey v. Hoyt, 47 N. C. 72 (1854). ‘‘It was admitted that the signature 
was genuine but alleged that the seal and the body of the bond was a forgery. 
That the ink had been extracted from the body of a genuine paper by chemicals.’? 
Testimony of witness rejected because he was not qualified. 


North Dakota. 

Watkins v. Keeney, 201 N. W. 833 (1924). ‘‘It follows that the filling of 
the blank, if it was wholly unauthorized, as claimed by defendants, constituted 
under the decision in the Poitras case, a material alteration and resulted in a 
discharge of the sureties and guarantors.’’ 


Pennsylvania. 

Wheeler v. Ahlers, 189 Pa. 138 (1899). ‘‘The defense was that the notes 
had been fraudulently raised in amount by the maker after the endorsement. ... 
the door should be opened wide to all evidence tending to throw light on the 
transaction.’ 


Washington. : 

Hansen vy. Leadbetter, 124 Wash. 313, 214 Pac. 626 (1923). ‘‘The appearance 
of the original deed, which is before us, is that it had the words, ‘This conveyance 
is subject to a certain mortgage in favor of one Henry Mohler for the sum of 
$750.00’, inserted in the deed after it had been drafted. At the end of the 
description is a line of x’s and dashes to the end of the line, indicating that 
the deed had been finished at that place. At the end of the line after the x’s and 
dashes, the word ‘This’ is inserted with the same machine and ribbon, but the 
following line commences at a different place, a little to the left, and the next line 
at a little different place, to the left, thus indicating that the paper had been 
removed from the typewriter, and afterwards replaced. Ag 


Wigmore on Evidence, § 2027. 

‘*Probably as an echo of the early controversy just noticed, the question 
has also seriously been considered whether an expert may testify as to the existence 
or time of erasures, alterations, or interpolations. Such testimony is often not 
to be distinguished practically from testimony deciphering illegible writing which 
has uniformly been held proper. There is, at any rate, no scintilla of reason for 
doubt. ’? 


14-2 CHEMICAL ERASURES IN DOCUMENTS. 
Alabama. 
Birmingham Natl. Bank v. Bradley, 108 Ala. 205 (1895). ‘‘We are of the 
opinion the court erred in refusing to allow the plaintiffs to cross-examine expert 
witnesses of the defendant as to effect of acids on writing and whether in their 
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Alabama—continued. 

Opinion the writing could be altered or removed by the use of such means as to 
escape detection. . . . It is right and in fact necessary that expert testimony 
be subjected to every legitimate test on cross-examination in order to properly 
weigh it.’’ 

Birmingham Natl. Bank vy. Bradley, 23 So. 53 (1897). ‘‘But the real inquiry 
was whether a check could be altered by the use of chemicals without afterwards 
bearing any evidence of alteration. This was a question for solution by expert 
evidence.’’ 


Arizona. 

Lewis v. Hayden, 3 Ariz. 277, 32 Pac. 263 (1891). ‘‘Then again he had 
not sufficiently qualified himself as an expert to answer the question [whether 
there had been a chemical erasure] and it did not appear that he had sufficient 
knowledge, based on the inspection of the note, to testify concerning the fact.’’ 


Illinois: 

Lyon y. Oliver, 316 Ill. 292, 147 N. E. 251 (1925). ‘‘Four experts on behalf 
of the plaintiff in error gave as their opinion that these stains were caused by the 
use of an eradicator containing acid.’’ 

Seibel v. Vaughan, 69 Ill. 257 (1873). Citation 4-5. 


North Carolina. 

“Otey v. Hoyt, 47 N. C. (2 Jones L.) 72 (1854). ‘‘The defendant contended 
that . . . the body of it was a forgery; the original writing having been 
removed by some chemical process and the present writing substituted. To show 
that this could be done the witness Thore’ was introduced. He testified that he 
had just seen an experiment performed whereby legible writing, with ordinary 
ink, had been erased and extracted from a piece of paper (which he then held 
in his hand) by the application of certain chemicals. This witness stated he was 
no professed chemist . . . and knew little or nothing of the science thereof. 
The admission of this testimony was erroneous.’’ 


Wyoming. 

First Natl. Bank v. Ford, 30 Wyo. 110, Anno. A. L. R. 1441, 216 Pac. 691 
(1923). ‘‘Burden of Proof as to Alteration not apparent on face of instrument 
on party asserting affirmative of issue.’’ A twenty-seven page opinion discussing 
the subject. 


Vermont. 

Bridgman vy. Corey, 62 Vt. 1, 20 Atl. 273 (1890). ‘‘Under the microscope 
he discovered traces of pencil marks and that the fiber of the paper had the 
appearance of having been broken and rubbed before the ink was laid on. He 
should have been permitted to testify.’’ 


West Virginia. 

Beach v. O’Riley, 14 W. Va. 55 (1878). ‘‘If the warrant on its face rendered 
it doubtful whether the words . . . were still a part of the warrant or had 
been stricken out . . . the court ought to have permitted experts . . . to 
give their opinion as to whether the words were in fact erased or not.’’ 


United States. 

Offenstein v. Bryan, 20 App. Dis. Col. 1 (1902). ‘‘Whether he was present in 
Gibert Towle’s office when he used acid in altering any notes. . . . This was 
excluded. . . . This testimony we are constrained to hold was competent.’’ 
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14-3 WHAT IS A MATERIAL ALTERATION. 
Colorado. 

Anderson v. Sterling Lumber & Investment Co., 81 Colo. 452, 256 Pace. 10 (1927). 
‘<The objection was made and is here renewed that it contained material erasures 
and interlineations. At each one, however, the margin bore the initials of the 
notary. There was no error in admitting contract.’’ 


Florida, 

Driggers v. State, 90 Fla. 324, 105 So. 841 (1925). ‘‘The conviction herein 
of the statutory offense of fraudulently altering the marks of an animal with 
intent to claim same (section 5176, Rev. Gen. Stats. 1920) is in accord with 
controlling rules of law as to the charges given.’’ 


Georgia. 
Banks v. Lee, 73 Ga. 25 (1884). Middle initial of name erased. ‘‘We think 
that the initial of the middle name is immaterial.’’ 


Illinois. 


Blasey v. Delius, 68 Ill. 558 (1877). ‘‘On the trial, proof of the loss of 
the original was made, and a duly certified copy from the record of mortgages 
was read in evidence. . . . It is now claimed that the mortgage, after it was 
acknowledged, was altered . . . and then recorded. . . . Even the evidence 
of appellants, when considered without reference to the testimony adduced by 
appellee, does not overcome the presumption that the copy of the mortgage is 
a precise transcript of the original as it was executed and delivered. . . . An 
instrument of this character can only be impeached on clear and convincing 
evidence. ’’ 

Catlin Coal Co. v. Lloyd, 180 Ill. 898, 54 N. HE. 214) (1899) “See the 
court has uniformly required that the alteration or interlineation shall be explained 
by the party claiming the benefit of the paper, and if it is suspicious in appearance 
and satisfactory explanation is not made, the proper conclusion is a conviction of 
fact against the instrument.’’ 

Merritt v. Boyden & Son, 191 Il. 136, 60 N. E. 907 (1901). ‘‘If the amount 
named in a note is raised by erasing what is written, such alteration is a material 
one, and the note is thereby vitiated, so as to become void.’’ 

Anderson v. Augustana College, 300 Ill. 72, 132 N. E. 826 (1921). ‘* The 
mere fact of an alteration of an instrument raises no presumption as to when 
it was made. The question as to when, by whom, and with what intent the change 
was made is one of fact, to be determined from the evidence. When an alteration 
is suspicious in appearance and not satisfactorily explained, the conclusion of 
fact follows against the instrument, but the appearance of the instrument may 
furnish a satisfactory explanation without extrinsic evidence.’’ 

Natl. City Bank of St. Louis v. Withus, 237 Tll. App. 217 (1925). ‘Such 
change in the rate of interest constitutes a material alteration and avoided the note 
and no recovery could therefore be had on the same even though the appellant may 
have been a legal holder in due course and for value and without notice of the 
existing agreement of conditional delivery between appellee and the payee of the 
note. It was said in Keller v. State Bank, 292 Ill. 553, that 

‘¢ <The material alteration of a negotiable instrument by a party to it without 
the consent of the maker renders the instrument void; and.it cannot be enforced 
even by a subsequent purchaser in good faith, without notice. It is immaterial 
whether the alteration is injurious or beneficial to the party who is liable on the 
instrument. Reducing the amount without the maker’s knowledge will avoid the 


instrument.’ ’? 
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Indiana. 

Born v. Lafayette Auto Co., 196 Ind. 399, 139 N. E. 364 (1923). ‘‘It is the 
opinion of the court that the note sued upon was given in renewal of a note which, 
at the time of such renewal, had theretofore been materially altered by the payee, 
appellee herein, which avoided it, and that the note which had been so materially 
altered was insufficient upon which to base a renewal note.’’ 


Iowa. 

Monona County v. Gray, 200 Iowa 1133, 206 N. W. 26 (1925). ‘‘It is the 
settled rule in this state that an alteration apparent on the face of an instrument 
raised no presumption that it was made after delivery, and that the burden is upon 
the party alleging a material alteration to establish that it was made after delivery 
of the instrument . . . but it must be made to appear that the alleged alteration 
was made after delivery, before any presumption of fraud arises therefrom.’’ 


Marion Bank v. Leahy, 200 Iowa 220, 204 N. W. 456 (1925). ‘*The act 
of the plaintiff in writing the word ‘Marion’ after the bank designated by Bollinger 
in fhe note is such a change in the tenor of the note that under section 9585 supra, 
would avoid the note. Plaintiff’s admission of having made the change itself, after 
it bought the note, would be sufficient to avoid the note in their hands.’’ 


Council Bluffs Savings Bank v. Wendt, 203 Iowa 972, 213 N. W. 599 (1927). 
**Tt is now the established rule in this state that, even though an alteration is 
apparent upon the face of a written instrument, it does not raise a presumption 
that such alteration was made after delivery, but the burden is upon the party 
alleging the material alteration in such written instrument to show that it was 
made after delivery of the instrument. . . . ‘Where the instrument itself 
reveals the fact of an erasure, the burden is upon the one relying on such alteration 
to show that it is material.’ ’’ 


Kentucky. 
Puckett v. Commonwealth, 200 Ky. 509, 255 S. W. 125 (1923). ‘*. . . the 
receipt therefore . . . at the time of the payment was for $7.00, but that 


when next seen by him the word ‘seven’ originally appearing therein had been 
changed to ‘seventy’ by adding the letters ‘ty’.’’ Construed as forgery. 

Estep v. Owens, 273 S. W. 455 (1925). ‘‘Under the earlier English decisions 
the rule was that the alteration of a deed in a material part, even by a stranger, 
without right, avoided the deed. But this is not the rule now.’’ 

Kimberley v. Penix, — Ky. —, 18 S. W. (2d) 858 (1929). ‘‘Under these 
authorities it cannot be doubted that the change from ‘Jan. 30’ to ‘Feb.’ was a 
material alteration, in that it postponed the maturity of the various installments on 
the note by one month.’’ 


Maryland. 

Isaacs v. Williams, 129 Atl. 895 (1925). ‘‘There was no pretense by the 
plaintiff that he was not described as agent in the lease when it was signed. It 
is clear that the line through the word ‘Agent’ has no significance as an intended 
alteration. . . . There is no ground of reversal in the ruling by which the court 
allowed the lease to be proved.’’ 


Minnesota. 

O. N. Bull Remedy Co. v. Clark, 109 Minn. 396, 124 N. W. 20 (1910). ‘‘The 
drawing of cross lines over a written instrument . . . is a common mode of 
expressing an intent to erase or cancel it . . . such an act constitutes an 


alteration of the instrument.’’ 
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Minnesota—continued. 

Dr. Ward’s Medical Co. v. Wolleat, 160 Minn. 21, 199 N. W. 738 (1924). 
‘*A material change or alteration of an instrument is one which causes it to 
speak a language different in legal effect from that which it originally spoke.’’ 


Mississippi. 

Scott v. Perry, 106 So. 13 (1925). ‘‘An erasure or interlineation appearing 
upon the face of an instrument is not an alteration in a legal sense, unless made 
after the delivery of the instrument.’’ 

Upton v. Bush, 107 So. 284 (1926). ‘‘It is unimportant that the alteration 
was or was not beneficial or injurious to the party whom it is sought to charge 
on the instrument, but whether the contract in its altered condition is the contract 
into which he entered.’’ 


Missourt. 

Girdner v. Gibbons, 91 Mo. App. 412 (1901). ‘‘Adding the name of an 
attesting witness or erasing the same therefrom after delivery and without the 
consent of the obligor is . . . a nullifying alteration.’’ 

McClure v. Ennis Co., 268 S. W. 675 (1925). ‘‘On the question of alterations 
in the contract we hold that defendant’s contention that, since said changes were 
in plaintiff’s favor, there could be no valid objection to them, is untenable. . . . 
‘The smallest material change in a written instrument will invalidate it, without 
regard to the intent with which the change is made’.’’ Citing Carson v. Woods, 
177 S. W. 623. 

Dunbar v. Iowa State Bank, 295 S. W. 835 (1927). ‘‘We have no hesitancy 
in holding that a change of date is a material alteration, irrespective of the 
Missouri statute, and renders the paper void.’’ 

Murphy v. Holliway, 16 S. W. (2d) 107 (1929). ‘‘There is a distinction 
between an alteration which is made fraudulently and one which is made innocently. 
30th will invalidate the instrument as a contract, if the alteration is made by the 
party who is seeking to enforce the contract as altered; but, if the alteration is 
made without intent to injure or defraud, then there is no reason why the party 
should be prohibited from using the instrument as evidence in determining the 
nature of the defendant’s obligation, if one exists, subject to the right of the 
parties to show by oral evidence which parts of the instrument have been altered.’’ 


New York. 

In re Jackson’s Estate, 127 Misc. Rep. 187, 215 N. Y. S. 230 (1926). **In 
addition, although the jury was not required to answer the question, it was con- 
clusively established by the evidence that the alleged legacy to Harry H. Jackson 
in the disputed paper had been fraudulently altered by raising the amount from ~ 


$5,000 to $505,000.?? 


Oklahoma. 

Rochelle v. Anderson, 243 Pac. 528 (1926). ‘‘Although the rule was once to 
the contrary, it is now well established that a change made in an instrument by a 
stranger to it, and without the privity or consent of the parties interested, 
constitutes a mere spoliation as distinguished from an alteration.’’ 


Pennsylvania. 

Shiffer v. Mosier, 225 Pa. 552, 74 Atl. 426 (1909). ‘*The addition of the name 
of a witness to the signatures of a paper after its execution and without the 
knowledge of the obligators, is a material alteration.’’ 
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Pennsylvania—continued. 

Burke y. Harkins, 146 Atl. 94 (1929). ‘‘Our books contain a series of cases 
that settles that where a bond, deed, or any other instrument is offered with an inter- 
lineration or erasure that is material, it is a question for the jury on all the circum- 
stances whether the alteration was made before or after signature.’’ 


Texas. 

Tutt v. Morgan, 18 Tex. Civ. App. 627, 46 S. W. 122 (1898). ‘‘The transfer 
was intelligible and could be read notwithstanding the pen scratches through it. 
We think it was properly admitted in evidence.’’ 

Landon y. Haleomb (Civ. App.), 184 S. W. 1099. ‘‘If at the time the contract 
was executed the parties thereto intended and understood that the note was to remain 
permanently attached to the order, as found by the jury, then it follows that 
the separation of the order from the note for the purpose of negotiating the note 
was a material alteration of the note.’’ 

State Bank of Orange Grove v. Williams, 277 S. W. 773 (1923). ‘‘The indorse- 
ment was written on the attached paper [a duplicate form] so securely as not 
to be discovered by appellee and remained there for some nine months, when 
Lee says it got wet and became separated from the attached note, and having been 
laid on a table to dry was blown away. This note must be treated as an instrument 
in which it was materially altered, and there can be no recovery thereon unless 
the maker was careless in issuing it.’’ 

Sharpe v. Natl. Bank of Commerce, 272 S. W. 321 (1925). ‘‘The objection 
seems to be that its terms were varied because of the indorsement at the bottom 
left-hand corner as ‘due 15th January, 1920’, while the note matured on the 
17th day of December, 1919. There was no error in this ruling. The indorsement 
on the left-hand corner was in red ink and was no part of the obligation. It was 
not a material alteration.’’ 

Benson v. Adams, 274 8. W. 210 (1925). ‘‘As a general rule a change in 
an instrument which in no manner alters its identity or legal effect is not a 
material change, as where such change makes the instrument conform with itself, 
and where it supplies nothing further than that which would be implied without it.’‘ 

Foster v. Mayfield (Civ. App.), 297 S. W. 647 (1927). ‘‘. . . the change of 
an instrument by a stranger without the privity of any of the interested parties is 
strictly speaking, a spoliation, rather than an alteration.’’ 


Washington. 
Watkins Co. v. Denbeigh, 135 Wash. 488, 238 Pac. 13 (1925). ‘‘If the 
meaning of the instrument remains as it originally stood, the alteration is not 


material.’’ [Filling blank.] 


West Virginia. 

State v. Lotono, 62 W. Va. 315, 58 S. E. 621 (1907). ‘*The materiality of 
the alteration is a question of law for the court.’’ 

Merchants Bank & Trust Co. v. Peoples Bank of Keyser, 99 W. Va. 544, 130 
S. E. 143 (1925). ‘‘The proposition supported by some decisions, that every 
alteration in an instrument is presumed to have been made after delivery seems 
to us opposed to sound reason. . . . Unless an alteration is suspicious in character 
and such as to furnish intrinsic evidence of a subsequent alteration, it should 
be regarded as a legitimate part. of the instrument.’’ 


Wisconsin. 

Strehlow v. Reingruber, 224 N. W. 742 (1929). ‘‘In order to constitute an 
alteration, there must be some change or erasure or interlineation in the paper writ- 
ing constituting the evidence of the contract so as to make it another and different 
instrument, and no longer evidence of the contract which the parties made.’’ 
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14-4 BURDEN OF EXPLAINING ALTERED WRITING. 


Alabama. 
Glover v. Gentry, 104 Ala. 222, 16 So. 38 (1894). ‘‘. . . unless there is a 
suspicious alteration on its face, when the onus is on the plaintiff to explain it.’’ 
Whitewater Lumber Co. v. Langford, 216 Ala. 510, 113 So. 525 (1927). ‘‘The 
party producing a writing as genuine which has been altered or appears to have 
been altered, after its execution, in a part material to the questions in dispute, 
must account for the appearance or alteration.’’ 


Idaho. 

In re Fisher’s Estate, 279 Pac. 291 (1929). ‘‘The cancellations being apparent, 
the duty developed upon the proponent to explain them or at least to show that 
the original instrument had not been altered since coming into her hands. Mulkey 
v. Long, 5 Ida. 213, 47 Pac. 949.’ 


Illinois. 

Osborn v. Rearick, 156 N. E. 802 (1927). ‘* . . . but this is a question of 
fact, and the party producing such instrument is called upon to explain the 
alteration.’? 

Cross v. Janes, 158 N. E. 694 (1927). ‘‘. . . the alteration shall be 
explained by the party claiming the benefit of the paper, and if it is suspicious in 
appearance and a satisfactory explanation is not made, a conclusion of fact follows 
against it.’’ 


Kentucky. 

Hoskins v. Northern Lee Oil & Gas Co., 240 S. W. 377 (1922). ‘*. . . the 
burden is upon the party producing the paper to show, by satisfactory evidence, 
that the interlineations, erasures, or mutilations in the writing were made or oce- 
curred before its execution and delivery 22 


Maine. 

Smith v. Diplock, 144 Atl. 383 (1929). ‘‘There is in this state no presumption 
that alteration of a written instrument was made before or after its execution. ... 
It must be proved. . . . Material alteration, made after delivery, is fraud, and 
the burden is on the party claiming to gain because of such alteration to explain any 
apparent material alteration.’’ 


Missouri. 

Roettger v. Rothermel, 251 8. W. 427 (1923). ‘*Where, as here, the signing 
of the written paper is admitted and the sole defense sought to be made is that 
the instrument was altered in a material manner after the signing thereof, but where 
there is nothing upon the face of the instrument itself to show any alteration, the 
Lurden of proving by a preponderance of the evidence the fact of such alleged 
material alteration of the instrument rests upon him who asserts it . a 


Nevada. 

Sagardia v. Stockgrowers’ & Ranchers’ Bank, 274 Pac. 811 (1929). ‘*A book 
materially erased and altered cannot go to the jury unless the party offering it 
explains the erasures or alterations. Otherwise, however, of immaterial alterations. 
Abbott’s Proof of Facts (3d Ed.) 84.’ 


Oklahoma. 

Waite Phillips Co. v. Sidwell, 250 Pac. 415 (1926). ‘‘. . . the burden is 

upon the person seeking to enforce the contract to show that the change was made 
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Oklahoma—continued. 


prior to the signing, and also fully explained to and understood by the party 
signing it.’’ 

White v. Okla. Savings & Loan Association, 253 Pac. 977 (1927). ‘‘The altera- 
tion being conceded, if the proof shows that it was made while in the possession of 
defendants, and without the knowledge or consent of the plaintiff, the presumption 
would be that defendants are responsible for the alteration, and the burden would 
be upon them to explain the same, and the same rule would be applicable to the 
plaintiff.’ 

Terrell vy. State ex rel. Johnson, 272 Pac. 821 (1928). ‘‘Where the execution 
of a note is denied under oath, and on the trial the genuineness of the signatures to 
the note is admitted, but it is claimed that a material alteration has been made in 
the note subsequent to its execution, the presumption will be entertained that all 
alterations or interlineations were made prior to and with the consent of the makers, 
and the burden will be on the one alleging such alterations to show that they were 
made subsequent to the execution of the instrument, and without the consent of the 
makers. ’’ 


Texas. 

Olschewske v. Priester, 276 S. W. 647 (1925). ‘‘In response to a special issue 
the jury found that the note ‘had been raised by the defendant from $400 to $9,400 
without the consent of Simon Priester’. . . . Olschewske, while testifying in 
his own behalf, was asked: ‘Did you or anyone else ever make any alterations in 
that note after Mr. Priester signed it?’ . . . The question related to Olschewske’s 
own personal act, expressly charged to him by his antagonist, and the court should 
have allowed him to answer.’’ 


United States. 


City National Bank v. Slocum, 272 Fed. 11 (1921). ‘*. . . the true rule 
is that there is no presumption of law; that interlineations or erasures were either 
made before or after execution of a will that the burden of proof is on the pro- 
ponent to show that any alteration which he wishes to be considered effective was 
made before execution.’’ 


WRITING OVER FOLDS IN PAPER AS EVIDENCE OF ALTERATION, 5-2. 


14-5 INTERPRETATION OF CONFLICTING STATEMENTS IN 
DOCUMENTS. 
California. 

Akopoff v. Mesropian, 273 Pac. 604 (1929). ‘‘The rule against parol evidence 
to vary or contradict a written instrument does not exclude evidence to show that an 
alteration of a writing has been made, and where it is claimed that an instrument 
in evidence fails to express the true contract of the parties by reason of alterations 
therein, extrinsic evidence thereof is admissible.’’ 


Texas. 

Griffin v. Shamburger (Civ. App.), 262 S. W. 144 (1924). ‘‘The general rule 
“is, with reference to contracts executed upon blank forms, that, where there is an 
ambiguity because of apparent inconsistencies between the written or typewritten 
portions on the one part and the printed instructions on the other, the written or 
typewritten words will control, because the written words are the immediate language 
and terms selected by the parties themselves as setting forth their intention, while 
the printed form is intended for general use without reference to particular objects 


and aims.’’ 
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14-6 RIGHT TO FILL BLANKS. 
New Jersey. 

Koehler v. Ades, 142 Atl. 757 (1928). ‘‘The law is entirely settled that, 
if a person executes an agreement knowing that there are blanks in it to be filled 
up by inserting particular names, he is considered as consenting that the blanks 
may be thus filled after he has executed the contract.’’ 


Sequence of Crossed Strokes as evidence of alteration. 5-1. 
Forgery over Genuine Signature. 13-6. 
Continuity of Writing, See 5-3. 


ANNOTATIONS ON SUBJECTS IN SECTION 14. 
Presumption as to alteration of typewritten Instrument made in Duplicate. 
Tiel eAGm ON aise) OSU: 


What Alterations are Material. 
yESd Dd tte a bay A 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 14. 


Presumptions—Alteration of Instruments. 
29 Yale Law Journal, 355. January, 1920. 


Apparent Alteration in a Written Instrument. 
California Law Review, 10:162. January, 1922. 


REFERENCES TO DISCUSSIO™S OF TOPICS IN SECTION 14 IN 
TECHNICAL BOOKS AND IN LAW BOOKS. 


Chemical Erasures. 
Questioned Documents, Second Edition, see index. 


Stains and Marks on Documents. 
Ames on Forgery, pp. 100-109. 
Questioned Documents, Second Edition, see index. 
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SECTION 15. 


WILLS. 


. Definite Location. of Testator’s Signature not required. 
. Unusual Location of Signature may be Justified by Intention of Testator. 
. Wills must be Signed at the End. 

. Holograph Wills. 

. Witnesses to Wills. 

. Date of Wills. 

. Physical Form and Separate Sheets in Wills. 

. Formal Language Unnecessary. 

. ‘*Foundling’’ Wills. 

. Revocation of Wills. 

. The ‘‘Breaking’’ of Wills by Judges or by Juries. 

. Proof of Lost Wills. 

. Testamentary Declarations and Alleged Will Forgeries. 
. Order or Sequence of Signing. 

. ‘‘Seeing the Signing’’ Act. 

. Invalid Will made good by Valid Codicil. 

. Codicils. 

. ‘‘Alterations’’ and ‘‘ Filling of Blanks’’ in Wills. 

. Destruction of Later Revoking Will does not Revive earlier Revoked Will. 
. Punctuation and Capitalization in Wills. 

. In terrorem Clauses Canceling Bequests to Contestants. 


Bee ee p 
AMF WNRFOOMDNAUMRPWNH 


MMH H 
FOoDUmN~ 


The old and the new citations here presented do not of course cover all the 
phases of the important subject of the law of wills. Those presented, however, 
either have some relation to the subject of disputed documents or are frequently 
considered in connection with disputed document trials, and this is the reason 
for their inclusion. They should be considered as suggestive rather than as 
final and complete. In many instances the quotation is made, however, because of 
its special reference to this subject of disputed documents. 


15-1 DEFINITE LOCATION OF TESTATOR’S SIGNATURE ON 
WILLS NOT REQUIRED. 
California. 

In re McMahon’s Estate, 174 Cal. 423, 163 Pac. 669 (1917). ‘*. . . notwith- 
standing that the usual place of signing and so of evidencing this execution and 
completeness is at the end of the instrument, the signature of the testator found 
elsewhere than at the end may be, if circumstances warrant it, a signature of 
execution.’’ 

Re Henderson’s Estate, 196 Cal. 623, 238 Pac. 938 (1925). ‘‘The subscription 
to the second paragraph, ‘Your Loving Mother’ if a material consideration here, 
is a sufficient signature.’’ . . . ‘Where a will has been signed by the testator 
it is sufficient even though the signature ua not in the place on the instrument 
where usually such writing is signed, viz.: at the end of the document 
then it must so appear from the document itself that the signature was thus placed 
‘with the intent that it should there serve as a token of execution’ as to afford 
a ‘positive and satisfactory inference’ to that effect.’ 
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California—continued. 


In re Stratton, 112 Calif. 513, 14 Pac. 1028 (1896). In re Camp’s Estate, 134 
Cal. 233, 66 Pac. 1028 (1901). Unless specifically required by Statute the signature 
need not be at the end and may be in the body of the will. 


Illinois. 


Kolowski v. Fausz, 103 Ill. App. 528 (1902). ‘¢, , . it is immaterial where, 
in the will, the signature of the testator is placed, a it was placed there with the 
intention of authenticating the instrument ° 


Indiana. 


Hallowell v. Hallowell, 88 Ind. 251 (1882). ‘‘The fact that the signature 
of the testator followed the attestation clause did not prevent its being his 
signature to the will.’’ 

Thrift Trust Co. v. White, 167 N. BE. 141 (1929). ‘‘The fact that Mrs. Stock- 
man published the instrument as her will, and requested her nurse and neighbor to 
sign as witnesses, is evidence that she considered the will to be complete, and is 
evidence that it was her intention to adopt her name as written in the beginning of 
the will as her signature.’’ 


Massachusetts. 

Leatherbee v. Leatherbee, 247 Mass. 138, 141 N. E. 669 (1923). ‘‘The 
presumption of regularity in the execution of the instrument was cogent and in 
the absence of any evidence to meet it was conclusive.’’ 


Minnesota. 

In re Cravens’ Estate, 225 N. W. 398 (1929). ‘‘Concededly, our present statute 
does not require signing at the bottom. Literally it permits the signature of the 
testatrix, if proved as such, to appear anywhere on the instrument.’’ 

In re Cravens’ Estate, 225 N. W. 398 (1929). ‘‘It is familiar law that con- 
tracts in writing, even those required to be so under the statute of frauds, need not 
be subseribed in the technical sense—that is, signed at the bottom—unless a statute 
requires it. It is sufficient if there is a signature anywhere on the instrument shown 
to have been put there as a signing.’’ 


Mississippi. ' 
Armstrong v. Walton, 105 Miss. 337, 62 So. 173 (1913). ‘*As the statute 

is silent as to the place of the signature and merely provides that the will shall 

be in writing and signed we believe the rule that it is immaterial where the 


signature of the testator should be placed on the instrument should be followed in 
this state.’’ 


New Jersey. 


In re Phelan’s Estate, 82 N. J. Eq. 316, 87 Atl. 625 (1913). The statute of 
wills provides that the testament must be signed. It does not say that it must be 
subscribed and therefore the name of the testator by himself written in or on any 
part of the instrument, he intending thereby that so written should be a signing. 
of the will, satisfies the statute. ’’ 


New York. 


In re Jarvis Will, 124 Mise. 847, 208 N. Y. 8. 796 (1925). ‘‘There can be no 
possible doubt that the document expresses the intention of the testator that -he 
intended the instrument to be a will; that at the time of signing his name in the 
attestation clause in the presence of the witnesses it was intended by him to be his 
signature to his will and was so expressed and acknowledged before witnesses, who 
signed their names at the end of the will.’ 


[912] 


QUESTIONED DOCUMENTS: CITATIONS. § 15-1, 2 


North Carolina. 

Peace v. Edwards, 170 N. C. 64, 66 (1915). ‘‘. . . it is a signing within 
the meaning of the statute if the name of the testator is in the body of the will in 
his handwriting.’’ 

Alexander y. Johnston, 171 N. C. 468 (1916). ‘‘The name of the testator must 
be subscribed to the paper or inserted in some part thereof.’’ 


Virginia. 

Murguiondo v. Nowlands Exrs., 115 Va. 160, 78 S. E. 600 (1912). ‘The sole 
question for our determination is whether a signature of the testatrix upon the 
margin of the will is such a signature as is contemplated by our statute . . . we 
have no choice but to affirm the decision unless we are prepared to hold that a 
literal signing at the foot or end of the instrument is necessary in all cases and 
this we are not prepared to do.’’ 


Wisconsin. 

McAbee v. Gerarden, 187 Wis. 399, 204 N. W. 484 (1925). ‘‘It is the rule 
generally adopted that, where a statute requires the signing of an instrument, it is 
not necessary that the signature be at the end; but that, if the name of the party to 
be charged appears in any part, and was placed there by the party himself, or by 
his authority, and is applicable to the whole substance of the writing, it is sufficient.’’ 


Newfoundland. 
Re Walsh, 7 Nfld, 738 (1893). ‘‘Our Act does not require the signature to 
be made at any particular part of the will opt 


15-2 UNUSUAL LOCATION OF SIGNATURE MAY BE JUSTIFIED 
BY INTENTION OF TESTATOR. 
Alabama. 

29 Ala. 538, 540 (1856). ‘‘. . . if the testator with his own pen writes his 
own name in the beginning of the will . . . with the intention of giving it 
authority and acknowledges it to be his writing when he calls the subscribing wit- 
nesses to attest it, and, if at the time of acknowledgment he does not intend to sub- 
scribe it, the signing is sufficient, under the statute, without any subscription of 
his name at the bottom.’’ 

Massey v. Reynolds, 213 Ala. 117, 104 So. 494 (1925). ‘‘It appears on its 
face, from the ink used in signing it by the testator and by the witnesses and from 
other circumstances, that the testator in their presence signed it at the bottom 
twice, once for each subscribing witness.’’ 


California. 

Estate of Bernard, 197 Cal. 36, 239 Pac. 404 (1925). ‘‘In that case, in the 
document under consideration, as in the instant case, the name of the decedent 
appeared only in the introductory clause, and there, as here, the instrument closed 
abruptly without anything to indicate upon the face of the document that the 
signature in the exordium was adopted or intended to be adopted as the executing 
signature. . . . In the absence of anything on the face of the will to raise the 
inference that the.name in the exordium was intended as a signature in execution, 
the holographic document cannot be deemed a valid will.’’ 

In re England’s Estate, 259 Pac. 956 (1927). ‘‘We are satisfied that the 
finding of the probate court that the signing of the document by the deceased at 
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California—continued. 
the beginning was intended as a signature, and that the said instrument was valid, 
js sustained by the inferences arising from an inspection of the document itself.’’ 

In re Morgan’s Estate, 253 Pac. 702 (1927). ‘‘Looking at the instrument as 
a whole, we are of the view that, by the use of these words in the beginning of the 
instrument [Last will and testament of Ynez Morgan], it was the intention of the 
testatrix to thereby execute the document as a will.’’ 

In re Sullivan’s Estate, 271 Pac. 753 (1928). ‘‘If it is at the end of the 
document, the universal custom of mankind forces the conclusion that it was 
appended as an execution, if nothing to the contrary appears. If placed elsewhere, 
it is for the court to say, from an inspection of the whole document, its language 
as well as its form, and the relative position of its parts, whether or not there is a 
positive and satisfactory inference from the document itself that the signature was 
so placed with the intent that it should there serve as a token of execution.’’ 
Estate of Manchester, 174 Cal. 417, 163 Pac. 358 (L. R. A. 1917D 629, Ann. Cas. 
1918B 227). This rule has in substance been many times repeated by the Supreme 
Court.’’ 

Donahue v. Pochin, 197 Cal. 36, 239 Pac, 404 (1925). ‘‘In the absence of any- 
thing on the face of the will to raise the inference that the name in the exordium 
was intended as a signature in execution, the holographic document cannot be deemed 
a valid will.’’ 


Illinois. 

Bamberger v. Barbour, 167 N. E. 122 (1929). ‘‘It cannot be said, therefore, 
that the deceased had no other purpose or intent in placing his name where it appears 
in this instrument than to make it his signature. The evidence discloses no state- 
ment of the deceased that the name as written by him was intended to be his 
signature, and that he intended the instrument to be his completed will is not 
established by the evidence. The instrument was therefore not proven to be his 
will.’? 


Indiana. 

Thrift Trust Co. v. White, 167 N. E. 141 (1929). ‘‘Mrs. Stockman did not 
subscribe her name. In fact, her name is not attached to, nor does it appear in, 
the instrument, except as it is found in the superscription thereof, which is as fol- 
lows: ‘The will of Belle Stockman.’ . . . We conclude that . . . the will 
was duly executed.’’ 


Kentucky. 

Gentry’s Guardian v. Gentry, 219 Ky. 569, 293 S. W. 1094 (1927). ‘‘ The 
signature of testator should generally be placed above the attestation clause but 
the signature beneath such clause is a sufficient compliance with the provision that 
the signature must be at the end.’’ 


Michigan. 

In re Norris, 221 Mich. 430, 191 N. W. 238 (1922). A will is held to be 
properly signed if testator shows intent to adopt name at the beginning of will or in 
attestation clause. Annotated in 29 A. L. R. 884. 

In re Thomas’ Estate, 220 N. W. 764 (1928). ‘‘Her name was not signed at 
the foot of the will, but at the top she began as follows: ‘The will of Augusta M. 
Thomas, June 25, 1925’, ete. The question is whether thus writing her name at 
the top of the will is a sufficient signing, within the meaning of the statute. . . . 
We think that it was her intention to give effect to the will by writing her signature 


at the top thereof.’’ 
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Mississippi. 
Armstrong v. Walton, 105 Miss. 337, 62 So. 173 (1913). ‘‘It seems clear that 
it was the intent of the testator to make and execute this instrument as his will.’’ 


Missouri. 

Catlett v. Catlett, 55 Mo. 330 (1874). ‘‘It has been held in the cases on the 
subject with a very few exceptions, that in order to the validity of a will where it is 
not subscribed at the conclusion or foot of the instrument, but only appears at the 
commencement or in the body of the instrument, the will must, in order to its 
validity, have been in the handwriting of the testator, and he must have intended 
the signature, wherever inserted, to be the authentication of the instrument and 
have contemplated no further signing.’’ 


New Jersey. 
In re Phelan, 82 N. J. Eq. 316, 87 Atl. 625 (1913). 


New York. 

In re Jarvis’ Will, 124 Misc. 563, 208 N. Y. S. 796 (1925). ‘‘There can be no 
possible doubt that the document expresses the intention of the testator that he 
intended the instrument to be a will; that at the time of signing his name in the 
attestation clause in the presence of the witnesses it was intended by him to be his 
signature to his will and was so expressed and acknowledged before witnesses who 
signed their names at the end of the will.’’ 

In re Eyett’s Will, 124 Mise. 523, 209 N. Y. S. 251 (1925). ‘‘Inasmuch as the 
only signature of the testator which appears below the physical end of the will is 
the signature at the top of the attestation clause, it is a reasonable inference that 
that is the subscription to which the subscribing witnesses refer and attest.’’ 

Matter of Andrews’ Will, 162 N. Y. 1, 56 N. E. 529, 48 L. R. A. 662, 76 Am. 
St. Rep. 298. ‘‘It has been repeatedly laid down as the rule in this state, in cases 
we shall presently discuss, that the intention of the testator is not to be considered 
when construing this statute, but that of the Legislature. The question is, not what 
did the testator intend to do, but what has he done in the light of the statute?’’ 

In re Case’s Will, 126 Mise. 704, 214 N. Y. S. 678 (1926). ‘‘We conclude from 
the evidence that the testator did subscribe this instrument in the body of the 
attestation clause, with the intention of making his name as his subscription, in the 
presence of Cammer, and declare it to be his will, and request Cammer to be a 
subscribing witness . . . So the situation in the case at bar is that the court is 
convinced from the evidence that the testator subscribed his name in the attestation 
clause with the intention of making it a signature or subscription to his will, and 
that he did it in the presence of Cammer, and acknowledged his signature to 
Champlin.’’ 

In re Reilly’s Will, 129 Misc. 77, 220 N. Y. S. 781 (1927). ‘‘This paper. has 
not been executed as required by the statute, in that it has not been subscribed by 
the testator and by the witnesses at the end thereof, and therefore probate must 
be denied.’’ . 

In re Dodge’s Will, 129 Misc. 323, 220 N. Y. S. 604 (1927). ‘The law in 
respect to holographic wills, as to the manner and method of publication, is not so 
close and severe as where the will is drawn and executed under the direction of an 
experienced scrivener. A substantial compliance with the statute is sufficient 
If the circumstances surrounding the execution of a paper show that it was eeacited 
as a last will and testament, it may be admitted to probate against the testimony 
of the subscribing witnesses (In re Cottrell’s Will, 95 N. Y. 329), or upon the 
testimony of one and contrary to the testimony of the other.’’ 
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North Carolina. 

Peace v. Edwards, 170 N. C. 64 (1915). Four papers found, three undated and 
unsigned, one signed and ‘‘Last Will’’ written under signature. All four papers 
probated as a will. Walker, J., dissents. ‘‘This has always been ruled in this 
state in regard to wills, as to which the signature may appear anywhere.’’ 

Alexander v. Johnston, 171 N. C. 468, 88 S. E. 785 (1916). ‘*. . . the 
envelope is addressed to the plaintiff, and why should not that indorsement [on the 
envelope] in the handwriting of the testatrix be taken as part of the testamentary 
disposition ?’? 


Pennsylvania. 

Churchill’s Estate, 260 Pa. 94, 109 Atl. 533 (1918). ‘‘He failed to sign the 
paper at the end thereof and this essential requirement of the statute is not met by 
the insertion of his name in his own handwriting in three blank spaces in the printed 
form of the paper which he may have intended to use in executing this will.’’ 


Texas. 


Lawson v. Dawson, 21 Tex. Civ. App. 361, 53 S. W. 64 (1899). ‘‘ Where 
under the statute the word ‘signed’ is used, it is held that where a party writes his 
name either in the body or at the foot or end with the intent to execute the 
instrument, that it will be sufficient for that purpose.’’ 


Vermont. 


Adams v. Field, 21 Vt. 256 (1849). Signature need not be at end of will. 
A full discussion of the question. 


Virginia. 

Clark v. Hugo, 130 Va. 99, 107 S. E. 730 (1921). ‘*It must satisfactorily 
appear that he intended the very paper to be his will. Unless it does so appear, the 
paper must be rejected, however correct it may be in its form, however comprehen- 
sive in its details, however conformable to the otherwise declared intentions of the 
party, and although it may have been signed . . . with all due solemnity.’’ 


Forrest v. Turner, 146 Va. 734, 133 S. E. 69 (1926). ‘‘In the instant case 
the name is placed so as to manifest beyond question that it was intended as a 
signature: ‘Should anything happen this is O. K. Joseph M. Tatem.’ Why should 
not the testator be taken as intending by ‘this’ the foregoing, or what I have above 
written, ‘and I therefore now sign it’?’’ 


15-3 STATUTORY REQUIREMENT THAT WILLS MUST BE SIGNED 
AT THE END. 


Schouler on Wills, Sixth Edition, § 487. 


Maryland. 


In re De Garmendia’s Estate, 146 Md. 47, 125 Atl. 897 (1924). ‘‘But when 
the incompleteness consists of blank spaces in a signature clause, absence of signature 
of the testator at the place designated, and absence of signatures of witnesses after 
an attestation clause, then it would be difficult for a court on any extrinsic testimony 
to be satisfied that the paper was intended to be taken as a completed will . . ~ 
This court does not find sufficient ground for probate of this as a final, exeeuted 
will, and for this reason also, concludes that the order appealed from in the second 
appeal must be affirmed.’’ 
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New York. 

In re Crosson’s Will, 134 Mise. Rep. 154, 235 N. Y. 8. 711 (1929). ‘‘The 
writing on the second page of this paper, following all of the signatures, however, is 
dispositive. Matter of Blair’s Will, 84 Hun 581, 32 N. Y. S. 845, affirmed 152 
N. Y. 645, 46 N. E. 1145. It consists of four distinct bequests. We have, there- 
fore, a situation where the signatures to the propounded paper are followed by 
writing of a dispositive character, which was there when the signatures were made; 
hence they are not at the end of the document.’’ 


Ohio. 

Hane vy. Kintner, 111 Ohio 297, 145 N. E. 326 (1924). ‘*It will be seen that 
certain words follow the signature . . . if it further appears that the words 
following the signature were written at or before the time the testatrix signed her 
name to the will, then the signature of the testatrix is not at the end of the 
will, and it fails to conform to the statute.’’ 


15-4 HOLOGRAPH WILLS. 


The following states by statute or by practice recognize the validity of holo- 
graph wills: Alaska, Arkansas, Arizona, California, Idaho, Kentucky, Louisiana, 
Mississippi, Montana, Nevada, North Carolina, North Dakota, Oklahoma, Pennsyl- 
vania, Porto Rico, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia. 

The following states by statute provide that holograph wills are void unless 
dated: California, Idaho, Louisiana, Montana, North Dakota, South Dakota. 

In the following states the date is not essential to the validity of a holographic 
will: Arizona, Kentucky, Mississippi, North Carolina, Pennsylvania, Tennessee, 
Texas, Virginia, West Virginia. Schouler on Wills, Sixth Edition, Vol. 1, p. 495. 


Arkansas. 

Toler v. Brown, 157 Ark. 225, 247 S. W. 1075 (1923). ‘‘An unattested will 
written in the handwriting of the testator may be established by the unimpeachable 
evidence of at least three disinterested witnesses to the handwriting and signature.’’ 
Finding was that a letter was not a will. 


California. 

Re Dreyfus, 175 Cal. 417, L. R. A. 1917F, 165 Pac. 941 (1917). Section 1277 
of California Civil Code, providing that a holographic will should be ‘‘entirely 
written, dated and signed by the hand of the testator himself,’’ requires that the 
writing be with the hand of the testator by means of pen and ink or pencil of some 
description. No part of its contents may be in typewriting or printing. 

Estate of Devlin, 198 Cal. 721, Pac. 577 (1926). ‘‘There are three things, 
therefore, which must be done by the testator to constitute an olographic will 
within the section. If he has merely written it in his own hand and has failed to 
date or sign it, it is not a valid olographic will, and from the declaration that he has 
written it in his own hand there is nothing from which the inference can be drawn 
that he has signed it or that he has intended to adopt as his executing signature 
the name which he as inserted in the exordium.’’ 

In re Morgan’s Estate, 200 Cal. 400, 253 Pac. 702 (1927). ‘*This court has, 
upon a number of occasions very recently, been called upon to consider the nature 
of the evidence permissible and sufficient to establish the due execution of an 
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California—continued. 

olographie will, where the signing thereof by the testator is not in the customary 
place at the end of the instrument . . . the signature of a testator found 
elsewhere than at the end may be, if circumstances warrant it, a signature of 
execution, but that the only evidence which will warrant this conclusion must be 
found in and on the instrument itself. Estate of McMahon, 174 Cal. 423, 163 Pac. 
669, L. R. A. 1917D° 778.?? 

In re England’s Estate, 259 Pac. 956 (1927). ‘‘It in all respects appears 
to be a completed document. It lacks punctuation throughout, and the fact that no 
period appears at the end of the concluding paragraph does not indicate that the 
document was incomplete, since the testatrix did not use periods in closing other 
paragraphs and sentences in the will.’’ 

In re Oldham’s Estate, 265 Pac. 183 (1928). ‘‘Our attention has not been 
called to any authority nor are we aware of any such, which holds that the mere 
presence of printed words upon a sheet of paper, used by a person for the purpose 
of writing thereon an holographic will, renders the will invalid when such printed 
matter is no part of the writing.’’ 

Re Dreyfus, 175 Cal. 417, 165 Pac. 941 (1917). ‘‘ While it is true that a will 
made wholly by the testator and by means of a typewriter may be said to have been 
made ‘by the hand of the testator himself’, it would not be true, accurately speak- 
ing, that such a will had been ‘written’ by him.’’ 

Re de Caccia, 273 Pac. 552 (1928). ‘‘The printed words [on holographie will, 
‘Oakland, California’] are in no way essential to the validity of the instrument 
as a holographic will, and we are not to presume that the decedent made them a 
part of the instrument.’’ 


Kentucky. 

Rutledge v. Wiggington, 179 S. W. 389, 132 Ky. Under Ky. St. (1909) 4828, 
a will wholly in the handwriting of the testatrix is valid. 

Adams’ Ex’x v. Beaumont, 10 8. W. (2d) 1106 (1928). ‘‘In the case of In re 
Dreyfus’ Estate, 175 Cal. 417, 165 Pac, 941, L. R. A. 1917F 391, the Supreme Court 
of that state had under consideration a typewritten will, signed by the testator, but 
not witnessed—a will in the exact condition as the will in this case—and in dis- 
cussing the paper and its validity the court used this language: 

‘¢ ‘While it is true that a will made wholly by the testator by means of a type- 
writer may be said to have been made ‘‘by the hand of the testator himself’’, it 
would not be true, accurately speaking, that such a will had been ‘‘written’’ by 
him. The process of making letters on paper with a typewriter is essentially a 
process of printing. The type fixed on a bar is stained with ink and then pressed 
against the paper, leaving its imprint precisely as in a printing press.’ 

‘<For a time so long that the memory of man runneth not to the contrary, letters 
and words have been written with the hand, and ideas and intentions thus expressed 
on papyrus, parchment, or paper, by means of stylus, or pen and ink, or pencil of 
some sort; and it is a well known fact that each individual who writes by these 
means acquires a style of writing, a certain mannerism in the formation of letters 
and words, absolutely peculiar to himself, and which, almost without exception, 
renders his handwriting easily distinguishable from that of others by those familiar 
with it, or by experts in chirography. Hence it is that the statutes of the several 
states provide that a will ‘wholly written by’ or ‘wholly in the handwriting of’ the 
testator may be established as such without subscribing witnesses. While our 
statute contains the expression ‘wholly written by’ the testator, yet, considering 
the time of its enactment and the means then prepared, we are constrained to hold 
that an unattested will, or a will not subscribed by witnesses to its execution or 
acknowledgment by the testator, must be wholly in the handwriting of the testator.’’ 
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Louisiana, 

Succession of Beird, 145 La. 82 So. 881 (1919). Re Noyes, 40 Mont. 190, 105 
_ Pac.. 1017 (1909). Billings Estate, 64 Cal. 427, 1 Pac. 701 (1884). Estate of 
Plumel, 151 Cal. 77, 90 Pac. 192 (1907). 

Succession of Curtis, 149 La. 487, 89 So. 629 (1921). ‘‘Article 1588 of the 
Civil Code declares that, in order to be valid, an olographic testament must be 
entirely written, dated and signed by the hand of the testator . . . It is well 
settled that, if any part of the date appearing on an instrument purporting to 
be an olographic testament is doubtful or uncertain, whether as to the day, month 
or year, the effect of the uncertainty or doubt about the date is the same as if 
the instrument were not dated at all; such an instrument is not a valid olographic 
testament.’’ 

Succession of Guiraud, 114 So. 489 (1927). ‘‘It is not necessary for the 
validity of an olographic will that it be written on the same day, at one time, and 
in the same ink. It suffices that it be written entirely, dated, and signed by the 
hand of the testator. Succession of Cunningham, 142 La. 701, 77 S. 506.’’ 

Succession of Walsh, 117 So. 777 (1928). ‘‘We are therefore in strict accord 
with the French commentators when they say that an olographie will which is 
not entirely written, dated, and signed by the testator, but which contains matters 
written in a foreign hand or a hand other than of the testator, is not the exclusive 
work of the testator, and is therefore null and void.’’ 

Jones y. Kyle, 123 So. 306 (1929). ‘‘Nor does the fact that there are subscrib- 
ing witnesses to the olographic will affect in any way its validity. That is mere 
surplusage, and to be disregarded. Heirs of Andrews v. Andrews’ Executor, 12 
Mart. 713.’’ 

Jones yv. Kyle, 123 So. 306 (1929). ‘‘And the date to an olographic will may 
be placed at the head, at the foot, or in the body thereof; it may be placed even 
below the signature of the testator. Lagrave v. Merle, 5 La. Ann. 278, 52 Am. Dec. 
589; Succession of Fuqua, 27 La. Ann. 273; Zerega v. Percival, 46 La. Ann. 590, 
15 So. 476.’’ 


Mississippi. 

Buffington v. Thomas, 30 So. 1039 (1904). Letter as a will. ‘‘The request 
to ‘answer at once’ was [not] designed to alter its nature and so the words, ‘this 
is private’.’? Held properly probated. 

Baker v. Brown, 36 So. 539 (1904). ‘All of this instrument except these 
two words, ‘My Will’ were written by the testatrix.’’ Held to be a valid holo- 
graphic will. 


New York. 

In re Crill’s Estate, 124 Misc. 134, 207 N. Y. S. 775 (1924). ‘‘The will now 
before ‘this Court is a holographic will, without an attestation clause, and it is 
urged that the courts are not as strict in holding what is a compliance with the 
statute in such cases as in others. The courts hold, however, that a substantial 
compliance with the requirements of the statute is necessary, and that in respect 
to holographic wills no exception is made, and even in such cases there must be a 
substantial compliance with the formalities of the statute.’’ 

Matter of Turrell’s Will, 28 Misc. Rep. 106, 59 N. Y. 8S. 780 (affirmed 47 App. 
Div. 560, 62 N. Y. S. 1053, 166 N. Y. 330, 59 N. E. 910) (1899). ‘‘Much stress is 
laid on the fact that the will is holographic. I am aware that this is always a cir- 
ecumstance to be considered as strongly indicative of the absence of fraud or 
imposition, and as clearly pointing the intention of the testator.’’ 


North Carolina. 


Alston v. Davies, 24 S. E. 15 (1896). A holograph will may be, and 
frequently is, in the form of a letter. 
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Oklahoma. 


Davis v. Davis, 207 Pac. 1065 (1922). ‘‘A ‘holographic will’ is one that is 
entirely written, dated and signed by the hand of the testator himself.’’ 


Pennsylvania. 

Re Kimmell, 278 Pa. 435, 123 Atl. 405 (1924). Annotation 31 A. L. R. 678. 
““Does the word ‘Father’, when taken in connection with the contents of the 
paper, show that it was ‘signed by him’ . . . If then, the word ‘Father’ was 
intended as a complete signature to this particular character of paper, it answers 
ajl the purposes of the Wills Act.’? 


Texas. 
Maris v. Adams, 106 S. W. 175 (1914). Partly printed will with written 
clauses by testator is not a holograph will under Texas Rev. St. 1911, art. 7858. 
Harmon v. Ketchum, 299 S. W. 682 (1927). ‘‘The letter was properly executed 
as an holographic will, and in our opinion was testamentary in character. Barnes 
y. Horne (Tex. Civ. App.), 233 S. W. 859.?’ 


Utah. 


In re Wolcott’s Estate, 54 Utah 165, 180 Pac. 169 (1919). Olographie will 
cannot be written on printed form adopting printed words as part of will. 


Canada. 


In re Aird, 28 Quebec Super. Ct. 235 (1905). MHolograph Wills. Schouler 
on Wills, Sixth Edition, § 417. 

Signature by Proxy. 16-4. 

Will Signature by Ward. 16-4. 

Devisee as Attesting Witness. 1-21. 

Guided Hand or Assisted Writing. 2-5. 


15-5 WITNESSES TO WILL. 
Alabama. 

Massey v. Reynolds, 213 Ala. 117, 104 So. 494 (1925). ‘‘The execution of the 
will may be proven by evidence and circumstances other than the testimony of the 
two subscribing witnesses. Allen v. Scruggs, 190 Ala. 654, 67 So. 301. And the 
subscribing witnesses need not be present when the testator signs it. Ritchey v. 
Jones, 210 Ala. 205, 97 So. 736, and authorities supra.’’ 


Colorado. 

Estate of Hurley (Lenahan v. White), 79 Colo. 347, 245 Pac. 711 (1926). 
«¢, , ,. It was held that where, owing to the failure of the memory of the subserib- 
ing witnesses, it is impossible to obtain direct testimony that the testator’s signature 
was upon the paper when the witnesses subscribed it, circumstances may be resorted 
to.?? 


Georgia. 

Goza v. Browning, 96 Ga. 421, 23 S. E. 842 (1895). ‘‘When it is sought to 
prove that the deed is a forgery, it is not necessary to call or account for the 
alleged subscribing witnesses.’’ 

Little v. Rogers, 99 Ga. 95, 24 S. E. 856 (1896). ‘‘That a witness may attest 
a will by his mark, provided he can swear to the same.’’ 
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Illinois. 

Kolowski v. Fausz, 103 Ill. App. 528 (1902). ‘‘. . . in the absence of statutory 
provision to the contrary, it is immaterial upon what part of the instrument the 
attesting witnesses sign their names.’’ 


Hayhurst v. Jones, 215 Ill. App. 315 (1919). ‘‘Where subscribing witnesses 
deny their signatures to a will, it may be proved by expert testimony.’’ 

Valentine v. Second Baptist Church of Chicago, 293 Ill. 71, 127 N. E. 178 
‘*The subscribing witnesses to a will are not to be regarded as more or less 
truthful than other witnesses because they are subscribing witnesses. Like all 
other witnesses, their recollection is sometimes very bad and sometimes remarkably 
good, according to their desires or prejudices in the case, if any they happen to 
have . . . Their testimony in this case is overcome by other evidence.’’ 


Craig v. Wismar, 310 Ill. 262, 141 N. E. 766 (1923). ‘‘It is not necessary that 
the attesting witnesses sign in the presence of each other. Though there is a recital 
in the attestation clause that they did sign in the presence of each other and 
though that does not accord with the fact, it does not vitiate the force of the 
attestation clause.’’ 

Hill v. Chicago Title & Trust Co., 152 N. E. 545 (1926). ‘‘The insertion of 
this provision in section 6 is sufficient evidence that it was the intention of the 
Legislature that evidence other than that of the one surviving witness must be 
introduced to prove each material fact of the execution of the will, including its 
attestation. ’’ : 

Landry v. Morris, 325 Ill. 201, 156 N. E. 270 (1927). ‘‘It is apparent from 
the testimony she was in a stupor or state of semiconsciousness whien she signed 
the instrument, and that she was roused out of her stupor by appellant, who told 
her it was the will . . . We are impressed from the testimony of the witnesses 
that the testatrix was not in a state of entire consciousness when the will was 
signed.’’ 


Kentucky. 

Upchurch, v. Upchurch, 16 B. Mon. 102, 113 (1855). ‘‘Here the witnesses 
did not write their names but they were written for them . . . This writing of 
their names by another under such circumstances should, in our opinion, for every 
purpose contemplated by the law, be regarded as their own act.’’ 


Tackett v. Tackett, 204 Ky. 831, 265 S. W. 336 (1924). ‘‘The due execution 
of a will may be proven by one of the attesting witnesses, if he can testify 
to compliance with all the requirements of the statutes. It has also been held 
that one of the subscribing witnesses may prove the execution of the will and its due 
attestation by himself and others, and, if his testimony is satisfactory, it is 
sufficient. ’’ 

Ledford v. Hubbard, 292 S. W. 345 (1928). ‘‘If when a testator made his 
will he could not have seen the attesting witnesses sign on account of an obstruction 
to the view, and by reason of his enfeebled condition he could not have placed 
himself in a position to see them sign, the attestation was not good . . . It 
would seem, from these authorities, reasonable to hold that a signature: is made 
in the presence of a party when he can see the signature written. The party 
writing the signature is regarded as an instrument in the hands of the signer and 
not as an agent of the signer.’’ 


Massachusetts. 

Leatherbee v. Leatherbee, 141 N. E. 669 (1923). ‘‘Every person of full age 
and sound mind may by his last will in writing, signed by him or by a person 
in his presence, and by his express direction, and attested and subscribed in his 
presence by three or more competent witnesses, dispose of his property.’’ 
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New York. 

In re McDonough’s Estate, 193 N. Y. 8. 734 (1922). ‘‘For a person to be able 
to claim that he was a witness to an instrument, he must sign as such, and tle 
mere fact that his name is on the paper for some other reason will not be considered 
sufficient to constitute one a subscribing witness, for the purpose of authenticating 
a certificate of incorporation. . . . The rule as to witnesses to a will should 
be as strictly compiled with.’’ 


In re Van Derzee’s Will, 124 Mise. 539, 208 N. Y. 8. 687 (1925). ‘‘It is not 
necessary that the witnesses should subscribe in the presence of each other. Hoysradt 
v. Kingman, 22 N. Y. 372. But a testator must subscribe his name and declare the 
writing to be his last will in the presence of at least two witnesses.’’ 


In re Rothstein’s Estate, 133 Misc. Rep. 547, 233 N. Y. S. 235 (1929). ‘*On 
the ninth page of testator’s will Maurice F, Cantor’s name appears in handwriting 
on the lower left-hand side, placed closely to a cross on the right-hand side, which 
had been penned on the paper with the word ‘his’ above the cross, and the word 
‘mark’ below it. . . . I find that Maurice F. Cantor is not a ‘subscribing 
witness’ of testator’s will.’’ 


In re Shaver’s Estate, 231 N. Y. S. 596 (1928). ‘‘It therefore becomes impor- 
tant in contested cases of alleged bogus wills to inquire whether the contesting 
witnesses are persons who might naturally be chosen by a testator. . . . Friend- 
ship and long acquaintance would seem to make their selection by Dr. Shaver a 
reasonable and natural choice.’’ 


Rhode Island. 


Maynard et al. v. Jacobs, 141 Atl. 616 (1928). ‘‘As testatrix, if she had looked, 
could have seen the witness when she signed, it was held that this was a signing 
in contemplation of the law in the presence of the testatrix, and it was immaterial 
whether testatrix actually saw her sign.’’ 


Texas. 

Jones v. Steinle, 15 S. W. (2d) 164 (1929). ‘‘Articles 3344 and 3348, R. 8S. 
1925, place the burden upon the proponent to show that a will offered for probate was 
executed ‘with the formalities and solemnities and under the circumstances required 
by law’, which includes establishing whether the will was subscribed to by the 
attesting witnesses in the presence of the testator.’’ 


Wisconsin. 

Will of Johnson, 175 Wis. 1 (1922). Defining at length ‘‘subscribing witnesses 
to a will.’’ 

In re Wilm’s Estate, 196 N. W. 255 (1923). ‘‘But our court in an early 
day, in the case of Will of Downie, 42 Wis. 66, decided in 1877, held that the 
witnesses must subscribe in a place where the testator, if not blind, may, if he so 
desires, see them sign, and that the statute is not satisfied by the will being brought 
in an adjoining room where he cannot see them, though he assents to and approves 
of the attestation.’’ 


15-6 DATE OF WILL. 
Alabama. 

Demopolis "Tel. Co. v. Hood, 212 Ala. 216, 102 So. 35 (1924). ‘‘An examina- 
tion discloses the number ‘490’ and ‘6—4—23,’ standing for June 4th, 1923. These 
marks, in connection with the testimony are sufficient on the question of identifica- 
tion.’’ 

Carmichael v. State, 213 Ala. 264, 104 So. 638 (1925). ‘‘The date indicated 
[by figures only 11-19-24] we judicially know was November 19, 1924 . . .”? 
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Arkansas. 

Sneed v. Reynolds, 166 Ark. 581, 226 S. W. 686 (1924). ‘‘It is first insisted 
that the will is not valid for the reason that it is essential to the validity of such 
a will that it be dated, and that the date of this instrument is not entirely in the 
handwriting of the testatrix, being partly printed and partly written . . . The 
absence of date is immaterial, even as to a holographic will.’’ 


California. 

Estate of Clisby, 145 Cal. 407, 78 Pac. 964 (1904). The date in the will 
reed not be the true date. Estate of Fay, 145 Cal. 82, 78 Pac. 340 (1904) holding 
valid a will written in 1889 and erroneously dated ‘‘1859’’. 

In re Vance’s Estate, 174 Cal. 122, 162 Pac. 103 (1916). ‘‘. . . in order to 
comply with the requirement that it be dated, must designate a certain day, month 

and year.’’ 


Louisiana, 

Succession of Beird, 145 La.—,82 So. 881 (1919). ‘‘The date, therefore, must 
be certain and beyond speculation. Tested by this rule, the document assailed 
[dated ‘9/8/18’] here fails to meet the requirements of the law.’’ 

Succession of McCay (Mary L. Shaffter Will), 166 La. , 117 So. 772% (1928). 
sc... . uneertainty of date of a will vitiates it . . . On the other hand, it is 
well settled that the olographie will which shows the date, the month, and the year 
of its making in surcharged figures is valid, if those figures permit the exact date 
to be seen and recognized with certainty.’’ 

Jones vy. Kyle, 123 So. 306 (1929). ‘But there is no law which forbids a 
testator, who has made a will which is incomplete for want of a date, from com- 
pleting such will by dating it properly. For ‘it is not necessary for the validity of 
an olographiec testament that it be written on the same day and at one time. It 
suffices that it be written entirely, dated, and signed by the hand of the testator.’ 
Succession of Cunningham, 142 La. 701, 77 So. 506. Cf. Gaude v. Baudoin, 6 La. 
722.7? 

Jones y. Kyle, 123 So. 306 (1929). ‘‘And the date to an olographie will may 
be placed at the head, at the foot, or in the body thereof; it may be placed even 
below the signature of the testator.’’ 





Montana. 

In re Noyes Estate, 40 Mont. 10, 105 Pac. 1017 (1909). Partly printed date 
voids holographic will. ‘‘The figures ‘190—’ in the designation of the year in the 
date, are printed. . . . Omitting the figures ‘1y0’ from the date the instrument 
is without date, and is therefore invalid as a will.’’ 


North Carolina. 
Peace vy. Edwards, 170 N. C. 64, 86 S. E. 807 (1915). On question of date. 


Oklahoma. 

Re Hail’s Estate, 235 Pac. 917 (1925). ‘The sole question to be passed on in 
this case is: Does the omission of the day of the month in the date to said will 
jnvalidate it and justify the court in denying it probate as the last will and 
testament of John D. Hail, deceased? The Oklahoma statute reads: ‘A _holo- 
graphie will is one that is entirely written, dated and signed by the hands of the 
testator himself. It is subject to no other form, and may be made in or out of this 
state, and need not be witnessed.’ . . . We hold that the date, ‘November 
1919’ is a substantial compliance with the statute.’’ 
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15-7 PHYSICAL FORM OF WILL. 
Alabama, 
Barnewell v. Murrill, 108 Ala. 366, 18 So. 83 (1895). ‘‘The writing on several 
and separate sheets the law permits.’’ 


Arkansas. 


Musgrove v. Holt, 183 Ark. 355, 240 S. W. 1068 (1922). ‘*The statute does 
not require that a will shall be written in ink or pencil or that it may not be written 
in both.’’ 


Illinois. 


Martin vy. Martin, 165 N. E. 644 (1929). ‘‘Under the statutes of this state, 
it has been uniformly held that, to entitle a will to probate, four things must occur: 
The will must be in writing and signed by the testator or by some one under his - 
direction; it must be attested by two or more credible witnesses; two witnesses 
must prove that they saw the testator sign the will in their presence or that he 
acknowledged the same to be his act and deed; and they must swear that they 
believe the testator was of sound mind and memory at the time of signing and 
acknowledging the same.’’ 


Kentucky. 

Cole v. Webb, 220 Ky. 817, 295 S. W. 1035 (1927). ‘‘Courts and text-writers 
have engaged in considerable discussion upon the legality of disconnected sheets 
being admitted as contents of the will of which they purport to be, and are offered 
as parts, as will be seen from the opinion in the case of In re Maginn, 278 Pa. 89, 
122 Atl. 264, and reported in 30 A. L. R. 418, together with an annotation contained 
in the latter publication and following the opinion. The question is also discussed 
in Sellards v. Kirby, 82 Kan. 291, 108 Pac. 73, 28 L. R. A. (N. S.) 270, 136 Am. St. 
Rep. 110, 20 Ann. Cas, 214. See, also, the case of Woodruff v. Hundley, 127 Ala. 
640, 29 So. 98, 85 Am. St. Rep. 145. 

‘‘The general rule, as gathered from all the cases, is, as stated in the annota- 
tion in 30 A. L. R. 424, supra, ‘that a will may be valid although written on 
several separate sheets of paper, if the several sheets are coherent in sense.’ 
Some of the cases referred to and commented on in that annotation, and which 
are, perhaps, influenced at least to some extent by statute, hold that where the 
separate sheets are not in some manner physically attached, and especially if they 
are not consecutively numbered, the offered papers will be rejected in the absence 
of substantial and credible proof as to the identity of all its parts those actually 
executed by the testator. For the reasons indicated, the judgment is affirmed.’’ 


New York. 

In re Whitney’s Will, 153 N. Y: 259, 4 N. E. 272 (1897). ‘On a separate slip 
of paper are written two additional subdivisions . . . and this is attached to 
the face of the will . . . by metal staples . . .’’ Probate denied. 

In re Field’s Will, 204 N. Y. 448, 97 N. E. 881 (1912). ‘*There is no statute 
forbidding the use of separate sheets, or directing how they shall be joined together.’” 

In re Acres’ Will, 219 N. Y. S. 313, 128 Misc. Rep. 254 (1926). ‘*In the 
envelope in which was inclosed the above will of the decedent were found four slips 
of paper, each in the handwriting of the decedent, and each purporting to make 
special bequests . . . Should these special bequests be admitted to probate as a 
part of the will of the decedent? . . . In this state, however, the law seems well 
established that unattested documents, containing testamentary dispositions not 
authenticated according to the provisions of the statute of wills, will not be held to 
be part of a valid will simply because they were referred to in the will.’’ 
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North Carolina. 

In re Swaim’s Will, 162 N. C. 213, 78 S. E. 72 (1913). ‘‘The paper writing 
consists of one sheet of four pages of legal cap paper, . . . and one sheet of 
four pages . . . detached; the two sheets never having been fastened 
together . . . Im the case before us every requirement of the law has been 
complied with,’’ 

Alexander y. Johnston, 171 N. C. 468 (1916). Will may be on more than 
one sheet of paper. Custody of document should be such as to indicate importance 
of paper. 


Pennsylvania. 

Seiter’s Estate, 265 Pa. 202, 108 Atl. 614 (1919). ‘‘There must be something 
in all of the papers in addition to such physical connection to make a last will 
It must spring from the papers themselves and each be shown, either by relation, 
references, natural sequence or continuity of sense . . . to be part and parcel 
of the whole.’’ 

*‘Tf we should sustain such efforts, it would open wide the door to fraud. Any 
evil minded person might, with comparative ease, take a will and by cutting from 
it sections or paragraphs, entirely defeat the object of the testator.’’ 

In re Maginn, 278 Pa. 89, 122 Atl. 264, 30 A. L. R. 418 (1923). ‘‘Proof of 
signature alone is not sufficient to establish a will which consists of a number or 
collection of loose leaves or leaves unsecurely bound or fastened together . . . the 
presumption is that unattached or unsigned loose sheets, not connected by their 
internal sense to other pages of the will, were written after the signature of the 
testator.’’ 

Fisher’s Estate, 283 Pa. 282, 129 Atl. 90 (1925). ‘‘Though separate papers 
may be joined and probated as a will, provided it clearly appears they were intended 
to be used as a finished whole . . . the real desire of the decedent must be made 
to appear and the facts proven must eliminate the possibility that any alteration 
of the written words had been made.’’ 


South Carolina. 

Goethe v. Browning, 142 S. E. 362 (1928). ‘‘When a will is composed of more 
than one sheet, it may become a question of fact for a jury, in a trial of will or no 
will, to determine whether the unsigned sheet or sheets composing the purported 
will is or are in fact a part of the will of a testator . . . If the jury is satisfied 
by intrinsic evidence or otherwise that the purported will composed of one, two, 
or more sheets is the will of testator, and render their verdict accordingly, it is 
sufficient.’’ 


Virginia. 

Meany v. Preddy, 127 Va. 84, 102 S. E. 479 (1920). ‘‘The document [without 
signature] was found after her death in a sealed envelope, upon which was written, 
‘Mrs Virginia Deane Meany’s last will, January 9th, 18’ . . . [A will] must be 
signed in such a manner as to make it manifest that the name is intended as a 
signature.’’ Probate refused. 


15-8 FORMAL LANGUAGE UNNECESSARY. 


Pennsylvania. 

In re Wolfe’s Estate, 284 Pa. 169, 130 Atl. 501 (1925). ‘‘The rule has been 
repeatedly stated that no formal words are necessary to make a valid will. The 
form of the instrument is immaterial, so long as in substance it is a gift intended 
to take effect after testator’s death.’’ 
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15-9 “FOUNDLING” WILLS. 
California. 

In re Morrison’s Estate (State v. Scott), 242 Pac. 939 (1926). ‘‘The circum- 
stances of this case are peculiar. The offered will of the decedent was an olographic 
will, the existence of which the proponent had reason to surmise, but the whereabouts 
of which was unknown to her until the receipt of it through the mails several months 
after the death of the testator.’’ 


Pennsylvania. 

In re Fleming’s Estate, 265 Pa. 399, 124 Atl. 419 (1919). ‘‘After the decision 
in the first case, the second paper was brought forth, in which like testamentary 
provisions appear, and it is seemingly witnessed by the same persons, It was claimed 
to have been found in the yard of the decedent’s home, amongst other partly burned 
articles, by a chauffeur who had stopped to secure a light for a cigarette at the 
fire which he observed in passing. The finder retained it for a long time, but it is 
insisted that he later sent it to those who might be interested.’’ 


Hinman y. Hinman, 293 Pa. 29, 128 Atl. 654 (1925). ‘Soon thereafter there 
was found in a book which had been placed on a table near his bed, the signed 
check above referred to, with a writing thereon in pencil above the signature which 
is not disputed, ‘I give all I own to my beloved wife Anna personal and real 
estate’.’’? Probated as will. 


15-10 REVOCATION OF WILL. 
Arkansas. 

Cook v. Jeffett, 169 Ark. 62, 272 S. W. 873 (1925). ‘‘Under the authority of 
these cases it is apparent that if the proof warrants the finding that these erasures 
were made by the testator or by her direction they operate only as a revocation of 
the parts of the will thus obliterated, and do not affect the remainder of the 
instrument.’’ 

Jeffett v. Cook, 299 S. W. 389 (1927). ‘‘On that appeal in the construction 
of our statute relating to the revocation and alteration of wills, it was held that a 
will can be revoked in whole or in part by cancellation or obliteration. It was held 
that the words ‘to cancel’ and ‘to obliterate’ mean practically the same thing, and 
that, where where the whole or a part of the clause of a will is crossed out, the will 
is canceled or obliterated, although the words crossed out may be legible.’’ 


Georgia. 

McIntyre v. McIntyre, 120 Ga. 67, 47 S. E. 501, 102 Am. St. Rep. 71, 1 Ann. 
Cas. 606 (1903). ‘‘Where a paper found among a decedent’s papers is offered for 
probate as a will, and appears to have been canceled or obliterated in a material 
part, a presumption arises that the cancellations or obliterations were made by the 
deceased and that he intended them to operate as a revocation. Also: Joint opera- 
tion of act and intention is necessary to revoke a will.’’ 

Porch v. Farmer, 158 Ga. 55, 122 S. E. 557 (1924). ‘‘Where a paper found 
among a decedent’s papers is offered for probate as a will and appears to have 
been canceled or obliterated in a material part, a presumption arises that the can- 
cellations or obliterations were made by the deceased and that he intended them 
to operate as a revocation.’’ 

Howard v. Hunter, 115 Ga. 357, 41 S. E. 688, 90 Am. St. Rep. 121. ‘‘In order 
for an obliteration or cancellation to be effective as a revocation, it is necessary 
that the obliteration or cancellation should be upon the will itself, and be of such 
a character as to indicate clearly that it is the intention of the testator that 
the paper should be no longer operative as a will.’’ 
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Illinois. 

Dowling vy. Gilliland, 286 Ill. 530, 122 N. E. 70 (1919). ‘*. . . the mere 
writing upon a will which does not in anywise physically obliterate or cancel the 
same is insufficient to work a destruction of a will by cancellation, even though the 
writing may express an intention to revoke and cancel.’’ 


Cantway v. Cantway, 146 N. E. 148 (1924). ‘‘Here it is clearly established that 
the testator duly made and published the will which was found sealed up among his 
papers after his death, and that at some time afterward, the particular time being 
altogether uncertain, he obliterated the name of the sole legatee and devisee, thus 
making the whole will ineffective. Had he stopped with that act there is no question 
but that there would have been a revocation of the will, but when he inserted another 
name it is claimed that by the application of the doctrine of Wolf v. Bollinger, 
supra, the attempted revocation was defeated. For want of a publication of the 
will after the alteration the change did not become effective in favor of Joseph C. 
Cantway, but in order to entitle the will as originally written to probate it is 
necessary to prove how it was originally written, what was the name originally 
appearing as the beneficiary . . . The failure to prove the name of the devisee 
was a failure as to a material part of the will.’’ 


Maryland. 

Hunter v. Baker et al., 141 Atl. 368 (1928). ‘‘The legal effect of the paper 
as offered for probate being torn depends upon whether or not its mutilation was 
done by the testatrix with the intent thereby to revoke and cancel the will. : 
No will can be revoked unless the testator has at the time of the revocation the 
capacity to understand the nature and effect of the act.’’ 


Minnesota. 

Graham vy. Burch, 47 Minn. 171, 49 N. W. 697, 28 Am. St. Rep. 339 (1891). 
‘<The tearing, obliterating, or mutilating of a will, or some portion thereof, may, of 
course, be done after as well as before the testator’s death, and by another person 
as well as by him, and the danger always exists that it may have been done by some 
other person, if any one besides the testator had access to the will and an oppor- 
tunity to obliterate or mutilate it.’’ 


New York. 

In re Parsons’ Will, 195 N. Y. S. 742 (1922). ‘‘The paper writing was 
eanceled, defaced, and obliterated when the testator wrote the words of revocation 
thereon, bringing it well within the dictum in Matter of Akers, 74 App. Div. 461, 
466, 77 N. Y. Supp. 643, affirmed 173 N. Y. 620, 66 N. E. 1103. . . . When 
words of revocation, with the signature, are written diagonally across the face 
of the words of the will, it obliterates them, it cancels them, and expresses an 
intention to annul them.’’ 

In re Regnault’s Estate, 121 Misc. 663, 202 N. Y. S. 270 (1923). Legacies 
crossed out of will and referred to in codicil as crossed out are revoked. 

In re Hamlin’s Will, 208 N. Y. 8. 799 (1925). ‘‘The words ‘also house on 
625 Beverly Rd.’ . . . are in a different colored ink from the body of the will, 
and the proof is that the premises designated by those street numbers were not 
acquired until after the date of the execution of the will. It is apparent that these 
words quoted were inserted after the will was executed : 

‘¢When material provisions of a will have been erased or altered, and the court 
cannot determine from the proof whether the alterations were made before or after 
execution, probate must be refused and the whole instrument rejected.’’ 

In re Cronin’s Estate, 124 Misc. 848, 208 N. Y. S. 680 (1925). ‘‘Several 
lines were drawn with ink through the signature of the testator and the words ‘ Void 
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New York—continued. 

J. M. Cronin’ written underneath . . . By several witnesses it was shown on 
the trial that these notations on the will are in the handwriting of the deceased, and 
that the initials and signatures are those of Jeremiah M. Cronin . . . A decree 
may therefore be submitted on notice, denying probate.’’ 

In re Casey’s Will, 215 N. Y. 8. 428, 126 Misc. Rep. 749 (1925). ‘‘The will 
being found among the personal effects of the deceased and in three pieces, a prima 
facie presumption arises that the deceased tore the will in three pieces and that she 
did so with the intention of revoking it. . . . But, when unexplained by any 
evidence, as in this case, the presumption prevails, and the will cannot be admitted 
to probate.’’ 

In re Bissonnette’s Will, 216 N. Y. S. 325, 127 Misc. Rep. 215 (1926). ‘So, in 
the case at bar, paragraph ‘third’ of the testatrix’s will was crossed out in the 
same manner as were the three paragraphs in the will mentioned in the above ease. 
In neither case was such act alone sufficient to carry out the purpose of the testatrix. 
But in the above-mentioned case the testatrix confirmed her intention to cancel the 
three paragraphs crossed out by a codicil to her will duly executed, and in which 
she directed that the legacies crossed out be not delivered. In the case at bar the 
testatrix confirmed the cancellation of the paragraph ‘third’ by the re-execution of 
her will after said paragraph has been so canceled.’’ 

In re Foley’s Ex’r, 230 N. Y.'S. 305, 132 Mise. Rep. 232 (1928). **1t is 
not disputed that these interlineations are in the handwriting of the decedent, and 
a reasonable inference is that he made them after the sale of the real estate in 
question. . . . The law, however, seems to be well settled that mere intention 
to revoke or alter is insufficient, unless accompanied by such physical act as the 
statute declares to be necessary to accomplish the purpose.’’ 


North Carolina. 

In re Shelton’s Will, 143 N. C. 218, 55 8S. E. 705 (1907). Revocation written 
on margin of will [marginal writing found to be fraudulent however] no effect 
in this case. - 

In re Love’s Estate, 120 S. E. 479 (1923). Discusses at length essentials of 
revocation. 


Oklahoma. 

In re Cabler’s Estate, 257 Pac. 757 (1927). ‘‘In the following cases it was 
held that tearing off or cutting out signatures revoked the whole will, at least 
where no contrary intention appeared: Gay v. Gay, 60 lowa 415, 14 N. W. 238, 46 
Am. Rep. 78; Sanders v. Babbitt, 106 Ky. 646, 51 S. W. 163, 21 Ky. Law Rep. 240; 
Matter of Jones, 2 Ohio S. & C. P. Dec. 409, 2 Ohio N. P. 190; Hobbs v. Knight, 
1 Curt. Eecl. 768; Williams v. Tyley, Johns. 530, 5 Jur. (N. S.) 35, 7 Wkly. Rep. 
116, 70 Eng. Reprint 531; Matter of Harris, 10 Jur. (N. 8.) 684, 33 L. J. P. & M. 
181, 11 L. T. Rep. (N. 8.) 276, 3 Swab. & Tr. 485; Matter of Simpson, 5 Jur. 
(N. S.) 1366; Matter of Lewis, 4 Jur. (N. S.) 243, 27 L. J. P. & M. 31, 1 Swab. & 
Tr. 31; Matter of Gullon, 4 Jur. (N. 8.) 196, 27 L. J. P. & M. 15, 1 Swab. & Tr. 
23, 6 Wkly. Rep. 307; Doe v. Cummings, 6 U. C. Q. B. 305; Magnesi y. Hazelton, 
45 J. P. 816, 44 L. T. Rep. (N. 8.) 586; Matter of Marshall, 17 Wkly. Rep. 687; 
In re White, 25 N. J. Eq. 501; Hobbs v. Knight, 1 Curt Eccl. 768; Abraham v. 
Joseph, 5 Jur. (N. 8.) 179; Evans vy. Dallow, 31 L. J. P. & M. 128; Gullan y. Grove, 
25 Beav. 64, 53 Eng. Reprint 820; Christmas v. Whinyates, 9 Jur. (N. 8.) 283, 32 
L. J. P. & M. 73, 8 L. T. Rep. (N. 8.) 801, 3 Swab. & Tr. 81, 11 Wkly. Rep. 371. 


Pennsylvania. 
Baptist Church v. Robbarts, 2 Pa. 110 (1845). ‘‘A strong black line was 
drawn over and along the whole name. . . . the legal presumption arising on the 
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Pennsylvania—continued. 


evidence was that it was the act of the testator. . . . it lay on the plaintiff who 
wished to establish the will, to give evidence how it was done.’’ 


Texas. 

Sien y. Beitel, 289 S. W. 1057 (1926). ‘‘In the case of Schnable v. Henderson 
(Tex. Civ. App.), 152 S. W. 231, the testator, instead of erasing the item by pen 
or pencil, cut the entire clause out. Instead of eliminating by erasure it was cut 
entirely out; ‘thus that provision was revoked in a manner prescribed by the 
statute’ in question, so said the court. And it made no difference whether it was a 
holographic will or not. The only difference between a holographic will in this 
respect and the one under discussion is in reference to the manner required to estab- 
lish it for probation. That is, when written wholly in the handwriting of the 
testator, no witness is required to sign the same to give it vitality as a will; whereas 
in the others witnesses are required to sign their names in the presence of the 
testator and each other.’’ 

Stephens yv. Leatherwood, 295 S. W. 236 (1927). ‘Article 8285 of the Revised 
Statutes [1914] authorizes a testator to revoke any will or clause thereof or devise 
therein by destroying, canceling, or obliterating same . . . On the other hand, if 
said names were so obliterated or blotted out by some other person, such action was 
a mere spoliation, and the probate court in‘ the exercise of its jurisdiction could 
ascertain such fact and admit the will to probate as it was originally executed and 
published.’’ 


Virginia. 
Gooch v. Gooch, 134 Va. 21, 113 S. E. 873 (1922). ‘A revoked will may be 
revived by a codicil, as well as by re-execution of the revoked will.’’ 


Wisconsin. 
In re Wilm’s Estate, 196 N. W. 255 (1923). Interpretation of term attestation 
in presence of testator. 


United States. 

Throckmorton y. Holt, 180 U. S. 663, 21 S. Ct. 474, 45 L. Ed. 663 (1901). 
‘¢There must be some evidence of an act by the deceased, or under his direction, 
which would be sufficient to show the fact, or the instrument must have been found 
among the papers of the deceased, mutilated and torn or otherwise defaced, and 
under such circumstances that the fact of revocation might be presumed.’’ 


15-11 THE “BREAKING” OF WILLS BY JUDGES OR BY JURIES. 


Arkansas. 

Toler v. Brown, 157 Ark. 225, 247 S. W. 1075 (1923). ‘‘The contestant also 
introduced three other witnesses who testified as experts and stated . . . that 
the two sheets were not in the same handwriting. There are other circumstances 
3 which tend to contradict the fact’ that the whole of the letter was in the 
handwriting of Finis Gallion.’’ 


Pennsylvania. 

Fleming’s Estate, 265 Pa. 404 (1919). ‘‘A careful examination of the record 
leads to the firm conviction that Mr. Fleming neither wrote nor signed the will in 
question. 

‘*The court below found the will was a forgery, hence it set aside the probate 
and refused to grant an issue as prayed by proponents.’’ 
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Texas. 

Moore v. Martin, 273 S. W. 961 (1925). ‘‘In considering the evidence we are 
not unmindful of the fact that, while courts are fond of sustaining wills, it is a 
matter of common observation that juries readily seize an opportunity to break 
wills, apparently never doubting their ability better to decide what should be done 
with a man’s property than the man himself could do.’’ 


15-12 PROOF OF LOST WILLS. 
Colorado. 
Todd v. Rennick, 13 Colo. 546, 22 Pac. 898 (1889). ‘*. . . no will shall be 
admitted to probate uniess it shall be proven that the same was in existence at the 
time of the death of the testator.’’ 


Indiana. 

Hottenstein v. Hottenstein, 191 Ind. 460, 133 N. E. 489 (1922). ‘‘Until 
identified by competent evidence as the copy of a valid will, duly executed, which 
was in existence at the time of the testator’s death, or which had been destroyed in 
his life time without his consent, or otherwise fraudulently disposed of: (Par. 3167 
Burns 1914, Par. 2609 R. 8. 1881) the offered copy was not admissible.’’ 


Maryland. 

Preston v. Preston, 132 Atl. 55 (1926). ‘‘The law as to what may be considered 
sufficient proof of the execution of a lost or destroyed will is neither uniform nor 
clear. A number, if not all, of the cases dealing with the question are collected in 
38 L. R. A. 441 and 34 A. L. R. 1308.’’ 


Minnesota. 

Re Havel, 156 Minn. 253, 194 N. W. 633 (1923). ‘‘. . . physical existence 
of the document at the time of the testator’s death [not] prerequisite to the admis- 
sion of the will to probate as a lost or destroyed will.’’ Colorado and Ohio make no 
provision at all for the establishment of a will lost prior to the testator’s death. 
Annotated in 34 A. L. R. 1304. 


Ohio. 

Re Sinelair, 5 Ohio St. 291 (1855). ‘‘The general Assembly deemed it either 
impolitic, as opening the door to imposition and perjury or unnecessary to permit 
wills lost or destroyed before the death of the testator to be established.’’ 


15-13 TESTAMENTARY DECLARATIONS. 
Illinois. 
Cantway v. Cantway, 146 N. E. 148 (1924). ‘‘. . . but declarations of a 
testator are not of themselves sufficient to prove the contents of a lost or destroyed 
will.’’” 


Kentucky. 

Atherton v. Gaslin, 194 Ky. 460, 239 S. W. 771 (1922). ‘‘In view of these con- 
siderations and of the manifest tendency of the courts of to-day to enlarge rather 
than restrict the character of evidence that may be received, we conelude that both 
the ante-testamentary and post-testamentary declarations of the testator were admis- 
sible in corroboration of the other evidence tending to show the genuineness of the 
will.’’” 
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New York. 

In re Staiger’s Will, 243 N. Y. 468. ‘‘The testimony, as to the alleged declara- 
tions of Mrs. Staiger prior to her death, attempting to establish the existence of the 
will at her death was incompetent and the admission thereof in evidence constituted 
error.’’ 

In re Shaver’s Estate, 231 N. Y. S. 596 (1928). ‘‘Both sides offered proof of 
conversations and declarations of the testator with reference to what provision he 
had made about the disposition of his property after death. Each side objected to 
the other’s line of evidence in this particular. This evidence, I think, was properly 
admitted as it had a direct bearing on the issue in the case.’’ 


Oregon. 

Soules v. Silver, 245 Pac. 1069 (1926). ‘‘ There was evidence offered and received 
tending to show oral declarations of the testator to the effect that he intended by 
this will to provide an income ample for the support of plaintiff and other declara- 
tions to the effect that she had not helped him to acquire this property in any 
way . . . These declarations were wholly incompetent and inadmissible. The 
intention of a testator is to be gathered from the language of the will 
Wills are required to be in writing, and parol evidence cannot be adduced either to 
contradict, add to, or explain, the contents of a will.’’ 


Pennsylvania. 

Swope & Doorley v. Donnelly, 7 Pa. Dist. Rep. 448 (1898). ‘‘It is contended 
that the declarations of the testatrix concerning her will are not admissible in 
questions of forgery. . . . I am unable to see any reason why such evidence is 
not admissible. The declarations of a testator are admissible to show his intention 
and the disposition he made of his property.’’ 


Tennessee. 

Ricketts v. Ricketts, 267 S. W. 597 (1925). ‘‘Declarations of testator to third 
persons either before or after execution of alleged will not constituting part of 
res gestae are inadmissible on issue whether or not will was forged . . . We are 
impressed with the thought, as stated in some of the cases, that to allow such testi- 
mony is to open the door to fraud, and we feel that the better rule is to exclude such 
testimony and to confine the inquiry to the ordinary rules of evidence applicable in 
such cases.’’ 


15-14 ORDER OR SEQUENCE OF SIGNING. 
Alabama. 
Reynolds v. Massey, 122 So. 29 (1929). ‘‘If the document was not signed 
by Eastis until after the witnesses subscribed, and not in their presence, it was not 
duly attested as required by the statute, and is void.’’ 


Maryland. 

Sellers v. Hayden, 140 Atl. 56 (1928). ‘*. . we cannot accept the doctrine 
or rule that will is invalid, because of the testator’s failure to sign the will before 
it is subscribed to by the witnesses.’’ 


Michigan. 

In re Horn Estate, 161 Mich. 20, 125 N. W. 696, 26 L. R. A. (N. S.) 1126, 
20 Ann. Cas., page 1364 (1910). ‘‘Where there is no explicit requirement of the 
statute as to the order of the signatures, and when all who participate are present 
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Michigan—continued. 

at the same time and their acts are part of one continuous transaction, it requires 
no extended argument to determine that the order of such signing is immaterial 
under such a statute.’’ 


New York. 

In re Rothstein’s Estate, 133 Misc. Rep. 547, 233 N. Y. S. 235 (1929). ‘‘See- 
tion 21 of the Decedent Estate Law reads as follows: 

** €Sec. 21. Manner of execution of will. Every last will and testament of real 
or personal property, or both, shall be executed and attested in the following manner: 

*¢ €J, It shall be subscribed by the testator at the end of the will. 

«¢ ¢2. Such subscription shall be made by the testator in the presence of each 
of the attesting witnesses, or shall be acknowledged by him, to have been so made, 
to each of the attesting witnesses. 

«« ¢3. The testator, at the time of making such subscription, or at the time of 
acknowledging the same, shall declare the instrument so subscribed, to be his last 
will and testament. 

‘« «4, There shall be at least two attesting witnesses, each of whom shall sign 
his name as a witness, at the end of the will, at the request of the testator.’ ’’ 


Wisconsin, 

Griffith ’s Will, In re, 165 Wis. 601, 163 N. W. 138 (1917). ‘‘. . . we have con- 
cluded that the order of signing is not vital, where that of the testator and that of 
the witnesses occur, as in the particular instance, when all are present and as a part 
of a transaction then occurring in its entirety.’’ 


15-15 “SEEING THE SIGNING” ACT. 
Alabama. 

Stuck v. Howard, 213 Ala. 184, 104 So. 500 (1925). ‘*Proof of acknowledg- 
ment by the testator to the subscribing witnesses of his signing the instrument may 
be made and shown by, or inferred from, his words to them, his acts, his conduct, 
and the circumstances surrounding them and him at the time of the subscribing.’’ 


Georgia. 

Wood v. Davis, 161 Ga. 690, 131 8S. E. 885 (1926). ‘‘The single question 
presented for decision in the main bill of exceptions is this: Is a will properly exe- 
cuted where one of the attesting witnesses did not see the testator sign the instru- 
ment purporting to be his last will, and where the testator did not acknowledge to 
said witness that the signature to the instrument was his signature? . . . Our 
word ‘witness’? comes from the Anglo-Saxon word ‘witan,’? which means to know. 
A witness to an instrument cannot know that the signature of the maker thereto 
is his signature unless he either sees the maker sign the instrument or unless the 
maker acknowledges to the witness that the signature thereto is his signature.’’ 


Tllinois. 

Thornton v. Herndon, 145 N. E. 603 (1924). ‘‘She saw no signature and no 
writing whatever on the paper when she signed the will. The paper was so folded 
that it was impossible for her to see anything. . . . It is not necessary to the valid 
execution of a will that the testator sign it personally, that the witnesses see his 
signature, that he declare it to be his will, or that the witnesses know it to be a will, 
or understand that they are witnessing a will.’’ 
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Massachusetts. ; 

Hall y. Hall, 17 Pick. (Mass.) 373, 379 (1835). ‘‘The witnesses need not 
actually see the testator sign, but if the signature be acknowledged by the testator 
to be his it is sufficient.’’ 


Minnesota. 


Lott v. Lott, 174 Minn. 13, 218 N. W. 447 (1928). ‘‘. . . it does not require 
them to see the testator’s signature nor know that it has been affixed.’’ 


New York. 

In re Crill’s Estate, 124 Misc. 134, 207 N. Y. 8. 775 (1924). ‘*. . . but they 
are positive that, whichever way the paper was folded, the signature of Walter T. 
Crill was not visible to either of them at the time they signed . . . To my mind, 
however, these facts, together with the evidence as to handwriting in the case, do 
not warrant this court in finding that under the law testator actually signed in the 
presence of the witnesses.’’ 


North Carolina. 

In re Fuller’s Will, 189 N. C. 509, 127 8. E. 549 (1925). . ‘‘It is not necessary 
that the testatrix should have signed the paper as her will, in the presence of the 
witnesses, provided she afterwards acknowledged it before them. . . . The law 
is plain. What are the facts?’’ 


Wisconsin. 

In re Garrecht’s Will, 219 N. W. 378 (1928). ‘‘Our statute does not expressly 
require that the testator shall sign in the presence of the witnesses, and the general 
rules of law governing such matter do not so require . . . an acknowledgment 
by the testator in the presence of witnesses of his purpose and a request to the 
witnesses to attest by their signatures rather than the formality of signing his name 
to the document in their presence is the essential . . . the death or unavoidable 
absence of a subscribing witness to such a document makes the testimony of the 
other subscribing witness in cases of contest of a will sufficient.’’ 


15-16 INVALID WILL MADE GOOD BY VALID CODICIL. 


Arkansas. 

Rogers v. Agricola, 176 Ark. 287, 3 8. W. (2d) 26 (1928). ‘‘The original will 
being invalid on account of being imperfectly attested, but the codicil being a good 
holographic instrument . . . operates as a republication of the original will.’’ 


15-17 CODICILS. 

North Carolina. 

In re Thompson’s Will, — N. C. —, 145 S. E. 393 (1928). ‘‘Codicils need not 
be physically attached to the original will or to each other. In re Westfeldt, 188 
N. C., page 702, 125 S. E. 531.’’ . . . ‘Is the paper writing offered for probate 
a codicil to the last will and testament of E. C. Thompson, deceased? We think so. 
The language of the instrument in question is: ‘I asigen thee with note over to 
my wife Mrs. C. E. Thompson at my deth this the 11 day of November, 1924’.’’ 
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Texas. 

Frame v. Whitaker, 7 S. W. (2d) 140 (1928). ‘‘In this connection 1t may be 
said that the note given by David A. Frame to his wife, in 1922, had none of tlie 
earmarks of a codicil to a will. It was not shown to have been entirely in the hand- 
writing of the testator, and was not attested by two witnesses. The same solemnities 
are required as to a codicil as to the original will.’’ 


15-18 ALTERATIONS AND “FILLING OF BLANKS” IN WILLS. 


Kentucky. 

Toebbe v. Williams, 80 Ky. 661 (1883). ‘‘In the absence of evidence to the 
contrary, the law presumes that . . . all alterations, interlineations, or erasures 
[in a will] . . . were made after execution.’’ 


South Carolina. 

Guerin v. Hunt, 118 S. Car. 32, 110 S. E. 71 (1921). ‘‘When it is evident that 
alterations have been made in a will, the general presumption of law is that the 
alterations were made subsequently to the execution of the paper, and are therefore 
void (Toebbe v. Williams, 80 Ky. 661; Van Buren vy. Cockburn, 14 Barb. (N. Y.) 
118), and unquestionably the burden of proof rests upon the proponent of the will 
of showing that such alterations were made prior to execution.’’ 

Hembree v. Bolton, 132 8S. Car. 136, 128 S. E. 841 (1925). ‘*‘In the sentence, 
‘Then in case if it so be that any one of my unmarried children comes in and takes 
eare of me and my beloved husband in our old age, that one shall fall heir to my 
entire estate’, attention is to given to the fact that there has been a distinct mark 
with pen and ink through the prefix ‘un’ in the word ‘unmarried’ . . . There 
was no testimony at all introduced by the proponents of the will seeking to make 
valid and legalize the alteration of the will. In the absence of such testimony, and 
ane the law on the subject in mind, I am compelled to hold that the alteration is 
void.’’ 


Texas. 

Nelson v. Downtain, 265 S. W. 135 (1924). ‘‘Where the interlineations are not 
challenged as fraudulent or as inserted without warrant, they are parts of the con- 
tract. They are incorporated into the body of the contract and are subject to the 
same rules of contract as other words and phrases. Brown y. Ehlinger, 90 Wash. 
585, 591, 156 Pac. 544.’’ 


United States. 

City National Bank v. Slocum, 272 Fed. 11 (1921). ‘‘The remaining change— 
the drawing of the line through the words ‘heirs of his body’—must be deemed 
post execution, for two reasons: The first one is that no testator or serivener, intend- 
ing even as much formality as was shown here, would have thought of making an 
effective change by a pencil mark through some words, while that would be the 
natural course of some person contemplating revision.’’ 


15-19 DESTRUCTION OF LATER REVOKING WILL DOES NOT 
REVIVE EARLIER REVOKED WILL. 
Texas. 
Hawes v. Nicholas, 72 Tex. 481, 10 8. W. 558, 2 L. R. A. 836 (1889). ‘‘If the 
will of 1879 was properly executed as a will and contained a clause expressly revoking 
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T exas—continued. 
the will of 1873, we do not think that the subsequent destruction of the will of 1879 
had the effect of reviving the will of 1873.’’ ; 

Brackenridge vy. Roberts, 114 Tex. 418, 267 S. W. 244 (1924). ‘‘Under our law 
the fact that the testator may have himself destroyed a subsequent will cannot have 
the effect to revive a prior will found with his papers. Numerous authorities could 
be cited that hold that a revoked will cannot be revived by declarations and acts 
indicating such an intent, and that nothing short of a new execution and new pub- 
lication consistent with the requirements of law, as in its original execution, will 
suffice to give it validity.’’ 


15-20 PUNCTUATION AND CAPITALIZATION IN WILLS. 


Michigan. 

Scott v. Harshberger, 219 N. W. 616 (1928). ‘‘If a comma had been there used, 
there could be no doubt but that Elizabeth A. Lake would have taken only a life 
estate in the house and lot. Punctuation marks are not controlling. 40 Cye. 1403. 
The primary purpose is to ascertain the intention of the testator as he has 
expressed it.’’ 


New York. 

Kinkele v. Wilson, 151 N. Y. 269, 45 N. E. 869 (1897). ‘‘The natural sense in 
which words are used, as it appears from judicial inspection, always prevails over 
both punctuation and capitals, which are regarded as uncertain aids in the interpre- 
tation of written instruments as to be resorted to when all other means fail.’’ 

Lewisohn y. Henry, 179 N. Y. 352, 72 N. E. 239 (1904). ‘‘In any event it 
{punctuation ] is a hazardous guide, especially when the testator merely hears the 
will read without reading it himself, and should be resorted to only when all other 
means of interpretation fail.’’ 


15-21 IN TERROREM CLAUSES CANCELING BEQUESTS TO 
CONTESTANTS. 
Michigan. 

Schiffer v. Brenton, 226 N. W. 253 (1929). ‘‘We hold unequivocally that pro- 
visions of the character of the one before us [in terrorem clause] are valid and 
enforceable, that they apply both to devisees of real estate and bequests of personal 
property, irrespective of whether there is a gift over or not, and likewise irrespective 
of the good or bad faith of the contest.’’ 


Missouri. 

In re Chambers’ Estate, 18 S. W. (2d) 30 (1929). ‘‘The testator followed 
that by inserting the clause of forfeiture for contesting the will, which has been 
heretofore set out. . . . The legacy was given to appellant to have upon certain 
terms, and since, as we think, there was no consideration of public policy which 
required him to dispute the sanity of his father, there is now no consideration of 
public policy which requires the court to relieve him from the consequences of the 
choice he made.’’?’ Judgment affirmed. 


Massachusetts. 

Rudd v. Searles, 160 N. BE. 882 (1928). ‘* . . . we are unable to bring our 
minds to the conviction that public policy requires that a testamentary clause (in 
terrorem) such as here is involved be stamped as unlawful even if the contestant had 
good grounds for opposing the allowance of the will.’’ 
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ANNOTATIONS OF SUBJECTS DISCUSSED IN SECTION 15. 


Burden of Proving Execution of Will. 
9 A. L. R. 1409. 


Conclusiveness of Testimony of Subscrib- 
ing Witnesses with Respect to the 
Execution of a Will. 

A. & E, Ann, 1916 D-1104. 
12 A. L. R199, 


Burden of Proof in Contest of Will In- 
stituted after Probate. 
A. & BE. Ann. 1914 C—535. 


Location of Signature of Testator to a 
Will. 
HAAANS 
SAL (Ne 
eAeON: 
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9.) 515. 
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8.) 1173. 
S.) 458. 
8.) 552. 
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3 1917 D-632. 
rk Anni wal. 

. & E. Ann. 1013. 

> BE. Ann. 1913 C-845. 
E, Ann. 1916 E-140. 
. HE. Ann. 1918 B—230. 
slit Los 


Signing Will by Initials or Incomplete 
Signature. 
L. R. A. 1915 D-902. 
18 A. & E. Ann. 771. 
A. & E, Ann. 1914 A-1115. 
A. & E. Ann, 1917 B-875. 
38 A, Ti Bi 67. 


Manner or Order of Signing a Will. 
18 A. & BE. Ann. 769. 
A. & E. Ann. 1917 B-874. 
A. & E. Ann. 1918 E-1040. 


Witness Signs before Testator. 
57 A. L. R. 833. 


Will by Mark. 
L. R. A. 1918 E—423. 


Will by Blind Person. 
A. & HE. Ann. 1916 E-792. 


What is Attestation? 
DOA Ur eR Boe. 


Location of Witnesses’ Signature to a 
Will. 
10 A. L. R. 429. 
15 A. L. R. 159. 


b> > tot 
Perse 


oo 
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Death or Absence of Witness to a Will. 
A. & E. Ann. 1914 C-902. 


Subscribing Witness Denial or Forget- 
fulness of Signature by Mark. 
17 A. L. R. 267. 


Signature of Witness to Will. 
22. L, R. A. 372. 
38 L. R. A. (NOS) 161. 
L. R. A. 1917 D-896. 


Necessity of Witness to Holographic 
Will. 


14 L. R. A. (N. S.) 968. 


Loss of Sight of Witness to a Will. 
L. R. A. 1915 E-593. 


Attestation of a Will through an Inter- 


preter. 
L. R. A. 1918 B-691. 


Proof of Will where Attesting Witnesses 
have Forgotten Circumstances at- 
tending its Execution. 

51 LRA. CNewss eee 


Holographic Wills. 
26 L. R. A. (N. 8.) 1145. 


207. Re “¢ (N. 8.) 64. 
46 L. R. A. (N. 8.) 552. 
L. R. A. 1917 D-632. 
L. R. A. 1917 F-393. 
LeA, & 1, ANN. codes 
20 A. & E. Ann. 369. 


Date of Will, Use of Figures to Express. 
6 A, L. R. 1455. 
L. R. A. 1916 E-498. 


Burden of Explaining Erasures or Alter- 
ations on Face of Will. 
17 L. R. A. (N. 8.) ebses 
Holograph Will Written on Printed 
Form. 


4A. L. R. 731. 


Will Written with a Lead Pencil. 
28 AST RT 


Will on Detached Sheets of Paper. 
A. & E. Ann. 1915 A-1208, 


Sufficiency of Attestation of Will. 
4 A. & E. Ann. 637. 
A. & E. 1913 B-1305. 
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Letter as a Will or Codicil. 
54 A. L. R. 917. 


Right to Trial by Jury in Will Contest. 
15 A. & E. Ann. 211. 
A. & E, Ann, 1914 B-557. 


Typewritten Instrument not Holographic 
Will. 
28 KR. C. L. 162. 


Cancellation or Revocation of Will. 
op In BR. A.. 95. 
Ae 13. th. Soo. 


CITATIONS. 


20 A. & E. Ann. 218. 
A. & E. Ann. 1915 C—74, 
28 R. C. L. 180, 185. 


Revocation of Later Will as Reviving 


Earlier Will. 
28 A. L. R. 911, 920, 922. 
Do eAenlee Leeper le 


What constitutes Compliance with Stat- 


ute requiring Will to be Signed 
at ‘‘foot or end.’’ 
12 British Ruling Cases 24. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 15. 


Will Written in Shorthand. 
Virginia Law Register, n.s, 8:477. 
Oct. 1922. 


Holograph Wills and their Dating. 
1 J. Comp. Leg. 139. April 1919. 
See 1928 cases. 


Will Writing. 
4 Virginia Law Register, n.s. 733. 
Feb. 1919. 


When is a Will signed ‘‘at the end’’. 


9 Michigan Law Review, 342. Feb. 
1911; 
Location of Signature in Will. 
8 Ohio Law Review, 623. Mar. 20, 
ret: 
Location of Signature of Testator. 
1 Southern Law Quarterly, 172. 


April 1916. 


Signing ‘‘at the end’’ of a Will. 
1 Cornell Law Quarterly, 136. Jan. 
1916. 
13 Michigan Law Review, 616. 
1915. 


May 


Signature of Holograph Will upon Sep- 
arate Papers. 
14 Michigan Law Review, 522. April 
1916. 


Will Executed in the Presence of Blind 
Testator. 
1 Virginia Law Register, n.s. 796. 
Feb. 1916. 
14 Michigan Law Review, 356. Feb. 
1916. 


Wills, Attestation. 


1 Illinois Law Review, 277. Nov. 
1916. 
Attestation of Will. 
2 Virginia Law Review, 228. Dec. 
1914. 
Will Written on Separate Sheets of 
Paper. 
48 American Law Review, 456. May 
1914. 


Signing Wills. 
62 University of Penna. Law Review, 
460; . “Apr.*1914; 


Execution of Wills in California. 
5 California Law Review, 377. July 
1917. 


Signing of Wills and Other Documents 
(Osborn). 
American Bar Association Journal, 
7:20. Jan. 1921. 


Dating Wills. 
23 Case and Comment, 497. 
1916. 


Execution of Wills—Attestation Clause. 
64 University of Penna. Law Re- 
view, 330. Jan. 1916. 


Nov. 


Forgery of Wills. 


49 Irish Legal Journal, 169. July 
10, 1915. 
Validity of a Holograph Will in Eng- 
land. 
Solicitor’s Journal, 67:207. Jan. 
20, 1923. 
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Cancellation of Wills. 


Does the Writing of Words of Revoca- 
Yale Law Journal, Vol. 31, No. 8, 


tion Across the Face of a Will 
Constitute such a Cancellation or page 892. June, 1922. 
Obliteration as will Revoke the Virginia Law Review. Dec. 1922, 
Will. p. 98. 


GENERAL REFERENCES ON SUBJECTS IN SECTION 15. 
Chamberlayne, § 2654. 


Forgery of Wills. 
Questioned Documents, Second Edi- Best, §§ 60, 222. 
tion, see index. Abbott, Trial Evidence, §§ 141, 171. 
37 Cyc., § 565. 


19 Cye., § 1385. 
Execution of Wills. - €*Poundling Wills.’’ 
Wigmore, Ey., §§ 271, 1658, 1681, Problem of Proof, Second Edition, 
p. 27. 


1734. 
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SECTION 16. 


SIGNATURES, MARKS, BALLOT CROSSES AND CHECK MARKS. 


. Typewritten, Rubber Stamped or Printed Signatures. 

Signature by Pencil. 

Signature by one Name only or by Initials or by Word Indicating Relationship. 
Marks and Cross-Marks as Signatures. 

Signature by Authorization, Adoption, or Acknowledgment. 

Location of Signature as Indicating Purpose. 

Location of Signature on Note. 

Check Marks and Voting Crosses. 


SS eee ee 


16-1 TYPEWRITTEN, RUBBER STAMPED OR PRINTED 
SIGNATURES. 


California. 

Estate of Thorn, 183 Cal. 512, 192 Pac. 19 (1920). ‘‘If the words ‘Cragthorn’ 
stamped with a rubber stamp upon this document, or either of them, constitute a 
part of the attempted will, it seems obvious that the will is not ‘entirely written by 
the hand of the testator himself’, and therefore does not measure up to the mandatory 
requirements of the statute.’’ 


Colorado. 

Salarzer v. Taylor, 18 Colo. 538, 33 Pac. 369 (1893). ‘‘The word ‘hand’ in 
legal parlance, is often used to denote handwriting or written signature, as ‘witness 
my hand and seal’. han 


Illinois. 

Prairie State Grain and Elevator Co. v. Wrede, 217 Ill. App. 407 (1920). ‘‘The 
printed signature of Bishopp as broker was one that had been adopted and used by 
him for years, and was as much his signature as if it had been personally placed on 
the matter with pen and ink.’’ 


Iowa. 

Hisefield v. Dill, 71 Iowa 442, 32 N. W. 420 (1887). ‘‘The creditors claimed 
that the contract was written and signed quite recently and relied for proof thereof 
upon the appearance of the paper itself and the testimony of several experts. - 
If it appears upon its face and by the opinion of experts that it was very recently 
written and signed, it completely overthrows not only the instrument as evidence, 
but the testimony of the parties to it.’’ 

State v. Flory, 198 Iowa 75, 199 N. W. 303 (1924). ‘‘It is true that the 
certificate in question is signed by the assistant registrar, the signature of the 
registrar being affixed thereto by the use of a rubber stamp. The document bears 
the impression of the seal of the department of vital statistics. Section 2 of chap- 
ter 222 authorizes the registrar to appoint assistants. It is a general rule that the 
signature attached to a document bearing an impression purporting to be an official 
seal is presumed to be genuine. Wigmore on Evidence, Sec. 1679. The exhibit was 
properly authenticated and clearly admissible in evidence. ?? 
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Maine. 

Lancaster v. Ames, 103 Me. 87, 68 Atl. 533, 17 L. R. A. (N. 8.) 229 (1907). 
‘When the signature is typewritten, this method of authentication [by proving 
signature] may be difficult or impossible. . . . We think the letter should have 
been admitted.’’? Handwritten signature obligatory. 

Mahoney v. Ayoob, 124 Me. 20, 125 Atl, 140, 37 A. L. R. 87 (1924). ‘‘The 
statute requires the . . . commissioner to issue the capias under his hand and 
seal. The phrase ‘under his hand’ in legal parlance is often used to donate (sic) 
handwriting or written signature. . . . It is true that under rules of construc- 
tion, R. S., Ch. 1, Sec. 6, Par. XX, the words ‘in writing’ and written, include 
printing and other modes of making legible words, but the same rule requires that 
when the signature of a person is required he must write it or make his mark.’’ 


Missouri. 

American Union Trust Co. v. Never Break Range Co., 190 S. W. 1045 (1917). 
‘*Tt has been many times held that the affixing a rubber stamp to an instrument is 
sufficient in law to fulfill the requirement that the indorsement or the name must 
be written or in writing if the stamp is affixed with the intent of using it as an 
indorsement.’’ 

City of Maplewood v. Johnson, 273 8. W. 237 (1925). ‘‘This leaves the rubber 
stamp signature of Wm. F. Riley Construction Company intact, and it is a well- 
settled rule of law that any mark intended as a signature acts as such.’’ 

Buswell v. Turner, 11 S. W. (2d) 1088 (1928). ‘‘It is next contended that 
the telegrams and letters were not signed. The evidence shows that the letters were 
signed on the typewriter. We think, under the facts in this case, the signing on the 
typewriter is a sufficient signing. The case of Dinuba Farmers’ Union Packing Co. 
v. Grocer Co., 193 Mo. App. 236, 182 S. W. 1036, goes much further in upholding 
such a signature than it is necessary for us to go in this case.’’ 


New York. 

Standard Steam Specialty Co. v. Corn Exchange Bank, 220 N. Y. 478, 116 N. E. 
386 (1917) L. R. A. 1918B 575. ‘‘In this case a stenographer was authorized to 
use a rubber stamp to indorse checks for deposit as follows: ‘Pay to the order of 
the Greenwich Bank. The Standard Specialty Co.’ These words were to be followed 
by the words in her own handwriting ‘Percy H. Pinder, Treasurer’.’’ 

Steiner v. Singer Sewing Machine Company, 126 Misc. 329, 213 N. Y. 8. 348 
(1925). ‘‘Schilberg’s two individual Five Hundred Dollar checks drawn on his 
personal account were not made Singer Sewing Machine Company checks by reason 
of the fact that Schilberg stamped the name of the defendant to the left of his 
individual signature on each check with a rubber stamp.’’ 


North Carolina. 

Mayers v. McRimmon, 140 N. C. 640, 53 S. E. 447, 111 Am. St. 879 (1906). 
‘‘Where the name required has been so placed [by rubber stamp] by one having 
authority to do it and with intent to endorse the instrument, the authorities hold 
that this is a valid endorsement. . . . The endorsement, however, does not prove 
itself, but must be established as in other cases by proper testimony.’’ 


Oklahoma. 

Metropolitan Disct. Co. v. Davis, 69 Okla. 111, 170 Pac. 707 (1918). ‘‘An 
indorsement of the name of the payee on a bill of acceptance by means of a rubber 
stamp is sufficient, if such indorsement was made by authority of the payee. th 
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Oregon. 

Toon v. Wapinitia Irr. Co., 243 Pac. 555 (1926). ‘‘A printed signature, 
attached to an interest coupon payable to bearer, is sufficient; ‘signature’ including 
any name, mark or sign written with intent to authenticate any instrument or 
writing, under Ore. L. 2400.’’ 


Pennsylvania. 

Robb v. Pennsylvania Co., 186 Pa. 456, 41 Atl. 49 (1898). ‘‘ Unauthorized use 
of rubber stamp signature does not relieve bank of responsibility on paying forged 
checks made by the use of this rubber stamp unless it is shown to jury that owner 
of stamp was negligent.’’ 


South Carolina. 

Rivers v. Liberty National Bank of Columbia, 135 8. C. 107, 133 8. E. 210 
(1926). ‘*The bank furnished the warehouse commissioner with a rubber stamp 
to be used for the indorsement of checks to be deposited. This rubber stamp con- 
tained the following words: ‘For deposit in the Liberty National Bank of 8S. C., 
Columbia, 8S. C., J. ©. Rivers, State Warehouse Commissioner.’ . . . Between 
July, 1921, and February, 1922, the bank cashed for Johnson a number of checks 
of various warehouses payable to the warehouse commissioner and bearing the rubber 
stamp indorsement, in some cases in full and in others with the ‘For deposit’ part 
of the stamp eliminated, and Johnson converted the money to his own use. : 
We cannot, therefore, escape the conclusion that the bank, in cashing the checks 
under these conditions, was guilty of gross negligence.’’ 


Utah. 


Pingree National Bank v. McFarland, 57 Utah 410, 195 Pac. 313 (1921). 
‘“We have no doubt as to the validity of a typewritten signature to an indorsement 
if the indorsement or delivery is made by the payee, or one having authority.’’ 


Wisconsin, 


Mezchen v. More, 54 Wis. 214, 11 N. W. 534 (1882). ‘*. . . the original 
summons in the action had the names of the attorneys who issued the same printed 
thereon . . . the purposes of the statute are as fully accomplished by attaching 
thereto the printed signature. 


United States. 


Natl. Ace. Assoc. v. Spiro, 24 C. C. A. 334, 78 Fed. 774, 47 U. S. App. 293 
(1897). ‘‘. . . inasmuch as the signature affixed to said letter was done by a 
rubber stamp. . . . The circumstances made a prima facie case in favor of the 
genuineness of the letter and justified its submission to the jury. . . .’’ 


16-2 SIGNATURE BY PENCIL. 
Maryland. 


Frederick County National Bank v. Brown, 152 Md. 609, 137 Atl. 351 (1927). 
‘*Signature with lead pencil is sufficient. 36 Cyc. § 448.’’ 
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16-3 SIGNATURE BY ONE NAME ONLY OR BY INITIALS OR BY 
WORD INDICATING RELATIONSHIP. 
Arkansas. 

Cartwright v. Cartwright, 158 Ark. 278, 250 S. W. 11 (1923). ‘‘The signature 
was, as before stated, proved to be in the handwriting of decedent, and the fact 
that it was not signed in his full name does not lessen its effect as his signature, 
for, according to the authorities on this subject, a valid signature may be made to 
such an instrument by an abbreviation of the full name or merely by initials,’’ 


California, 

Estate of Henderson, 196 Cal. 623, 238 Pac. 938 (1925). ‘‘*The subscription 
to the second paragraph, ‘Your loving mother’, if a material consideration here, is 
a sufficient signature.’’ 


Illinois. 

Beattie v. Natl. Bank of Tll., 174 Ill. 571, 51 N. E. 602 (1898). ‘‘The law does 
not regard the middle initial letter as part of a person’s name, but only recognizes 
one christian [sic] name of a party.’’ ; 


Iowa. 

Burns v. Burrows (No. 35131), 196 Iowa 1048, 196 N. W. 62 (1923). ‘‘Santee 
signed the writing by the use of his initials. It has been held that a signature may 
be made by the use of initials. 29 Am. & Eng. Cyc. of Law (2d Ed.) 857; Browne 
v. Butchers’ Bank, 6 Hill (N. Y.) 443, 41 Am. Dee. 755.’’ 


North Carolina. 

In re Southerland’s Will, 188 N. C. 325, 124 S. E. 632 (1924). ‘‘The signature 
‘Mother’ is sufficient, if the maker adopted it as her own for the purpose of executing 
the instrument.’’ 


Pennsylvania. 

Appeal of Knox, 131 Penn. St. 220, 18 Atl. 1021, 6 L. R. A. 353 (1890). 
‘*Tested by these views, the will in the present case appears to have been well 
executed.’’ The name ‘‘ Harriett’’ only. 

In re Kimmel’s Estate, 278 Pa. 435, 123 Atl. 405 (1924). ‘‘Does the word 
‘Father’ when taken in connection with the contents of the paper, show that it 
was ‘signed by him’ . . . If, then, the word ‘Father’ was intended as a complete 
signature to this particular character of paper, it answers all the purposes of 
the Wills Act.’’ . 


Texas. 
Barnes v. Horne, 233 S. W. 859 (1921). ‘‘A signature by initials [‘Ed’] is 
sufficient. ’’ 


Wyoming. 

In re Iverson’s Estate, 273 Pac. 684 (1929). ‘‘It is not necessary that he 
should write out his complete signature. It is enough that what he writes is 
intended for and adopted as his complete signature. . . . But, as we have seen, 
mere illegibility does not stand in the way of a signature being a legal one under the 
circumstances set forth in the record now before us.’’ 
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164 MARKS AND CROSS-MARKS AS SIGNATURES. 


Alabama. 

Strong’s Ex’rs v. Brewer, 17 Ala. 706 (1850). ‘‘It may be more difficult to 
acquire a knowledge of a simple mark, by which an illiterate man executes a deed, 
than the knowledge of the handwriting of one who can write his name in full, but 
we cannot perceive why it may not be done. In some instances, the peculiarity may 
be as strong as that which marks the characters of one who can write, and in other 
instances not perhaps so great; yet in all, we apprehend, would be found something 
distinct and peculiar which would enable one, who had frequently seen the party 
make the mark, to know it.’’ 

Jones v. Hough, 77 Ala. 437, 439 (1884). Proof of mark not allowed, ignoring 
the earlier case of Strong v. Brewer, and following 4 Rand. (Va.). 

Ballow v. Collins, 139 Ala. 534, 36 So. 712 (1903). A person may identify his 
own mark but in this case the identification was not sufficient. 

Mayhall v. Hyde, 21 Ala. App. 599, 113 So. 490 (1927). ‘‘The name of the 
attesting witness is not a part of the signature, but is necessary under the statute 
to give force to the X mark made by the obligor as is the writing of the obligor’s 
name near the X mark.’’ Johnson v. Davis, 95 Ala. 293, 10 So. 911.’’ 


Arkansas. 
Delony v. Delony, 24 Ark. 7, 11 (1862). ‘‘It is not to be presumed that his 

mark could be proven or identified like . . . handwriting.’’ 

California. 


Wolf v. Gall, 176 Cal. 787, 169 Pac. 1017 (1917). [Mark not writing.] ‘‘We 
do not perceive . . . how an expert on handwriting could bear evidence on the 


matter.’’ 


Colorado. 

Ausman & Moon vy. People, 47 Colo. 167, 107 Pac. 204 (1910). ‘‘We are 
clearly of the opinion that upon reason and authority the xx’s and + +/’s under 
consideration were proper subjects for expert testimony. . . .’’ p. 188. ‘‘In the 
case at bar the deceased’s mark had many peculiarities and was apparently so 
uniformly used by him for such purposes as to make it well known as his mark.’’ 
p- 197. ‘‘A material distinction exists between marks at most only occasionally 
made and those employed continually for a particular purpose.’’ ‘‘Our own opinion 
is that the one (an expert) schooled in sagacious observation is better able to speak 
accurately from the knowledge acquired by an actual study and comparison of the 
authentic and disputed instruments before him, than one unskilled speaking from 
knowledge acquired by means of an uncertain mental picture. If the one who has 
seen him write is able to judge of the peculiarities of the mark and from memory 
state the truth, certainly one skilled in discovering peculiarities and distinguishing 
features is competent to state whether such peculiarities discovered by him in 
admittedly authentic samples, are present or lacking in those in dispute.’’ p. 191. 


Georgia. 

Thompson v. Devitte, 59 Ga. 472, 482 (1877). ‘‘In this there is nothing 
distinctive to fix its identity.’’ 

Little v. Rogers, 99 Ga. 95, 24 S. E. 856 (1896). Holding that ‘‘A court 
cannot declare any peculiarity necessary where a witness needs none in order to 
identify his mark.’’ 
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Illinois. 


Travers vy. Snyder, 38 Ill. App. 379, 382 (1890). Comparison to show authorship 
not allowable. ‘‘It proves nothing that one cross or mark is like another.’’ 
«e., . it would be unsafe and lead to dangerous results, to allow such comparison 
to be made.’’ 


Louisiana, 


Tagiasco v. Molinari’s Heirs, 9 La. 512 (1836). ‘‘. . . it is evident, that 
great inconvenience would result to many of our fellow citizens, if acts, such as the 
one now before us [signature by mark] should be denied the rank of written 
evidence.’? 


New York. 


Jacks v. Van Dusen, 5 Johnson (N. Y.) 144, 4 Am. Dec. 330 (1809). Holding 
that if there is any peculiarity in the mark, it may be proved. Im this case the 
‘“mark’’ consisted of letters, the ‘‘S’’ being reversed. 

Lansing v. Russell, 3 Barb. Ch. (N. Y.) 325 (1848). ‘‘I think the testimony 


experts . . . that the marks to these deeds could not have been the genuine 
marks of the unaided hand of old age and decrepitude was properly received. 

the charge was . . . that hand of the grantor was forcibly guided so as to 
compel him to make the marks against his will, which would have been a forgery 
as well as a fraud.’’ ‘‘Upon examining the marks to these deeds with a microscope 
anyone . . . will be satisfied that the marks could not have been made with 
his unaided hand.’’ 


Jackson v. Jackson, 39 N. Y. 153, 159, 160 (1868). A testator’s mark on a will 
may be proved. 

Matter of Hopkins, 172 N. Y. 369, 65 N. E. 173 (1902). ‘‘It is quite possible 
that an expert can determine whether a cross was made by a person in the prime 
of life with a steady hand, or by a person of advanced age, with a feeble, trembling 
or shaking hand. Such testimony is not based upon the comparison of writings 
but upon the condition of the individual . . . It has also been held that the 
mark of an individual to an instrument may be proved by those who have seen him 
make his mark to other instruments where the mark contains some peculiarity which 
they have noticed and observed, thus enabling them to distinguish it from other 
marks. ’’ 


Matter of Elizabeth Leddy, N. Y. Law Journal, Jan. 16, 1912. Vol. XLVI, 
No. 87. ‘‘The mark at the end of the will, alleged to have been made by Mrs. 
Leddy as she lay in bed, held up by the subscribing witness, Mary A. Cleary, is very 
firm, and shows no tremor or trembling of the hand of the person alleged to have 
made the mark, and is so strong in character that I do not believe a woman of the 
age of Mrs. Leddy, admittedly unskilled in the use of the pen, in the condition that 
it is admitted she was at the time of the making, and who diced some fourteen hours 
after the alleged making of the mark, could possibly have made the mark. Checks, 
endorsed, and receipts alleged to have been signed by Mrs. Leddy with her mark 
some months previous to her last illness are in evidence herein. The marks on such 
checks and such receipts show a trembling of the hand to be expected in a person 
of her age. Tremor is entirely absent from the mark alleged to haye been made 
by her on her death bed . . . and TI shall, therefore, refuse to probate the same 
as the last will and testament of Elizabeth Leddy.’’ This opinion given in absence 
of technical testimony on the subject as a result of surrogate’s own observation and 
study. 


In re Caffrey’s Will, 174 App. Div. 398, 161 N. Y. S. 27:7 (1916). **. .. a 
mark is not a writing . . . which permits the comparison of writing by experts.’? 
Expert testimony on mark not admitted. 
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New York—continued. 

In re Stegman’s Estate, 133 Misc. Rep. 745, 234 N. Y. S. 239 (1929). ‘‘It is 
well settled that the signature by a mark is sufficient as a subscription within the 
meaning of section 21 of the Decedent Estate Law. . . . This manner of execu- 
tion is not rare, but it is unusual, however, for a person to sign by a mark who is 
able to write. This fact in itself does not invalidate a will, but it is obvious that it 
calls for great scrutiny on the part of a court.’’ 


North Carolina. 

@elns vy. brickell, 2 N. C.19 (1792). ‘*. . . if you cam prove .. . that 
he used to make his mark in the manner that it appears to be made to this bond, it 
will be such a presumption as will let you into the further proof. 

Carrier v. Hampton, 33 N. C. 307, 311 (1850). ‘‘ Although in some very extra- 
ordinary instances the mark of an illiterate person may become so well known as to 
be susceptible of proof, like handwriting, yet generally, a mark—a mere cross, 
cannot be identified.’’ 

State v. Byrd, 93 N. C. 624, 626 (1885). ‘‘While generally a mere cross 
mark . . . cannot be proven, yet a person may have a mark so peculiar and so 
uniformly used by him for such purpose . . . that it may become well known 
as his mark and may be proven just as the signature of one who writes.’’ 


Ohio. 

Ryan v. State, 10 O. C. Rep. N. S. 497 (1908). Aff. 79 Ohio 452, 87 N. E. 
1141 (1908). ‘‘It must be conceded that ordinarily a mark made by one with a 
pen or pencil is much less satisfactory as a standard of comparison than written 
words, but an examination of these marks, which are peculiar, tends very strongly 
to corroborate the opinion expressed by the expert witness.’’ 


Oklahoma. 

Kemper vy. Todd, 255 Pac. 701 (1926). ‘‘The mark of one who cannot write, 
under the statutes of this territory, is not a signature or subscription, unless the 
person writing his name writes his own name as a witness under it.’’ 

‘Tn addition to Section 5277 we have Section 3560, Comp. Stats. 1921, ‘which 
says that the word ‘signature’ or ‘subscription’ includes ‘ mark, when the. person 
cannot write, his name being written near it, and written by a person who writes 
his own name as a witness’.’’ 


Oregon. 

State v. Tice, 30 Ore. 457, 48 Pac. 367 (1897). ‘‘Considering the manner 
in which marks of persons incapable of writing their own signatures are usually 
made, by merely touching the pen [an unwarranted and incorrect assumption] while 
the serivener forms the character, it is a matter of doubtful propriety whether any 
person ought to be allowed, as a matter of evidence, to identify such a mark as a 
handwriting; but the mark of some persons by reason of methods of their own 
adoption in its formation, and its inherent peculiarities, might be capable of 
identification and we are of the opinion that such evidence ought to be permitted 
to go to the jury. , 


Pennsylvania. 
Carson’s Appeal, 59 Pa. St. 403, 497 (1868). Proof of mark allowed though 
witness could not state any peculiarity about it. ‘‘The testimony of a witness 
is not to be rejected . + . because he is unable to designate any 
peculiarity in the testator’s mark.’’ 
Engles v. Bruington, 4 Yeates 345, 346, 9 Pa. 345 (1807). 2 Am. Dec. 411. 
‘*To attempt to prove a mark . . . would be idle and ridiculous.’’ 
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Pennsylvania—continued. 

In re Carmello’s Estate, 137 Atl. 734 (1928). ‘‘Under this legislation a mark 
js sufficient if made by one who cannot sign for any reason, and this provision was 
intended to embrace cases where the testator is unable to act whether ‘from lack of 
education or from physical weakness’.’’ 


South Carolina. 

Paisley v. Snipes, 5 S. C. 595, 2 Brevard 200, 201 (1807). Proof of mark 
allowed. ‘‘In many instances the mark of a man who cannot write can be known 
and distinguished. ’’ 

Sharpe v. Sharpe, 105 S. C. 459, 90 S. E. 34 (1916). Signature by mark. 
Guided-hand or assisted writing. 

Matheson vy. Caribo, 109 S, E. 102 (S. C.) (1921). Cross marks as signature 
can be proved. Denial or forgetfulness of signature by witness. 


Tennessee. 

Fogg v. Dennis, 22 Tenn. 47, 3 Humph. 47 (1842). ‘‘The counsel for defendant 
disclaiming all right to have contradicted the testimony of the witness by a com- 
parison of signature; yet insists that to test the knowledge or the truth of the witness, 
he had a right to submit to him signatures either spurious or genuine, and ask his 
cpinion of hem. To this we can by no means agree. It would lead in practice to 
much inconvenience and confusion, not to say trickery and imposition. r 


Virginia. 

Gilliam v. Perkinson, 4 Rand. (Va.) 325, 329 (1826). ‘‘The name of the wit- 
ness is written by another and he makes a cross mark, perhaps the first, and the last 
he ever made in his life. To attempt to prove such a signature as this would be 
a mockery of justice.’’ 

Corn v. B. D. Combs (Va.), Vir. Law Reg., Vol. 3 ns. 709. Forgery when mark 
was omitted from note. 


Wisconsin. 

In re Mueller’s Will, 205 N. W. 814 (1925). ‘‘We hold, therefore, that the 
making of the mark by the testatrix here was a good and sufficient signing of the 
will, who could admittedly sign her own name.’’ 


Ingland. 

George v. Surrey, Moody & M. 516 (1830). Distinctive marks are capable of 
proof. E 

Sayer v. Glossop, 12 Jur. 465 (1848). ‘*. . . you may shew that he has 


put on the register a mark, suppose some peculiar mark which he was in the habit 
of making, or some figure or something else peculiar to himself . . . it is, 
therefore, competent to shew that it was made by the person whose name is on that 
register.’’ 


16-5 SIGNATURE BY AUTHORIZATION, ADOPTION, OR 
ACKNOWLEDGMENT. 
Illinois. 

Prairie State Grain and Elevator Co. v. Wrede, 217 Ill. App. 407 (1920). 
‘¢The printed signature of Bishopp as broker was one that had been adopted and 
used by him for years, and was as much his signature as if it had been personally 
placed on the matter with pen and ink.’’ 


[946] 


QUESTIONED DOCUMENTS: CITATIONS. § 16-0, 6 


Towa. 

Conner y. Henry, 201 Iowa 253, 207 N. W. 119 (1926). ‘‘An instrument signed 
by a party, or by some other person authorized to sign the name for him, is valid 
and binding upon said party and, in that sense, is genuine.’’ 


Kansas. 

Stanhope v. Rural High School Dist. No. 1, 205 Pac. 648 (1922). ‘‘It is 
familiar law that, where a person’s name is signed for him at his direction and in 
his presence by another, the signature becomes his own, and has precisely the same 
validity as if he had written it himself. Note in 22 L. R. A. 297, 36 Cyc. 450.’’ 


Mississippi. 
Mallory v. Walton, 119 Miss. 396, 81 So. 113 (1919). Mark as signature may 
be adopted by another when formally referred to in certificate which is acknowledged. 


New York. 


McCabe Hanger Mfg. Co. vy. Chelsea Exch. Bank, 183 App. Div. 441, 170 
N. Y. 8. 759 (1918). Use of rubber stamp for endorsing check for deposit. Writing 
signature of another by authority. 


North Carotina. 


Kime v. Brooks, 31 N. C. 218. ‘‘In this case when the note was presented to 
the obligator he laid the paper on a table and directed his daughter tc sign his name 
to it. He then turned away and went out of the house into the yard.’’ The court 
held the signature invalid. 


United States. 

Welch vy. Kirby, 255 Fed. 45 (1918). Execution of will of blind person by 
proxy. 

Tabas v. Emergency Fleet Corp., 9 Fed.(2d) 648 (1926). ‘‘No doubt an 
individual or corporation may adopt or authorize the execution of documents by a 
typewritten, printed, or rubber-stamped signature, and, if its adoption or the 
authority is shown, it is bound by its signature.’ 


GUIDED-HAND OR ASSISTED SIGNATURE OR WRITING. 2-5. 


16-6 LOCATION OF SIGNATURE AS INDICATING PURPOSE. 
15-1, 16-3. 
Illinois. 

Kripner v. Lincoln, 54 Ill. App. 675 (1894). ‘**. . . a sigmature at the 
bottom, or a note on the right-hand side of the paper, is ‘prima facie’ evidence that 
it was affixed there in the character of maker, whilst the same signature, at the left- 
hand side of the paper would furnish equally satisfactory evidence that it was 
placed there only as a witness to the instrument. So the signature of a third person, 
upon the back of a note, after the payee has endorsed it, is evidence of a contract to 
become responsible as second endorser.’’ 


Young v. Trainor, 57 Ill. App. 632 (1895). [Winter’s name was signed at the 
bottom of the instrument containing the proposition, in the left-hand corner, but in 
this wise: ‘‘J. F. Winter’’, and immediately under it ‘‘ James P. Giblen, Witness’’. 
The signature of the author of the proposal was at the bottom in the right hand 
ecorner.| ‘‘Mr. Winter’s name was not signed to the proposition in a way to bind 
him to an acceptance thereof.’’ 
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Kentucky. 

Terrell v. Commonwealth, 196 Ky. 288, 240 S. W. 81 (1922). ‘‘We therefore 
conclude that the fact of the signing of his name by the grand juror in this case 
immediately ‘above’ the indorsement, ‘a true bill’, is not fatal to the indictment.’” 


Texas. 

Clifton Mercantile Co. v. Gillaspie (Civ. App.), 7 S. W. (2d) 906 (1928). 
‘*Naturally, the position of the words under suspicion, their relation to the subject- 
matter of the instrument, and their connection with the text thereof, are matters 
entitled to great weight in determining he issue. Eaton v. Delay, 32 N. Dak. 328, 
155 N. W. 644, L. R. A. 1916D 528.’’ 


Wisconsin. 


McAbee v. Gerarden, 187 Wis. 399, 204 N. W. 484 (1925). ‘‘It is the rule 
generally adopted that, where a statute requires the signing of an instrument, it is 
not necessary that the signature be at the end; but that, if the name of the party 
to be charged appears in any part, and was placed there by the party himself, or 
by his authority, and is applicable to the whole substance of the writing, it is 
sufficient. ’? 


16-7 LOCATION OF SIGNATURE ON NOTE. 
Pennsylvania. 
Re Donahue, 271 Pa. 554, 115 Atl. 878, A. L. R. 392 (1922). ‘‘There is no 
Jaw requiring that a note to be signed at the end thereof, as in the case of a will.’’ 


LOCATION OF SIGNATURE ON WILL. 15-1. 15-2. 15-3. 


16-8 CHECK MARKS AND VOTING CROSSES. 


Connecticut. 

Harris v. Schuerer, 106 Conn. 506, 138 Atl. 442 (1927). ‘The check mark 
opposite defendant’s name on September 29th was claimed to be a trifle shorter and 
darker than other check marks on the same page, but this feature, if it existed, 
was not of itself, sufficient to render the book inadmissible.’’ Wilcox v. Downing, 
88 Conn. 368, 91 Atl. 262. 


Indiana. 

Wright v. Walker, 197 Ind. 561, 151 N,. E. 424 (1926). ‘‘Contestor’s Exhibits 
21 and 26 were properly marked, except that one of the lines of the cross was not 
drawn entirely across the other, and the marking bore a greater resemblance to the 
letter ‘T’ than to the letter ‘X’. On Contestor’s Exhibit 18, a cross was so ecare- 
lessly made that the two lines came together in close resemblance to the letter ‘V’, 
and another mark was so blurred that one of the lines appeared to be double. . . ~ 
Several of the ballots bear internal evidence of having been marked with a pencil 
that was imperfectly sharpened, so that in places the wood projected beyond the 
lead, and in drawing it across the paper it sometimes would only record the impress 
of a pointed stick, at other times would make a very dim and imperfect blue line, 
and again, when the pencil was freshly sharpened and the point broken, would make 
a double line closely resembling two marks. In view of this fact, we do not think 
that the trial court committed an error in counting as legal ballots Contestor’s 
Exhibits 12, 19 and 23.’? 
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Ohio. 


Ryan v. State, 10 C. C. Rep. N. 8S. 497 (1908). Aff. 
W. A. Cary, Asst. Pros. Atty. 
it was shown clearly that Ryan made the mark opposite 

These marks which were so established, were 


(1909). S. V. McMahon, Pros. Atty., 
at Cleveland, Ohio 

the name of several voters 
used as standards of comparison. 
evidence 


§ 16-8 


CITATIONS. 


79 Ohio 452. <All concur 
in above case 


There was no error in admitting the 


**Tt must be conceded that ordinarily a mark made by one with a pen or pencil 
is much less satisfactory as a standard of comparison than written words, but an 
examination of these marks, which are peculiar, tends very strongly to corroborate 
the opinion expressed by the expert witness.’’ 


ANNOTATIONS ON SUBJECTS IN SECTION 16. 


What is a Signature? 
14 L. R. A. 160. 
26 L. R. A. (N. S.) 1126. 
51L. R. A. (N.S.) 169. 
L. R. A. 1916 D-1063. 


Burden of Proof of Signatures. 
A. & E, Ann. 1913 A-194. 


Proof of Marks (Signature). 
22 L. R. A. 370. 


441. R. A. 142 

64 L. R. A. 313. 

ol L. R. A. (N.S.) 955. 
L. R. A. 1916 C-1240. 
19 A. & E. Ann. 504. 

3 RK. C. L. 968. 

8 R. C. L. 960. 


ai by Mark or Assistance. 
7 ik. A. (N. 8.) 1193: 


Validity of Mark by Unconscious Person, 
L. R. A. 1915 B-678. 


Omission of Words ‘‘his mark’’ from 
Signature by Mark. 
geAy Le Re 89t. 


Signature ‘‘by.’’ 
20 A. L. R. 984. 


Location of Signature on Note. 
20 A. L. R. 392. 


Printed, Stamped or Typewritten Sig- 


nature. 
Bien ty, A. CN. 8.) 302. 
41, L. R. A. 695. 
L. R. A. 1917 B-285. 
TAS Li: BR. 672; 
A. & E. Ann. 1913 B-663. 
A. & E. Ann. 1918 B—1030. 
Bien by. As (N. 8274992 
30 A. L. BR. 703. 


Use of Pencil to Write Signature. 
3 R. C. L. 968. 


By Rubber Stamp. 
ST aos. 87, 
46 A. L. R. 1498. 


Signature by Blind Person. 
9 A. L. R. 1416. 


Signature by Initials. 
L. R. A, 1195 D-902. 


Unfinished Signature of Will. 
31 A. L. R. 692. 


Misspelled Signature of Will. 
Fo Wap. ee Ora 5 rag oh 


Signature of Will by Wrong Name. 
31 A. L. R. 690. 


Signature as ‘‘Father’’, ‘‘Mother’’ or 
the like. 


31 A. L. RB. 692. 


Assisted Signature of Will. 
31 A. L. R. 692. 
37 A. L. R. 603. 


Signature of Will by Christian Name. 
31 A. L. R. 687. 


Signature of Will by Mark. 
31 A. L. R. 682. 
42 A. L. R. 954. 


Signature of Will by Initials. 
31 A. L. R. 689. 


Signature of Will by Stamp. 
31 A. L. R..691. 


Sealing as Signing Will. 
31 A. L. R. 691. 
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ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS 
IN SECTION 16. 


What Is a Signature? 
Law Times, 44:95. 


Your Signature and How to Write It. 
5 Lawyer and Banker, 338. Oct. 
1912. 
7 Lawyer and Banker, 260. 
1914. 


Aug. 


Place of Signature on Note. 
33 Banking Law Journal, 560. July 
1916. 


Identification of a Mark. 
47 Canadian Law Journal, 653. 
Oct. 16, 1911. 


73 Central Law Journal, 153. 


Sept. 1, 1911 (Ewell). 


Logical Analysis of Subscribed Signa- 
tures. 
B. F. Davenport. 
7 Lawyer and Banker 260 (1914). 


Your Signature and How to Write It. 
William J. Kinsley. 
5 Lawyer and Banker 338 (1912). 


Validity of Printed Signature on Checks, 
The Banking Law Journal, January 
1928, 4. 


GENERAL REFERENCES ON SUBJECTS IN SECTION 16. 


Signature Writing. 


Hagan’s Disputed Handwriting, pp. 


133-140. 


Signature by Initials. ; 
Chamberlayne, §§ 655, 761, 1191. 


b>) 


Jones, Evidence, § 665, 


Proof of Signature. 
17 Cye. 162. 
Signature by Printing. 
36 Cyc. § 448. 

40 Cyc. § 1092. 


Signature by Mark. 
Wigmore, Ev., §§ 693, 1292, 1512. 
Chamberlayne, §§ 880, 2168, 2177, 
2844. 
Jones, §§ 527, 546. 
Best, § 234. 
Abbott, § 491. 
8 Cyc. § 257. 
36 Cye. § 452. 
13 A. & E. § 1086. 
15 A. & E. g§ 282. 
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SECTION 17%. 


LETTERS. 


1. Letters as Evidence. 
2. Proof of Letters by Other Means than Handwriting or Typewriting. 
8. Posting and Presumption of Delivery. 


17-1 LETTERS AS EVIDENCE. 

Massachusetts. 

Nunes v. Perry, 113 Mass. 274 (1873). Attempt to prove letters as standards. 
They were rejected because of insufficient proof. Opinion quoted 2-2. 

Taylor-Wharton Iron & Steel Co. v. H. P. J. Harnshaw, 259 Mass. 554 (1927). 
*¢The mere fact that a letter has been received is not enough to admit it as a 
standard . . . but the letter in question, admitted as a standard,.related to a 
business transaction between the debtor and ereditor. . . . There was no error.’’ 


New York. 

Parsons v. Ramsey, 54 Hun 633, 7 N. Y. S. 93 (1889). ‘‘We do not discover 
that the defendant admitted the truth of the material statements contained in the 
letter, or that any sufficient foundation was laid for the admission of the letter as 
evidence. Judgment must be reversed.’’ 

Rockline v. Richard, 251 N. Y. 321, 167 N. E. 457 (1929). ‘*A letter is not a 
self-proving instrument, and proof of some kind tending to show its genuineness is 
always required. The mere contents of a written communication, purporting to be 
a particular person’s, are, of themselves, not sufficient evidence of genuineness.’’ ... 

**Since proof of the sending of the cablegrams in question was entirely lacking 
and no evidence was offered excusing failure to furnish proof, the cablegrams were 
improperly received in evidence. Being material and necessary to support the verdict 
found, they were prejudicial to the defendant. The judgment of the Appellate 
Division and that of the Trial Term should be reversed and a new trial granted, 
with costs to abide the event.’’ 


Vermont. 

In re Wells’ Will, 95 Vt. 16, 113 Atl. 822 (1921). ‘‘That the letter was 
admissible as tending to contradict Mrs. Sykes on a matter of vital importance is at 
once manifest.’’ 


United States. 

Barrett v. United States, 33 Fed.(2d) 115 (1929). ‘‘The fact that Barrett’s 
name is signed to the letters does not prove he signed them. This evidence is neces- 
sary, either by direct proof, admission, or comparison of signatures. Brady v. 
U.S. (C. C. A.), 24 Fed.(2d) 399.’’ 

Lord & Spencer v. M. N. Stout Co., 33 Fed.(2d) 60 (1929). ‘‘It is a general 
rule, subject to important exceptions, that a letter, not part of a mutual corre- 
spondence and to which no answer is made, is not admissible in favor of the writer 
as evidence of the statements therein contained; . . . the reason being that a 
party to the action cannot make evidence for himself by writing a letter to the other 
party which the latter is not bound to answer.’’ 
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17-2 PROOF OF LETTERS BY OTHER MEANS THAN 
HANDWRITING OR TYPEWRITING. 

Alabama. 

Stalleup v. State, 117 So. 617 (1928). ‘‘This letter was signed J. J.N. .. . 
The trial court sustained the state’s objection to the introduction of said letter and 
defendant excepted. We think the ruling of the trial court correct. . . . It was 
not claimed the letter was in reply to any communication from the appellant and 
where this is true, the same was not admissible without proof of ‘handwriting or 
authority’. ’’ 


Arlansas. 

Barham v. Bank of Delight, 94 Ark. 158, 126 S. W. 394, 127 L. R. A. (N. i 
439 (1910). ‘‘One of the letters was typewritten as to body and signature. 
As a general rule a letter . . . must be authenticated by proving the genuineness 
of the signature of the writer. But when a letter is received in the due course of 
mail . . . the presumption arises that such letter is genuine . . . the jury 
to determine as to whether the letter is genuine or not.’’ 


California. 

Fielding v. Iler, 179 Pac. 519 (1919). In the absence of specifie objection, reply 
to letter sent is sufficient proof of signature. 

Keese v. Beardsley, 190 Cal. 465, 213 Pac. 500 (1923). [Annotated in 26 
A. L. R. 1542.] ‘‘The difficulty in this case is that there is no evidence whatever 
that the letter to the grantor, Beardsley, was received by him.’’ 


Georgia. 

Freeman et al. v. Brewster, 93 Ga. 648, 21 S. E. 165 (1894). ‘‘ This proof could 
not be supplied solely by what appeared on the letter itself, to wit, the contents, the 
letter head, etc.’’ 


Kansas. 

Huber Mfg. Co. v. Claudel, 71 Kan. 441, 80 Pac. 960 (1905). Three typewritten 
and typesigned letters offered and received. ‘‘As to two of these letters their admis- 
sibility is clearly made out by the fact as it was shown that they were received in 
answer to letters written, properly posted and sent to the F. I. Co. [the third 
admitted on evidence of typewriting]. There might might have been and easily 
could have been, some peculiarity in the manner of writing or the character of the 
letters of the typewriter that would serve to identify the letter by comparison with 
those he had received from the Company.’’ 

State v. Uhls, 121 Kan. 377, 249 Pac. 597 (1926). ‘‘ While the expert witness 
was not asked to give an opinion, and gave none, as to whether the Westerhaven 
letter was written by the same person who wrote the two signed by the defendant 
and offered by the state as standards of comparison, he called attention to the various 
similarities that might lead to that conclusion, and it was competent for the jurors 
to form their own judgment concerning the matter. . . . The authorship or 
authenticity of a letter may be proved by indirect or circumstantial evidence, as 
other facts. 38 Jones, Com. on Evidence, § 583. See, also, 4 Wigmore on Evidence 
(2d Ed.), §§ 2131, 2148, 2149.’ 


Maine. 

Bowker Fertilizer Co. v. Cluskey, 124 Maine 384, 130 Atl. 209 (1925). ‘* The 
exceptions cannot be sustained. The first exception is to the admission of a letter 
written to Baston purporting to be from Cluskey. It is not proved that he signed 
the letter. But the case comes fairly within the rule that makes reply letters prima 
facie admissible. Abbott v. MeAloon, 70 Me. 98; Lancaster vy. Ames, 103 Me. 87, 
68 Atl. 533, 17 L. RB. A. (N. 8.) 229, 125 Am. St. Rep. 286.7? 
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Michigan. 

Pinkham vy. Cockell, 77 Mich. 265, 43 N. W. 921 (1889). ‘‘Where one or more 
letters purporting to come from a certain person are recognized by him in subsequent 
transactions that may in some cases, be admissible on questions of handwriting. But 
the mere receipt of letters purporting to be from a person never seen, and with whom 
no subsequent relations existed which were based on them as genuine, has no value 
as a means of knowledge . . . there must be something which assures the recipient 
of letters in a responsible way of their genuineness before he can swear to their 
writer or use them as comparisons of handwriting.’’ 

People v. Adams, 162 Mich. 371, 127 N. W. 354 (1910). ‘‘The letters and 
telegrams purporting to come from there later, by mail and wire, bore his name, 
Adams, and contained allusions to the subject theretofore discussed between them. 
We think they were competent evidence although it was not shown that he signed 
or sent them, in any other way than through the connection that they intrinsically 
showed to the previous conversation and arrangement that he should write.’’ 


Minnesota. 

Lundgren v. Union Indemnity Co., 171 Minn. 122, 213 N. W. 553 (1927). ‘‘It 
is conceivable but not probable that it may all be internal, that is that a writing 
may be self-authenticating. Wigmore, Evidence, § 2148. . . . But it occurs to 
us that any relevant writing may be admitted when from its contents and other 
circumstances in evidence it is reasonably inferable that the author is the person 
sought to be charged or another lawfully acting for him. . . . Annotation, 9 
A. L. R. 984, 989; Melby v. Osborne, 33 Minn. 492, 24 N. W. 253; Halstead v. 
Minnesota Tribune Co., 147 Minn. 294, 180 N. W. 556. . . . The logical propriety 
of the inference that no one other than plaintiffs, under the circumstances then 
appearing, were likely to have been the senders of the messages is plain.’’ 


North Dakota. 
Kvale v. Keane, 39 N. Dak. 560, 168 N. W. 74,9 A. L. RB. 981 (1918). Proof of 
letters by carbon copy or reply letters. 


Texas. 

International Harvester Co. v. Campbell, 43 Tex. Civ. App., 96 S. W. 93 (1906). 
**As no one, save the company, could have received the letter and references men- 
tioned in the letter received by Cameron, and shown to plaintiff, its contents when 
taken in connection with other facts, are, under the principle quoted, cogent evidence 
of its genuineness.’’ 

Hart v. Wilson, 281 S. W. 339 (1926). ‘‘This testimony, taken in connection 
with the fact that other correspondence between the parties was in evidence, all 
referring to the same transaction, made the letter admissible without proof of 
Brokaw’s signature or further authentication.’’ 


Utah. 

State v. Freshwater, 30 Utah 442, 85 Pac. 447 (1906). ‘‘Nor do we think the 
court erred in permitting the state to introduce in evidence the unsigned letters [that 
it was shown were written on one of 24 typewriters in Provo City where the defend- 
ant resided] received by her which were posted at Provo, Utah . . . The contents 

were peculiarly within his knowledge.’’ 


West Virginia. 

Maynard v. Bailey, 85 W. Va. 679, 102 8. E. 480 (1920), 9 A. L. R. 981. ‘‘Ordi- 
narily [authenticating of a letter] it is done proof of letter by proof of handwriting, 
but when neither the letter nor the signature is in the handwriting of the author, it 
may be shown in other ways . . . the authenticity or genuineness of a letter may 
be established by circumstantial evidence.’’ 
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West Virginia—continued. 

Flowers v. Fletcher, 40 W. Va. 103, 20 S. E. 870 (1894). Mere receipt of letters 
is not proof that they are genuine writings of the person whose name is signed to 
them. 

Capital City Co. v. Beury, 69 W. Va. 612, 72 S. E. 657 (1911). ‘'But in the 
present case the writing in question is a letter which came through the mail in due 
course and is a reply to another letter which plaintiff addressed and mailed . . . 
in such a case a reply letter so received is presumed to be genuine and may be 
received as evidence without proof of the handwriting of the signature.’’ 

Citing Wigmore, Vol. 3, section 2153, ‘‘The arrival by mail of a reply purport- 
ing to be from the addressee of a prior letter duly addressed and mailed, is sufficient 
evidence of the reply’s genuineness to go to the jury. Such a rule—varying solely 
in the phraseology of the different judges—seems now to be universally accepted.’’ 

Maynard v. Bailey, 85 W. Va. 679, 102 S. E. 480 (1920). ‘‘. . . the authen- 
ticity or genuineness of a letter may be established by circumstantial evidence. If its 
tenor, [a letter] subject-matter, and the parties between whom it purports to have 
passed make it fairly fit into an admitted or proved course of correspondence and 
constitute an evident connecting link or part thereof, these circumstances justify its 
admission. ’’ 

Maynard v. Bailey, 85 W. Va. 679, 102 S. E. 480 (1920). ‘‘Like any other 
material fact, the authenticity or genuineness of a letter may be established by 
circumstantial evidence.’’ 


United States. 

Natl. Acct. Soc. v. Spiro, 78 Fed. Rep. 774 (1897). ‘‘A witness testified that 
he mailed a letter addressed to the home office of the Company and received in reply 
a letter written on the printed letterhead of the company which was signed with a 
rubber stamp fac-simile of the signature of an officer of the company and which 
referred to the subject matter of the witness’s letter to the company.’’ Held suffi- 
ciently proved. 

Consolidated Grocery Co. v. Hammond (C. C. A.), 175 Fed. 641 (1910). ‘‘A 
letter is not a self-proving instrument, and, proof of some kind tending to show its 
genuineness is always required. The mere contents of a written communication, 
purporting to be a particular person’s, are, of themselves, not sufficient evidence of 
genuineness. Wigmore on Evidence, Par. 2148.’’ Reversed. 

Campbell v. Willis, 29 Fed. 271 (1923). ‘‘The Circuit Court of Appeals from 
the Seventh Cireuit has ruled in Scofield vy. Parlin and Orendorff Co., 61 Fed. 804, 
10 C. C. A. 83, that where a letter is received in response to a letter sent by the 
receiver, the law will presume that the letter is from the person whose name is 
signed to it. We perceive no reason why the same principle should not apply in 
the case of a telegram.’’ Affirmed. 


17-3 POSTING AND PRESUMPTION OF DELIVERY. 
Alabama. 

Corinth Bank & Trust Co. v. Cochran, 121 So. 66 (1929). ‘‘A letter properly 
addressed, stamped, and mailed is presumed to have been received in due course. 
Evidence denying the receipt of the letter does not render evidence of its mailing 
inadmissible. Neither is conclusive. Whether it was so mailed and received 
becomes a jury question.’’ 


Georgia. 

Home Ins. Co. v. Head, 138 8. E. 275 (1927). ‘*Where it is shown without 
dispute that a letter was properly addressed, stamped, and mailed, a presumption 
arises that it was received by the addressee.’’ 
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Georgia—continued. 

Hodges v. Planters & People’s Mut. Fire Assn. of Ga., 139 S. E, 362 (1927). 
“*While the posting of a letter properly addressed and stamped will authorize an 
inference that the letter was afterwards received in due course of mail by the 
addressee, such posting has no value as tending to establish an inference is not 
authorized, where there is positive, uncontradicted, and unimpeached testimony by 
the defendant that he did not receive the letter.’’ 

Bennett v. Ingleheart Bros., 163 Ga. 796, 139 S. E. 431 (1927). ‘‘Where the 
plaintiff testifies that he deposited in the United States mails a letter properly 
stamped and addressed to the defendant, the presumption arising therefrom that the 
letter was received by the defendant is not conclusively rebutted by the testimony of 
the defendant himself that he did not receive the letter, where the defendant is 
contradicted in other material portions of his testimony by the evidence introduced, 
thus authorizing the jury to find that the defendant has been successfully impeached 
and that his testimony to the effect that he did not receive the letter is incorrect.’’ 


Idaho. 

Matlock y. Citizens Natl. Bank of Salmon, 250 Pac. 648 (1926). ‘‘When a 
letter, properly addressed and stamped, is deposited in the post office, the presump- 
tion arises that such letter arrived in due course at its destination.’’ 


Maryland. 

Wolf v. Union Trust Co. of Maryland, 150 Md. 385, 133 Atl. 121 (1926). ‘‘The 
statute provides that notice of dishonor may be given through the mails, and, when 
it is duly addressed and deposited in the post office, the sender is deemed to have 
given due notice, notwithstanding any miscarriage in the mails.’’ 


Nebraska. 
Nebraska State Bank v. Walker, 111 Nebr. 203, 196 N. W. 130 (1923). ‘‘The 
receipt of a letter may be shown by circumstances.’’ 


New Jersey. 

Leunis Co. v. Singer, 102 N. J. Law 68, 130 Atl. 457 (1925). ‘‘Thus, where 
the plaintiff’s attorney wrote a letter addressed to the defendant at his residence, 
and sent it by post, to which he received a reply purporting to be from the defendant, 
it was held that the letter thus received was admissible in evidence without proof 
of the defendant’s handwriting, and that letters of an earlier date might also be 
read without other proof.’’ 


North Carolina. 

Mahoney-Jones Co. v. Osborne, 189 N. C. 445, 127 S. E. 533 (1925). ‘‘When 
a letter, properly addressed, with the requisite postage thereon, is placed in the mail, 
a presumption arises that it was received by the person to whom it is addressed. 
Beard v. R. R., 143 N. C. 137, 55 8. E. 505.”’ 

Liberty Chair Co v. Crawford, 137 8. E. 577 (1927). ‘*When a letter is prop- 
erly addressed, with the required postage thereon, and properly placed in the mail, 
it is presumed that-it was received by the person to whom it was addressed.’’ 


Oklahoma. 
United States Fire Ins. Co. of City of New York v. L. C. Adam Mercantile Co., 
117 Okla. 73, 245 Pac. 885 (1926). ‘‘When a letter is sent by post or mail, properly 
addressed, the presumption of its receipt by the party to whom it is addressed 
arises, and this prima facie presumption of delivery remains until overcome by 
contradictory evidence.’’ 
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Oklahoma—continued. 

Henry H. Cross Co. v. Bell Oil & Gas Co., 263 Pac. 1105 (1928). ‘‘It is con- 
tended that proof that the letter was signed, placed in an envelope and sealed, and 
placed on a mailing desk for mailing, coupled with the evidence that it was the 
custom of the office for the letter later to be taken by the filing clerk and dropped 
down the chute. . . . We are of the opinion that the weight of authority as well 
as reason support the contention of the plaintiff [that the letter was mailed ].’’ 


South Carolina. 


Allen ‘v. Jefferson Standard Life Ins. Co.;137 S. BE. 214 (1927). ** 2 30a 
letter properly mailed is presumed to be received in due course.’’ 


Texas. 

Lumbermen’s Reciprocal Assn. v. Henderson, 1 8. W. (2d) 646 (1928). ‘‘When- 
ever it is shown that a letter placed in the United States mail is properly addressed 
and properly posted, it will be presumed that it reached the addressee in due course 
of the mail, in the absence of evidence to the contrary.’’ 


West Virginia. 

Phoenix Ins. Co. v. Thomas, 138 S. E. 381 (1827). ‘‘Those instructions were 
rightly rejected, as a copy of a letter is admissible against the addressee if it be 
shown that the original was duly delivered for transmission through the mails to 
him.’’ 


United States. 

Freeman y. U. §., 20 Fed.(2d) 748 (1927). ‘‘The statute imputes the crime 
to ‘whoever . . . shall . . . place or cause to be placed any letter in the 
mails . . .’ and the indictment here charged that the three defendants did that. 
thing. That charge, we hold, must be proved by evidence. The evidence need not 
be direct; that is, it need not be that the defendants were seen mailing the letter; 
it may be circumstantial, that is, evidence of acts or doings, or business custom of 
the defendants, from which their act of mailing or their act which caused the letter 
to be mailed may reasonably and lawfully be inferred. . . . No case has been 
called to our attention and none has been discovered by our independent research 
where conviction has been sustained when there is no evidence, direct or cirecum- 
stantial, that the accused mailed the letter.”’ 

Ponder v. Jefferson Standard Life Ins. Co., 6 Fed.(2) 300. ‘*. . . eustom of 
stamping and mailing sufficient.’’ [To prove delivery. ] 


CARBON AND LETTER-PRESS COPIES. 20-4. 


ANNOTATIONS ON SUBJECTS DISCUSSED IN SECTION 17. 


Letters. Status of Carbon Copy. 

6 A, L. R. 1242. 11 A. & E. Ann. 108. 

SAT LAR ALIGL. 

1 Ro.OL: 764. A. & E. Ann. 1914 D-1082. 

19 A. & E. Ann. 651. 10 R. C. L. 924. 

SH eT eo OY Shake ae Proof of Letters by Carbon Copy or 
Status of Carbon Copy. Reply Letters. 

7 A. & E. Ann. 216. 9 A. L. RB. 981. 

A. & BE. Ann. 1912 B-296. 10 R. C. L. 905-1147. 

A. & E. Ann. 1912 D-1264. LO-R Cpls Shit: 
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Proof of Authenticity of Letter other than by Proof of Handwriting or Typewriting. 


9 A. L. R. 984. 


Character of Evidence to show letter was Mailed. 


25 A. Li. BR. 9. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 17. 


Admissibility of Carbon Copies as Duplicate Originals. 


Central Law Journal, 93: 284. 


Oct. 21, 1921. 


GENERAL REFERENCES ON SUBJECTS IN SECTION 17. 


Letters as Evidence. 
Wigmore, §§ 87, 95, 2158, 2519. 
Chamberlayne. §§ 1366-1369, 2687. 
Jones, § 294. 
17 Cye. § 410. 
10 Cye. § 1386. 
Criminal Investigation, Mitchell, pp. 

789, 790. 


Letter Press Copies. 
Wigmore, Ey., §§ 1234, 1280, 2019. 
Chamberlayne, §§ 348, 1059, 2269.. 
Jones, §§ 209, 523, 524, 583. 
Best, § 486. 
17 Cye. § 564. 
22 ©. J. § 1021. 


Photographie Copies. 
Wigmore, Ev., §§ 797, 2019. 
Jones, Ev., § 555. 


Anonymous, Blackhand, and Threatening 
Letters. 
Questioned Documents, Second Edi- 
tion, see index. 
Problem of Proof, Second Edition, 
pp. 446-461. 
38 Cye. § 295. 


‘Copy by Manifold Typewriting. 
Wigmore, Ev., § 1234. 


Distinction between Different Kinds of 
Copies. 
Wigmore, Ey., § 1655. 


Proof of Authorship of Letters in Type- 
writing. 
Wigmore, Ev., §§ 87, 2149. 
Proof of Document by Contents. 


Wigmore, Ev., §§ 2148-2155. 
17 Cye. § 411. 


Presumption as to Receipt of Letter. 
Wigmore, Ev., § 95. 
Chamberlayne, § 1059. 

Jones, § 52. 

Best, § 403. 
Abbott, §§ 356, 534. 
16 Cye. § 1068. 

29 Cyc. § 1123. 

22 C. J. § 1112. 


Unanswered Letters. 
SUAe liebe, L163. 
34 A. L. R. 560. 
DOP Ages. 2400: 


Effect of Failure to Reply. 
Jones, §§ 269, 289. 


Robbery from Letters. 
Lucas, Forensic Chemistry, pp. 235, 
244, 


Stamps, Seals and Envelopes. 
Mitchell, Documents and Scientific 
Examination, pp. 177-189. 


Business Correspondence. 
Chamberlayne, § 2206. 


Post Office Marks. 

Wigmore, Ev., §§ 151, 1674, 2152. 

Chamberlayne, §§ 1060, 1061, 2078, 
2282, 22838. 

Jones, § 386. 

4A. & E. § 482. 

9 A. & E. § 898. 

22 A. & HB. § 1255. 

Wills, Circumstantial Evidence, p.° 
248. 
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SECTION 18. 


CIRCUMSTANTIAL EVIDENCE. 


Circumstances Against Testimony of Living Witnesses, 

. Proof of Other Forgeries and Crimes. 

Mathematics of Proof. 

Possession of Tools, Materials and Means as Showing Purpose or Intent. 
Extraneous Facts to Prove Date. 

‘“Reasonable Doubt’’ from Evidence and from ‘‘Want of Evidence.’’ 
. Inference from Destruction of Document. 

. Documents ‘‘ Found’’ or Produced under Suspicious Circumstances, 


. 


90 23D OTR go bE 


18-1 PROOF BY CIRCUMSTANCES AND PROOF BY LIVING 
WITNESSES. 


California. 

Rolland v. Porterfield, 191 Pae. 913 (1920). ‘‘. . . it has been clearly 
settled in this state that, as regards the preference or weight to be given the 
testimony in any particular case, the law makes no distinction between expert 
testimony and evidence of other character, and that, when there is a conflict 
between scientific testimony and testimony as to the fact, the jury, or trial court, 
must determine the relative weight of the evidence.’’ 

In re Nelson’s Estate, 191 Cal. 280, 216 Pac. 368 (1923). ‘‘ Appellant contends 
that the trial court erred in refusing an instruction to the effect that the testimony 
of expert witnesses should be received with great caution. This instruction was 
properly refused.’’ 

Marston v. Pickwick Stages, 78 Cal. App. 526, 248 Pac. 930 (1926). 
se, , . for the most positive testimony may be rejected as inherently impossible 
when its falsity appears from a consideration of the undisputed circumstances or 
from the laws of nature.’’ 

McFeely v. Industrial Accident Commission, 65 Cal. App. 45, 223 Pae. 413 
(1923). ‘‘Where there is a conflict between scientific testimony and testimony as 
to facts, the jury or trial court must determine the relative weight.’’ 


Connecticut. 

Daily v. Spann, 147 Atl. 807 (1929). ‘* . . . certain marks were pointed 
out to him which were claimed by the plaintiff to be the wheel-marks of defendant’s 
car, and was asked on his direct examination whether these marks were the marks 
of defendant’s car and how their size compared with the size of marks made by it. 
Both questions were excluded. The witness was not asked whether he had any 
knowledge of what kind of marks the wheels of defendant’s car would make. For 
this reason each of these rulings was clearly right.’’ 


Florida. 

Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). ‘‘These facts were deemed 
to be wholly irreconcilable with the evidence of witnesses who testified to the 
genuineness of W. T. Boyd’s signature, which testimony, although apparently 
credible, is not by any means indubitable when considered in the light of the facts 
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Florida—continued. 

established by the scientific investigations of the expert on handwriting. When 
so considered this ‘apparently credible positive evidence’ loses much if not all its 
character. A. 

Lowe v. State, 90 Fla. 255, 105 So. 829 (1925). ‘‘Circumstantial evidence 
alone is therefore sufficient to support a verdict of guilty of the most heinous 
crime, provided the jury beyond reasonable doubt that the accused is guilty upon 
the evidence. . . . It has been said that witnesses may lie but that circumstances 
never do.’’ 


Georgia. 

Walker v. State, 127 Ga. 48, 56 S. E. 113, Anno. L. R. A. (N. 8.) 1175 (1906). 
‘«The court, however, did not err in admitting this evidence . . . that for 
some time .. . the defendant had no money . . . whereas immediately after 
the day said check was cashed he was seen in possession of a considerable 
sum. eee 


Illinois. © 

Stitzel v. Miller, 250 Ill. 72, 95 N. E. 53 (1911). ‘‘The fact that two 
signatures are exactly alike is accepted as strong evidence that one was traced 
or otherwise reproduced from the other; or that both were made from still another 
signature. ’’ 

Kuehne v. Malach, 286 Ill. 120, 121 N. E. 391 (1918). ‘‘. . . there may 
be such an inherent improbability in the testimony of the witness as to induce the 
court or jury to disregard it, even in the absence of conflicting testimony.’’ 

Oliver vy. Ross, 289 Ill. 624. ‘‘Foundling Deed’’ alleged to have been found 
between a lot of sheet music in an old trunk, at a distant point, by one practically 
uninterested. 

‘Tt is apparent that the testimony of Revilo Oliver and Florence Ross is not 
reliable, and can-only be believed where it is corroborated.’’ 

Lyon v. Oliver, 316 Ill. 292, 147 N. E. 251 (1925). ‘‘It is a circumstance to 
be noted, that while Exhibit D is written upon noteheads it is alleged to have 
been sent in a long envelope, such as is commonly used by lawyers for sending 
documents.’’ 

Indiana. 

Biggs v. State, 167 N. E. 129 (1929). ‘‘In the instant case it was the shoes, 
and not the accused, that testified. It was the distinguishable feature of the heels 
of the shoes, especially the heel of the right shoe. . . . The shoes were admissible 
in evidence.’’ 


Iowa. 

State v. Moelchen, 53 Iowa 310, 5 N. W. 186 (1880). ‘‘Strong circumstantial 
evidence in cases of crime is often the most satisfactory of any from which to 
draw the conclusion of guilt.’’ 


Kansas. 

Baird v. Shaffer, 101 Kan. 585, 168 Pac. 836 (1917). ‘‘Indeed, where the 
signature to a will is a forgery, and where the attesting witnesses have the hardihood 
to commit perjury, it is difficult to see how the bogus will could be overthrown 
except by expert and competent opinion evidence. . . . The law contended 
for by appellants would frequently baffle justice and give judicial countenance 
to many a high-handed fraud.’’ 

[959 ] 


§ 18-1 QUESTIONED DOCUMENTS. 


Michigan. 

Sheldon v. Warner, 45 Mich. 638, 8 N. W. 529 (1881). ‘‘One of those 
documents appears among the exhibits and presents the remarkable coincidence 
that it is written with the same poor and yellowish ink as the deed and signed 
with the same blue ink by Warner, and contains the filling up of date and writing 
of Landerville’s name in a third kind of ink quite black and resembling the date 
of Ryan’s deed. That the same diversities of ink should be found in papers 
executed at intervals of nine months, and that they should both be witnessed at the 
same interval by the same witnesses, one of whom could not write his name, would 
be remarkable if both were genuine.’’ 


Minnesota. 
Carson y. Turrish, 140 Minn. 445, 168 N. W. 349, L. R. A. 1918F 154 (1918). 
‘“He testified as to the wheel tracks . ... was receivable.’’ 


Nebraska. 

In re O’Connor’s Estate, 105 Neb. 88, 179 N. W. 401 (1920). ‘*. ... every 
item of proof must stand on its own footing in connection with each evidential fact 
considered in its proper light . . . In such a situation persons who declare them- 
selves to be subscribing witnesses and boldly speak from the witness stand as such, 
though not directly impeached, are subject to the same impartial and penetrating 
scrutiny as the mute instrument ascribed to them to the deed. In the unbiased 
search for truth the law has no favorites by presumption. Silent circumstances, 
without power to change their attitude, or to make explanations, or commit per- 
jury, may speak as truthfully in court as animated witnesses.’’ 

Sharp v. State, 115 Nebr. 737, 214 N. W. 643 (1927). ‘‘If it were necessary 
always to have positive evidence, the testimony of eye-witnesses, how many criminal 
acts committed in the community, destructive of its peace and subversive of its 
order and security, would go undetected and unpunished! ’’ 

Wakeley v. State, 225 N. W. 45 (1929). ‘‘It is to be noted, ‘however, that the 
question here determined relates solely to the ‘nature of the evidence’. It may be 
conceded that the determination of a jury based upon circumstantial evidence made 
under proper instruction may be sustained even as against direct evidence. That, 
however, is determined, not by the nature of the evidence, but by the weight of the 
evidence. Such, indeed, were the questions before this court in In re Estate of 
O’Connor, 101 Neb. 617, 164 N. W. 570, and 105 Neb. 88, 179 N. W. 401, 12 A. L. 
R. 199, and the determination there made on the subject of the weight and sufficiency 
of the evidence is in no manner in conflict with the determination here made as to 
the inherent nature of the testimony of the expert on handwriting in this record.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397 (1892). ‘‘The appearance or lack of one 
characteristic may be accounted to coincidence or accident but as the number 
inereases, the probability of coincidence or accident will disappear, until conviction 
will become irresistible.’’ 

sc ,~)6.~=6the absence of demonstraton must be attributed either to deficiency 
in the expert or lack of merit in his conclusion. It follows that the expert who 
can most clearly point out will be most highly regarded and successful.’’ 

Levy v. Rust, 49 Atl. 1017 (N. J.) (1893). ‘‘I want to say something about 
the appearance of these receipts, when they were produced they seemed unusually 
dirty . . . A strong suspicion arises that they were intentionally and deliberately 
made dirty for the purpose of giving them the appearance of genuineness.’’ 
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New York. 

People vy. Davis, 19 N, Y. S. 781, aff. 1385 N. Y. 646 (1892). ‘‘It is true 
that circumstances do sometimes . . . point with unerring certainty to the 
truth.’’ 


Szpyrka v. Int. Ry. Co., 213 App. Div. 390, 210 N. Y. S. 553 (1925). ‘‘Where 
testimony is contrary to reason, or opposed to natural and physical laws, it will 
not support a verdict. The same rule may be applied where testimony too strongly 
violates common knowledge and observation, and a higher degree of proof will be 
required where a party attempts to establish a fact which in the light of common 
experience seems improbable.’’ 


In re Oliver’s Will, 126 Misc. 511, 214 N. Y. S. 154 (1926). ‘‘The truth 
must be found in the evidence itself, and every item of proof must stand on its 
own foundation. In this test, presumption creates no advantages in the unbiased 
search for truth; the law has no favorites by presumption, silent circumstances 
without power to change their attitude, or to make explanations, or to commit 
perjury, speak more powerfully and more truthfully in court than animate wit- 
nesses. If the truth is found in oral testimony, it must determine the issue, but 
it is equally potent if found in mute circumstances.’’ 


In re Stegman’s Estate, 133 Mise. Rep. 745, 234 N. Y. S. 239 (1929). ‘‘The 
witness may be contradicted by circumstances, as well as statements of others, 
contrary to his own, or there may be such a degree of improbability in his state- 


ments as to deprive them of credit however positively made. Koehler v. Adler, 78 
1 ie ee oy Pas 


North Carolina. 

State v. Dixon, 131 N. C. 808, 42 S. E. 944 (1902). ‘‘It was further in 
evidence that the gun wadding picked up, at the place of the killing, between the 
stump from behind which the shooting was done and where the deceased fell, was 
part of pages 361 and 362 of ‘The Delineator’ magazine, and that at Dixon’s house 
the magazine was found with these pages torn out. Another copy of ‘ The Delineator’ 
of the same date was produced, and the matter on pages 361 and 362 contained 
the same matter as was on the wadding thus picked up.’’ 

Street v. Erskine-Ramsey Coal Co., 145 S. E. 11 (1928). ‘‘Where an inference 
is so usual, natural, or instinctive as to accord with general experience, its statement 
is received as substantially one of a fact—part of the common stock of knowledge.’’ 


North Dakota. 


State v. Gummer, 51 N. Dak. 445, 200 N. W. 20 (1924). ‘‘ Circumstantial 
evidence may just as unerringly prove or establish a fact within the realms of 
logic or reason, for human minds, as evidence perceived and related thru the senses.’’ 

State v. Hinesh, 228 N. W. 453 (1930). ‘‘They [the tracks] were peculiar in 
that the tires were non-skid on one side and plain on the other. . . . He drove 
his own car out there. The officers compared the tracks made by the car with the 
tracks leading to the Hopperstad granary and they were identical. . . . The 
evidence is sufficient to sustain the verdict.’’ 


Oklahoma. 

Murphy v. Estle, 75 Okla. 75, 182 Pac. 83 (1919). ‘*. . . preponderance 
of evidence is meant that kind and quality of evidence which is more satisfactory, 
satisfying and convincing to the minds of the jurors.’’ 

Midland R. R. v. Taylor, 85 Okla. 95, 204 Pac. 1102 (1922). ‘‘Cireumstantial 
evidence in civil cases, in order to be sufficient to sustain a verdict, need not rise 
to that degree of certainty which will exclude every reasonable conclusion other 
than that arrived at by the jury,’’ 


61 
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Oklahoma—continued. 

In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘These characteristics . . . 
are evidence that cannot be discredited. These have no interest in the ultimate out- 
come of this litigation; they cannot be said to be biased or prejudiced, or to be 
influenced by their relationship to the litigants. Nor has any attempt been made to 
show that they do not speak the truth. On their face they reveal the habits of life 
of the proponent, and of the deceased. Unconsciously they proclaim the solemn 
truth that M. Creger did not write the purported will—that he could not have done 
so without going contrary to the principles of his nature, and without a reyolution 
in the habits of writing developed and fixed during a period of nearly seventy years. 
There can be but one conclusion—some other than he did it.’’ 


Pennsylvania, 

In re Fleming’s Estate, 265 Pa. 399, 124 Atl. 419 (1919). ‘‘After the 
decision in the first case, the second paper was brought forth, in which like 
testamentary provisions appear, and it is seemingly witnessed by the same persons. 
It was claimed to have been found in the yard of the decedent’s home, amongst 
other partly burned articles, by a chauffeur who had stopped to secure a light for 
a cigarette at the fire which he observed in passing. The finder retained it for a 
long time, but it is insisted that he later sent it to those who might be interested.’” 

‘Tn the present case the will offered for probate is practically a duplicate of 
the one heretofore held fraudulent . . . The circumstances surrounding the 
discovery and production of the second raise more than a suspicion as to its authen- 
ticity, and we are of the belief that the evidence offered did not make necessary 
the submission of the question of its genuineness to the jury, for, had it been, a 
verdict for the proponents could not have been upheld.’’ 

In re Henry’s Estate, 276 Pa. 511, 120 Atl. 454 (1923). ‘*. . . in attempting 
to write the first name in full, not her usual habit, she deviated from the line and 
omitted, but later inserted, the (e); she began so close to the seal that the last name 
ran into it, or that the pen was lifted from the paper at some unusual places, or 
that near the end of the signature there are signs of haste. All of these to our 
mind are more suggestive of the infirm hand of age than the deft hand of crime. 
In other words, it seems too clumsy to be a forgery.’’ 

Lehigh Valley Transit Co. v. Barton, 283 Pa. 577, 129 Atl. 585 (1925). ‘*A 
court cannot accept as true that which the indisputable evidence demonstrates is 
false.’’ 

Radziemenski vy. B. & O. R. R. Co., 283 Pa. 182, 128 Atl. 735 (1925). ‘* While 
it is not the province of this court to decide disputed questions of fact . . . we 
are not required to believe what physical facts demonstrate to be untrue, and when 
an infallible mathematical test is applied to the testimony of a witness and he is 
found to be mistaken in a material matter, it would be a travesty on justice to 
allow the jury to believe such testimony and permit them to render a verdict based 


thereon.’’ 


South Carolina. 

State v. Pittman, 134 §. E. 514 (1926). ‘‘That what Mark Twain makes one 
of his characters call the ‘physiological autograph’ of a man, which can neither be 
counterfeited nor disguised, may be written even with the shod foot, is not, we think, 
so improbable a theory as to warrant the courts in refusing to permit the introdue- 
tion of a class of evidence as to tracks, which, as to other and closely analogous 
subjects, is freely admitted as expert testimony.’’ 
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Texas. 

Gattison v. Meyer, (Civ App.), 297 S. W. 900 (1927). ‘‘There is a clear con- 
flict between the testimony of Walker and the certified copy of the account offered 
in evidence. The question is, which should control? . . . When it comes to a 
conflict between primary evidence of the contents of an official record and secondary 
evidence, inadmissible if objected to but admitted without objection, the former 
should prevail.’’ 

King v. Texas (Tex. Crim. Rep.), 3 S. W. (2d) 802 (1928). ‘‘The evidence 
detailing the reflection of a mirror would seem admissible upon the principle which 
sanctions the introduction of photographs and moving pictures.’’ 

Howard v. State, 13 S. W. (2d) 80 (1929). ‘‘Any writing of appellant appear- 
ing on anything near the scene of the homicide was admissible as a circumstance 
tending to prove his presence at the time and place claimed by the state.’’ 

Carwile v. Roberts, 11 S. W. (2d) 549 (1928). ‘‘ . . . and that the jury 
may reject the interested testimony and make their findings on circumstantial evi- 
denee. . . . Indeed, where such transfer is from the husband to the wife, and 
the fraudulent intent is denied by them, proof by circumstantial evidence is usually 
the only recourse a creditor has to prove fraud.’’ 


Washington. - 

State v. Fasick, 270 Pac. 123 (1928). ‘‘The body was partially covered with 
fir branches, apparently cut when alive. . . . Then by the process of photo- 
micrographs of the cut surfaces of the branches he exposed the gaps or ‘nicks’, 
as he termed them, of the edge of tle knife that cut the old branches and of the 
knife that cut the new branches, from which the jury was asked to conclude that 
both the old and new branches were cut with the same knife. The knife and one 
each of the old and new fir branches and a photomicrograph of each were introduced 
in evidence over the objections of the appellant. . . . It was, in our opinion, 
reversible error to admit these articles in evidence.’’ 


West Virginia. 

Wingo Mining Co. v. Flanagan Coal Sales Co., 115 S. E. 839, (1923). The 
weight of evidence and the credibility of witnesses is peculiarly within the province 
of the jury, and mere preponderance in the number of witnesses in determination 
of disputed fact will not control.’’ 


Wisconsin. 

Fehrman y. Bissell Co., 204 N. W. 582 (1925). ‘‘Just as testimony of wit- 
nesses may be corroborated, so may such testimony be impeached by extraneous 
facts and circumstances.’’ 

Dietrich vy. State, 203 N. W. 755 (1925). ‘‘Suffice it to say that there are 
outstanding facts and circumstances in this case which are undisputed and which 
speak louder than words of testimony coming from the lips of witnesses and these 
strongly corroborate the defendant’s version of what transpired.’’ 


United States. 

Hickory v. U. S., 151 U. S. 303 (1894) (West Dist. Ark.). The court said: 
‘*Some say, we cannot do it by circumstantial evidence, because it is cruel and 
criminal, they say, to convict a man upon circumstantial evidence. This is a 
declaration of either fools or knaves, sympathetic criminals, or men who have not 
ability enough to know what circumstantial evidence is, or to perform the ordinary 
duties of citizenship.’’ . . . ‘‘This was done with great vigor, perhaps induced by 
arguments of counsel, but that does not strengthen an exception otherwise destitute 
of merit.’’ 
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Umited States—continued. 
United States v. Sixty Barrels of Wine (U. S. D. C.) 225 Fed. 846 (1915). 
Testimony positively contradicted by physical facts cannot be allowed credence. 


Clark v. United States, 293 Fed. 305 (1923) (C. C. A., Ala.). ‘‘It must be 
borne in mind that the testimony in the case was almost entirely circumstantial, 
and under that state of the case the trial court necessarily is allowed a broad 
discretion in admitting testimony of facts having a bearing on the proof of the 
guilt or innocence of the accused.’’ 

Tucker Co. v. Gahagan, Inc., 6 Fed. (2d) 407 (1925). ‘‘But neither a court nor 
a jury is bound to adopt the statements of witnesses, solely because no other witness 
has directly denied them and the character of such witnesses has not been impeached. 
There may be contradiction by circumstances, as well as by contrary statements 
of others . . . Hence the principle is now well established that circumstantial 
evidence may outweigh opposing direct evidence.’’ 


England. 

Hale’s Trial, 17 Howard State Trials 173 (England) (1728). [An early state- 
ment that forgery must be proved by circumstances.] ‘‘No reasonable man can 
expect proof of the very act of forgery. Such iniquities are deeds of darkness, and 
those who commit them do not call witnesses to attest the performance; but next to 
that we have the strongest evidence.’’ [Address of Attorney General in report. ] 


Porto Rico. 

People v. Ramirez de Arellano, 25 P. R. R. 254. ‘‘There was ample opportunity 
for the government to have investigated the truth or falsity of Dr. dil Valle’s state- 
ments, being physical facts in nature and depending very little on the conscience 
of a particular witness.’’ 


Problem of Proof, Second Edition, page 215. 

‘*A common fallacy in connection with the problem of proof is the idea that 
every fact or circumstance in a body or mass of evidence is connected with and 
dependent upon every other circumstance. This fallacy is embodied in the common 
understanding of the familiar phrase, so dear to the hearts of defense attorneys 
and to all who would prevent proof, that ‘A chain of circumstantial evidence is no 
stronger than its weakest link.’ This idea is discussed in an illuminating manner by 
Bentham in Judicial Proof. It is shown that the fallacy lies in the idea that cimeum- 
stantial evidence can correctly be described as a ‘chain’, 

A statement with a very different import, but more nearly true in most cases, 
would be that ‘‘A cable of circumstantial evidence is as strong as the combination 
of all its strands.’’ The common refuge of those against the facts in attempting to 
defeat proof in any matter, of any kind, is to find the weakest element in the 
proof and then assume that all the other elements are dependent upon it. Proof 
in a great majority of cases is not a succession of ‘links’ but a combination of 
“strands’.’’ 


Artificial Soiling and Ageing of Paper. 4-2. 
Probative Value of Circumstantial and of Testimonial Evidence: Wigmore, 
The Principles of Judicial Proof, 734. 


[964] 


QUESTIONED DOCUMENTS: CITATIONS. § 18-2 


18-2 PROOF OF OTHER FORGERIES AND CRIMES. 
Arkansas. 

Yelvington v. State, 169 Ark. 358, 275 S. W. 701 (1925). ‘‘We have said that 
proof of other crimes of a similar nature, shown to have been committed about the 
same time, may be admitted as disclosing the good faith or criminal intent of the 
accused, or to prove a scheme, or plan, or system of committing crime, or to show a 
connection between that particular crime and the one under investigation. ’’ 

Terrill v. Fowler, 175 Ark. 1010, 1 S. W. (2d) 75 (1928). ‘‘The testimony of 
witnesses tending to show that Shaw, the joint maker of the note, was a forger and 
had left the jurisdiction of the court, and also that he had forged the names of 
other and different persons to notes entirely distinct from and unrelated to the 
matter at issue, was incompetent and the court erred in permitting its introduction.’’ 


California. 

People v. Harben, 91 Pac. 398 (1907). ‘‘. . . the defendant was shown 
to have committed the extraneous crime, the similarity of the offense was apparent. 
. . . there was no error in the introduction of the evidence.’’ 

People v. Collins, 60 Cal. App. 263, 212 Pac. 701 (1923). Intent to do a 
wrongful act is always provable by extraneous circumstances—that is, by some 
physical act or acts which with sufficient clearness disclose the operation of the mind 
with respect to the wrongful act—and the fact that decused without authority signed 
to a check names of the officers of a company is itself conclusive evidence that his 
intent was to prejudice or damage or defraud the company. 

People v. Hansen, 62 Cal. App. 105, 216 Pac. 399 (1923). ‘‘*The prosecution 
introduced evidence to show that about eight months after the alleged commission 
of the offense charged in the information, the defendant committed a similar 
offense. . . . We conclude, therefore, that the court did not err in the particular 
specified by appellant in receiving evidence.’’ 

People v. Mori, 227 Pac. 629 (1924). Admitting testimony of similar offense 
held prejudicial error. (Judge Weyand.) 


Colorado. 


Voris v. People, 75 Colo. 574, 227 Pac. 551 (1924). Evidence of other offenses 
tending to establish intent, plan, and system held properly admitted. 


Idaho. 


State v. Bogris, 144 Pac. 789, 26 Idaho 587 (1915). Checks charged to have 
been stolen by defendant and to have been endorsed by him with the payee’s name, 
having been properly admitted in evidence to establish the crime, thereby became 
competent evidence for the purpose of comparison of handwriting. 


Tllinois. ; 

Blalock v. Randall, 76 Ill. 224 (1875). ‘‘This evidence of the fraudulent 
intention by plaintiff from other persons of notes by means of the same device, in 
the same neighborhood, near the same time and while engaged in the same employ- 
ment, would appear to be admissible.’’ 

Stitzel v. Miller, 250 Tl. 72, 95 N. E. 53 (1911). ‘‘Counsel for the appellant 
offered said $4,500 note and the photograph of the $15,000 note in evidence, and 
offered to prove by an expert that the purported signature . . . on the note here 
in question, and on said $4,500 note, and on the back of the $15,000 note . . . if 
superimposed would exactly coincide. ay 

People v. Ernst, 306 Ill. 452, 1388 N. E. 116 (1923). In order that proof of 
the possession or uttering of other forged paper may be admitted as proof of guilty 
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Illinois—continued. 


knowledge, such other paper ‘‘must be shown by strict proof to have been forged, 
and the possession or uttering thereof must be shown to be so near to the commission 
of the alleged offense in point of time or circumstance that the inference arises 
that the defendant must have intended to perpetrate a fraud by the particular 
forgery charged or knew that the instrument uttered was spurious.’’ 


People v. Swift et al., 319 Ill. 359, 150 N. E. 263 (1925). ‘‘The general rule 
is that evidence of a distinct and separate offense cannot be admitted on the trial 
of one charged with crime. There are, however, certain well defined exceptions to 
this rule. One is where the evidence is material to prove the crime charged, such 
evidence is not open to the objection that it discloses a distinct and separate offense 
on the part of the defendant.’’ 


People v. Vammar, 320 Ill. 287, 150 N. E. 628 (1926). ‘‘Evidence of collateral 
forgeries and uttering of forged instruments of like description is admissible, as 
tending to show the intent with which the false making was done, or the guilty 
knowledge of the defendant in uttering the instrument named in the indictment.’’ 


Indiana. 

Thomas v. State, 103 Ind. 419, 2 N. E. 808 (1885). ‘‘ ‘In all cases where the 
guilt of the party depends upon the intent, purpose, or design with which the act is 
done, or upon his guilty knowledge thereof, . . . collateral facts may be exam- 
ined into, in which he bore a part, for the purpose of establishing such guilty intent, 
design, purpose or knowledge.’ ’”’ 


Iowa. 


State v. McWilliams, 201 Iowa 8, 206 N. W. 115 (1925). ‘‘The crime of 
uttering a forged instrument is one of the exceptions to the general rule that the 
commission of other crimes may not be shown against the accused.’’ 


Kansas. 


State v. Wahl, 118 Kan. 771, 236 Pac. 652 (1925). ‘‘There is a complaint of 
the admission in evidence of another Linniger check negotiated by the defendant. 
- The application of this evidence to the offense charged was limited by the 
court, and advised the jury that it would be received for the sole purpose of showing 
knowledge and intent. . . . The fact that the testimony may have tended to 
show the commission of another offense does not make it inadmissible, if it throws 
light upon defendant’s guilt of the offense charged.’’ 


Kentucky. 

Ellis v. Commonwealth, 211 Ky. 667, 278 S. W. 99 (1925). ‘‘*But, if the 
other forged papers have a connection with the one in controversy, as if all of them 
were made in pursuance to a scheme and purpose of the forger to secrete, cover up, 
and screen himself from a series of defalcations, and which also furnish a motive to 
commit the particular forgery, then such other forgeries by him form an exception 
to the general rule, and are admissible. Rakestraw v. Sebree Deposit Bank, 189 
Ky. 668, 225 S. W. 506.7’ 

Simmons v. Commonwealth, 207 Ky. 570, 275 S. W. 369 (1925). ‘‘It is the 
settled doctrine in this jurisdiction that proof of other and independent erimes, not 
too remote from the one on trial, may be admitted to prove identity, motive, knowl- 
CORC. as a 


Louisiana. 

State v. Jackson, 111 So. 484 (1927). ‘‘These checks were admitted by the 
trial judge to show the existence of a system of forgery and uttering fake checks. 
It is well settled that evidence of independent or collateral offenses is admissible to 
show scienter and intent in cases of forgery and uttering forged instruments.’’ 
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Maine. 

Dodge v. Haskell, 69 Me. 429 (1879). ‘‘Therefore, what alteration or degree 
or kind of alteration may exist without being suspicious enough to demand explana- 
tion, is for the jury to settle. There is no presumption of law either way.’’ 


Massachusetts. 

Commonwealth v. Coe, 115 Mass. 481 (1874). ‘‘Evidence of the possession 
and use of other altered and false certificates by the defendant, about the same 
time, whether before or afterwards, was competent to show that his possession of 
those, for the use of which he was indicted, was not casual and accidental . .°. 
to show guilty knowledge . . . the evidence was admissible.’’ 

Costelo v. Crowell, 139 Mass. 588, 2 N. E. 698 (1885). ‘‘In cases where a 
person is accused of a crime, it is not competent to show, as evidence of the corpus 
delicti, that he has committed similar offenses, or that he is of bad character, or 
that he has the capacity and the means of committing the crime.’’ 


Michigan. 

Pearson y. Hardin, 95 Mich. 360, 54 N. W. 904. ‘‘The only argument that can 
be made in favor of its admission is that, if Sanborn altered the other two, he 
probably altered the note in suit; in other words, a forgery was to be proven by 
other forgeries.’’ [Not admitted. | 

W. T. Rawleigh Co. v. Peters, 233 Mich. 565, 207 N. W. 813 (1926). ‘‘In a 
criminal case the question is the guilt or innocence of the accused, and the ‘very 
essence of the offense’ is the intent to defraud (26 C. J. 903), and it is this element 
that makes admissible other relevant acts, other relevant forgeries, of the accused, 
to show intent.’’ 


Missouri. 

Dow’s Ex’s v. Spenny’s Ex’s, 29 Mo. 390 (1860). ‘‘There was also given 
evidence that Norris was skilful penman and could imitate almost exactly the 
signatures of others, and capable of committing forgery so well as to deceive even 
the person whose name was forged.’’ Error to admit evidence. Other forgeries 
not admissible. 

State v. Morruv, 313 Mo. 98, 280 S. W. 697 (1926). ‘‘The proof of other 
forgeries was admissible for the purpose of showing intent.’’ 


Montana. 
Estate of Cassill, 227 Pac. 49 (1924). Evidence of other offenses admissible 


to show motive and intent. 


New Jersey. 

Levy v. Rust, Court of Chancery of N. J., 49 Atl. 1017 (1983). ‘‘Complainant 
kept no account except pocket memorandum books, in which the alleged payments 
were entered. . . . He also produced receipts and bills claimed to have been 
received from defendant and bearing his apparent signature, for payments. 
Defendant declared these receipts and bills forgeries, but the signatures thereto 
could not be distinguished from his genuine signature. The papers were all type- 
written, except the signatures, and the disputed papers all possessed certain 
peculiarities of defective letters, faulty alignment, and mistakes in spelling, not 
shown by any other writing claimed to have come from defendant’s office, and were 
on paper of a kind which defendant and his typewriter testified had never been used 
in his office.’’ ‘‘ Now, the effect of all this evidence on my mind is to lead to the 
conclusion that every one of those receipts—bills and receipts—is forged. 

His (complainant’s) little memorandum books . . . were so plausible on their 
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New Jersey—continued. 

face . . . that I didn’t believe they could have been manufactured, but I am 
driven to the conclusion that they were manufactured from beginning to end for 
this case, Wier: 


New York. 

People v. Molineux, 168 N. Y. 297, 61 N. E. 286 (1901). ‘‘Generally speaking, 
evidence of other crimes is competent to prove the specific crime charged when it 
tends to establish (1) motive; (2) intent; (3) the absence of mistake or accident; 
(4) a common scheme or plan embracing the commission of two or more crimes 
so related to each other that proof of one tends to establish others; (5) the identity 
of the person charged with the commission of the crime on trial.’’ 

““In cases of alleged forgery of checks, ete., evidence is admissible to show that 
at or near the same time that the instrument described in the indictment was forged 
or uttered the defendant had passed, or had in his possession, similar forged instru- 
ments, as it tends to prove intent.’’ 

Altman v. Ozdoba, 237 N. Y. 218, 142 N. E. 951 (1923). [Rule not limited to 
criminal cases.| ‘‘In an action upon a promissory note against an indorser where 
the indorsement is alleged to be a forgery, it is permissible to show that other 
indorsements upon the same or other notes, linked to and part of the original trans- 
action, coming from the same person, were also forgeries. We think that both 
reason and authority justify the conclusion that such evidence is competent. This 
rule is by no means confined to criminal cases: 

Boyd v. Boyd, 164 N. Y. 234, 58 N. E. 118 (1900). 

Tlleh v. Mutual Benefit Life Ins. Co., 119 App. Div. 695, 114 N. Y. S. 297 (1907). 

Rankin v. Blackwell, 2 Johns. Cas. 198 (1801). 

Hall v. Naylor, 18 N. Y. 588 (1859). 

Miller v. Barber, 66 N. Y. 558 (1876). 

Yakima Valley Bank v RMan later: 37 Wash. 566.’’ 


North Carolina. 

State v. Maslin, 143 8S. E. 3 (1928). ‘‘Evidence of a mere accusation of crime 
should be excluded. State v. Wiggins, 171 N. C. 813, 89 S. E. 58. But an indict- 
ment duly returned as a true bill, while in a sense an accusation, is much more 
than a bare charge; it is an accusation based upon legal testimony and found by 
the inquest of a body of men, not less than twelve in number.’’ 


North Dakota. 

State v. Heaton, 217 N. W. 531 (1927). ‘‘ Whatever testimony tends directly 
to show the defendant guilty of the crime charged, is competent, although it also 
tends to show him guilty of another and distinct offense. A party cannot, by 
multiplying his crimes, diminish the volume of competent testimony against him. 

And so, generally, evidence is admissible to establish knowledge, intents or 
motiv e, though such evidence may tend to prove other and collateral crimes.’ 


Ohio. 
Lingofetter v. State, 8 O. C. C. (N. 8.) 537, 18 O. C. D. 800, 12 Longsdorf’s 
Notes, 1035 (1906). 


Oklahoma. 
Beach v. State, 230 Pac. 758 (1924). ‘“Where the crime charged is a part of 
a plan or system, evidence of other crimes, near to it in time and of similar character, 
is relevant, as touching the question of intent. be 
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Oklahoma—continued. 


Davis v. State, 237 Pac. 471 (1925). ‘*‘. . . and amy evidence tending 
to show conspiracy, motive or the connection of the defendant with his co-defend- 
ants—was material and proper.’’ 


Pennsylvania. 


Wheeler v. Ahlers, 189 Pa. 138, 42 Atl. 40 (1890). ‘‘. . . the proof of 
forgery of a note by proof of forgery of other notes of the same kind under similar 
circumstances, at or near the same time, the authorities appear to sustain the 
competency of the evidence.’’ 

ce. ,_. the offers included a card, testified to being in Cowan’s handwriting, 
showing practice in changing figures in the very manner charged by the defendant 
as having done here . . . the evidence . . . should have been admitted.’’ 


Penna. Co. for the Ins. etc. v. R. R,, 153 Pa. 164, 25 Atl. 1043 (1893). ‘‘In 
the same desk were found a number of forged signatures . . . in various stages 
of execution . . . showing that John R. Baker had industriously practiced the 
imitation of the signatures.’’ ‘‘The papers offered went to demonstrate the means 
by which the forgeries in this case were effected and the individual by whom they 
had been perpetrated.’’ 

‘“The evidence was, therefore, not only relevant, but had a direct and very 
strong bearing upon the issue.’’ 


Lauer v. Posey, 15 Pa. Sup. 543 (1901). .‘‘Evidence of practice to commit 
forgery and the proof that other notes had been forged by the defendant rejected 
because the actual practice and forged notes were not produced at the trial.’’ 


Commonwealth v. Weston, — Pa. —, 147 Atl. 79 (1929). ‘‘Ordinarily, proof 
of independent crimes, having no connection with the one on trial, cannot be 
received, unless it tends to establish the guilt of the defendant of the particular 
offense under consideration by the jury, though, if such relation is shown, the proof 
is admissible.’? 


South Dakota. 


State v. Magnuson, 48 S. Dak. 112, 202 N. W. 638 (1925). ‘‘The court allowed 
the prosecution to introduce in evidence notes of parties not connected in any way 
with this case, it being claimed such exhibits were forgeries. This was done under 
the theory that other alleged forgeries would tend to establish guilty knowledge on 
the part of the defendant.’’ . . . ‘‘ ‘it was plainly competent for state to 
show the practice in other instances, for the purpose of showing his knowledge and 
intent and general plan of action’. The admission of the genuine notes, as well as 
the forged notes was necessary in order to show this.’’ 


Texas. 


McGee v. State, 16 8S. W. (2d) 1096 (1929). ‘*Proof of extraneous offenses is 
ordinarily not admissible. To this well-known rule there are exceptions as well 
established as the rule itself. If identity is an issue, and proof of a collateral crime 
tends to prove identity, it is always admissible.’’ 


Vermont. 

Camp v. Averill, 54 Vt. 320 (1881). ‘‘Held, that evidence was inadmissible 
to prove that the names of three of the other signers were forgeries; that the only 
issue was the genuineness of the defendant’s signature.’’ 


Redding v. Redding’s Estate, 69 Vt. 500 (1897). ‘‘When the nature of an 
offense is such that its commission carries with it an implication of criminal intent, 
proof of other similar offenses by the accused is not admissible. Forgery is of such 


a nature.’? 
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West Virginia. 

First National Bank y. Barker, 75 W. Va. 244, S. E. 898 (1914). ‘‘Upon an 
inquiry as to the intent with which an act was done, evidence of other similar 
fraudulent or criminal acts of the same person is admissible even though such acts 
are distinct and isolated in character and few in number.’’ 


United States. 

McHenry v. United States, 51 App. Dis. Col. 119, 276 Fed. 761 (1921). ‘‘The 
testimony here had a legitimate bearing upon the question at issue and there was 
no error in admitting it.’’ Proof of other crimes, annotated in 34 A. L. R. 


Emmich vy. U. 8., 298 Fed. 6 (Ohio) (1924). ‘‘Evidence of other and distinet 
offenses is inadmissible; but if intent or motive be one of the elements of the crime 
charged, evidence of other like conduct by defendant, at or near the time charged, 
is admissible. 


18-3 THE MATHEMATICS OF PROOF. 
Florida. 

Boyd v. Gosser, 78 Fla. 64, 82 So. 758 (1919). ‘‘. . . the error in the 
conclusion arrived at upon the first hearing consisted in treating the testimony of 
the witness, the expert in handwriting, as merely opinion evidence. It was some- 
thing more than a mere opinion of the witness. . . . Facts which were revealed 
te the degree of demonstration. So we have in this cast upon one side the law of 
mathematical probabilities and upon the other the law of moral probabilities. 
‘Preponderance of evidence’ is a phrase which in its last analysis mean probability 
of its truth.’’ 


Lllinois. 

Glos v. Furman, 164 Ill. 585, 45 N. EB. 1019 (1897). ‘‘. . . the land which 
the appellants acquired by the tax deed was described in the deed as follows: The 
east vigintillionth of a vigintillionth of the east 1/64 in. of lot 1 . . ., and 
the east vigintillionth of the east 1/4 in. of lot 2, . . . A tract of land described 
as the above . . . could not be bounded . . . could not be located, nor 
could a person take possession. Practically such a tract could have no existence for 
the purposes for which lands are acquired and held.’’ 


New Jersey. 

In re Gordon, 50 N. J. Eq. 397, 26 Atl. 268 (1892). ‘‘The appearance or lack 
of one characteristic may be accounted to coincidence or accident, but as the number 
inereases the probability of coincidence or accident will disappear, until conviction 


will become irresistble.’’ 


Michigan. 

Sheldon v. Warner, 45 Mich. 638, 8 N. W. 529 (1881). ‘‘One of those docu- 
ments appears among the exhibits and presents the remarkable coincidence that it is 
written with the same poor and yellowish ink as the deed and signed with the same 
blue ink by Warner and contains the filling up of date and writing of Landerville’s 
name in a third kind of ink quite black and resembling the date of Ryan’s deed. 
That the same diversities of ink should be found in papers executed at intervals of 
nine months, and that they should both be witnessed at the same interval by the same 
witnesses, and of whom one could not write his name, would be remarkable if both 


were genuine.’’ 
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England. 


“*Readiana’’, by Charles Reade. ‘‘I speak within bounds when I say that a 
genuine double coincidence, proved beyond doubt, is not twice, but two hundred 
times as strong, as one such coincidence, and that a genuine treble coincidence is 
many thousand times as strong as one such coincidence. But when we get to a 
fivefold coincidence, real and proved, it is a million ito one against all these honest 
circumstances having combined to deceive us 


18-4 POSSESSION OF TOOLS, MATERIALS AND MEANS AS 
on SHOWING PURPOSE OR INTENT. 
abama. 


Hobbs v. State, 75 Ala. 1 (1883). ‘‘One found in the possession of a forged 
instrument of which he purported to be the beneficiary, and applying it to his own 
uses, must, in the absence of explanation, be presumed to have fabricated it, or to 
have been privy to its fabrication.’’ 


Arkansas. 


Mutual Relief Ass’n v. Weatherly, 291 S. W. 74 (1927). ‘*. . . the duty is 
always upon a party having in his possession evidence or documents that will prove 
or disprove his claim to produce the documents, or, if he can and does not produce 
them, the presumption is that they would not be favorable to his contention.’’ 


Missourt. 


Dunn y. Miller, 96 Mo. 324, 9 S. W. 640 (1888). ‘‘In his trunk was found 
‘forged materials and forger’s materials such as seals or impressions of seals on 
sealing wax . . . blank paper with watermarks of different manufacturers (and) 
dates, . . . printed blanks of deeds, . . . old genuine deeds and documents 
containing signatures and seals of a great number of persons, which deeds had been 
mutilated by having the seals taken from them.’’ 


North Carolina. 


State v. Peterson, 129 N. C. 556, 40 S. E. 9, 85 Am. St. Rep. 756 (1901). 
‘Where one is found in the possession of a forged instrument, endeavoring to 
obtain money or advances upon it, this raises a presumption that he either forged 
it or consented to its forgery.’’ 


Pennsylvania. 


Thomas vy. Miller, 151 Pa, 482, 31 W. N. C. 177, 25 Atl. 127 (1892). 
‘*Plaintiff had in her possession other notes bearing the signature of the same 
maker, but in blank as to date and amounts. The possession of such blanks was a 
highly suspicious circumstance, calling for a clear explanation.’’ 


Penna. Co. for the Ins., ete. v. R. R., 153 Pa. 164 (1893). ‘‘In the same desk 
were found a number of forged signatures . . . in various stages of execution 
. . . showing that John R, Baker had industriously practiced the imitation of 
the signatures. 

‘‘The evidence was, therefore, not only relevant, but had a direct and very 
strong bearing upon the issue.’’ 

Wheeler v. Ahlers, 189 Pa. 188 (1899). ‘*. . . the offers included a ecard, 
testified to being in Cowan’s handwriting, showing practice in changing figures in 
the very manner charged by the defendant as having done here . . . the evidence 
» + + Should have been admitted.’’ 
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Texas. 

Caldwell v. State, 28 Texas App. 566 (1890). ‘‘It was shown to be in the 
handwriting of the defendant, and the paper was a leaf taken from the blank book 
owned by the defendant.’’ 

Virginia, 

Denis v. Commonwealth, 144 Va. 559, 131 S. E. 131 (1926). [Requested 
instruction was] ‘‘The court instructs the jury ‘that the fact that a forged cer- 
tificate of deposit was found in the defendant’s possession, and that he uttered 
or used the same, raises no presumption of law in itself that he forged the same’.’’ 
‘*No error in refusing instruction B.’’ Cites State v. Peterson, 129 N. C. 
556, 40 S. E. 9, 85 Am. St. Rep. 756; State v. Williams, 152 Mo. 115, 53 S. W. 424, 
75 Am. St. Rep. 441; Hoobs v. State, 75 Ala. 1. 


United States. 


Offenstein v. Bryan, 20 App. D. C. * (1902). ‘‘The evidence tending to show 
that bottles of ‘Collin’s Ink Eradicator’ had been found in the desk of Gilbert B. 
Towles was relevant by the expert evidence in regard to the apparent use of that 
preparation upon the note in controversy. . . . The testimony we are constrained 
to hold was competent.’’ 


18-5 CIRCUMSTANCES AND FACTS TO PROVE DATE. 


New York. 

In re Hamlin’s Will, 208 N. Y. S. 799 (1925). ‘‘The words ‘also house 
on 625 Beverly Rd.’ . . . are in a different colored ink from the body of the 
will, and the proof is that the premises designated by those street numbers were 
not acquired until after the dafe of the execution of the will. It is apparent that 
these words quoted were inserted after the will was executed. ie 


Rationale of Judicial Evidence, by Jeremy Bentham, J. 8. Mill Edition (1927). 
“*2. In the script in question, words or combinations of words, or modes of 
spelling, known not to have been in use but at a time posterior to the date.’’ 


Ireland Shakespeare Forgeries. 


Alleged receipt of William Shakespeare for expenses in giving a play before 
‘“Lorde Leycesterre.’’? ‘‘Expenneces thereuponne 19 poundes.’’ 


From Edmund Malone’s inquiry into the authenticity of these papers, ‘‘ But 
these are but trifling objections to the manner in which the sums are here specified, 
I mean in Arabick numerals; a mode which those who have the slightest knowledge 
of former times know not to have been the practice of that age. . . . The sum 
therefore here stated, should have been written XIX.’’ ' 


Lincoln Letters. 

Letters (it is alleged recently found) to Lincoln and by Lincoln, Atlantic 
Monthly, December, 1928, January, 1929. ‘*. . . I am greatfull for the Spencers 
Copybook. . . .’’ From an alleged letter from Ann Rutledge to Lincoln. 

Ann Rutledge died in 1835. The first publication of the Spencerian system 
was in 1848 but was not then in copy-book form. The first ‘‘copy-books’’ were 
published in 1852 by Payson, Dunton and Scribner. The Spencerian copy-books 
were not published until later. 


Age of Typewriting. 3-3 
Age of Paper. 4-1 
Age of Ink. 4-3 
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18-6 “REASONABLE DOUBT” FROM EVIDENCE AND FROM 
WANT OF EVIDENCE. 
Iowa. 

State v. Flory, 198 Iowa 75, 199 N. W. 303 (1924). ‘‘Instructing the jury on 
the subject of reasonable doubt, the court said, ‘The doubt contemplated is found 
in reason, one that fairly, naturally, and spontaneously arises in the mind out of the 
evidence,’ and did not add the phrase, ‘or from the want of evidence’. We have 
repeatedly held that reasonable doubt may as well arise from the lack of evidence 
therefrom, and that an instruction which omits this element will not be approved.’’ 


18-7 INFERENCE FROM DESTRUCTION OF DOCUMENT. 


Illinois. 

Tanton v. Keller, 167 Ill. 129, 47 N. E. 376 (1897). ‘‘When a person is proved 
to have destroyed any written instrument, ‘a presumption will arise, that, if the 
truth had appeared, it would have been against his interest, and that his conduct is 
attributable to his knowledge of the circumstances. The general rule is: Omnia 
praesumuntur contra spoliatorem’.’’ 


Michigan. 

Deuches v. Gr. Rapids Brass Co., 215 N. W. 393 (1927). ‘‘Having destroyed 
the documentary evidence, an unfavorable presumption arose against him, Pitcher 
v. Rogers’ Estate, 199 Mich. 114, 165 N. W. 813.’’ 


18-8 DOCUMENTS “FOUND” OR PRODUCED UNDER SUSPICIOUS 
CIRCUMSTANCES. 
Idaho. 

In re Merrill’s Estate, 211 N. W. 361 (1926). ‘‘The alleged will was not pro- 
duced or filed for probate for some months after the death of deceased, and there 
was testimony that proponent had been unable to find it, and was about to commence 
an action to probate a lost will, when he received it by registered mail from some 
unknown person, who gave a fictitious name or a false address.’’ 


New York. 

In re Shaver’s Estate, 231 N..Y. S. 596 (1928). ‘‘Mrs. Shaver testified that on 
December 21, 1927, she was endeavoring to find a box of Christmas seals. She looked 
into a drawer of a chiffonier where underwear and personal effects were kept. 
There was a photograph which she picked up, also a square envelope containing her 
marriage certificate, and she then noticed a long envelope with sealed side up. This 
envelope bore the inscription before noted and contained the disputed document.’’ 


North Carolina. 

In re Cooper’s Will, 145 S. E. 782 (1928). ‘‘Charlie Williams found said 
paper writing in the woodshed on the premises of Mary Cooper after her death. It 
was among the bed-clothes of deceased, which had been taken from her house to the 


woodshed.’’ 


Olclahoma. 
In re Creger’s Estate, 274 Pac. 30 (1929). ‘‘The will was found by the wife 
of Harry Creger and found in a small satchel at Edmond in a room which was kept 
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Oklahoma—continued. 


there by Harry Creger. . . . This is the second time that this case has been 
before this court for review. In this connection a statement by the above named 
author [Albert 8. Osborn] in speaking of how these holograph wills and odd wills 
find their way into the courts, and the vigor with which they are prosecuted, is to 
some extent appropriate here: Quotation from Osborn’s Problem of Proof, pp. 
35, 36.’’ 


Oregon. 

Butts v. Purdy, 63 Ore. 150, 125 Pac. 313 (1912). ‘‘Purdy goes on to state that 
he took the deed out to his place at Butteville, and, after keeping it for five or six 
weeks, put it in an envelope and placed it in a glass fruit jar, which was covered 
with a tin lid, and buried it on the bank of the river, about 2% feet beneath the 
surface of the ground. . . . The witness states that the deed was dug up the second 
time on August 4, 1911, six weeks after Winters’ death, in the presence of several 
persons; that it was damp and mouldy, and the names of the witnesses almost 
obliterated.’? 


Pennsylvania. 

Hinman v. Hinman, 283 Pa. 29, 128 Atl. 654 (1925). ‘‘Soon thereafter there 
was found in a book which had been placed on a table near his bed, the signed check 
above referred to, with a writing thereon in pencil above a signature which is not 
disputed, ‘I give all I own to my beloved wife Anna personal and real estate’.’’ 


ANNOTATIONS ON SUBJECTS DISCUSSED IN SECTION 18. 
CIRCUMSTANTIAL EVIDENCE. 


Proof of Other Crimes. Circumstantial Evidence. 

32 A. L. R. 784, 1540. 10 BR..'C.. L., 930,;.1007. 

Do ALi eeLOL Ge . 

7 A. & H. Ann. 66. Footprints. 

8 A. & BE. Ann. 773. L. R. A. 1918 A-732. 

62 L. R. A. 224, 249, 289, 319, 324. 11 R. C. L. 628. 

Sica eos ee,) 754, Finger Prints as Evidence. 
Proof of Other F ries, 43 L. R. A. (N. S.) 1206, 

“9 ae iGp R. Pe A. & E. Ann. 1917 A-417, 

9 A. & E. Ann. 456. 16 Ac trek. oe 

A. & E. Ann. 1912 C-91. 3 B. R. C. 70. 

Arne reps Palm Prints as Evidence, 

oO AS Le hel 7 00s 
OT CAS Aisa Dos 
33 A. L. BR. 433. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS 
IN SECTION 18. 


Proof of Other Acts and Offenses. 
4 Cornell Law Quarterly, 206. June, 1919. 
16 Michigan Law Review, 552. May, 1918. 
West Virginia Law Quarterly, 28: ae June, 1922, 
Law Times, 153: 368. May 20, 1922 
Michigan Law Review, 20: 235, December, 1921. 
Justice of the Peace, 85: 438. Sept. 24, 1921. 
Columbia Law Review, 23: 306. March, 1923. 


[974] 


QUESTIONED DOCUMENTS: CITATIONS. 


Circumstantial Evidence. 
45 Chicago Legal News, 255. March 15, 1913. 
Justice of the Peace, 85:19. Jan. 8, 1921. 
11 Green Bag, 398. 1899, 


Footprints. 
29 Yale Law Journal, 233. December, 1919. 
43 Washington Law Reporter, 697. Oct. 29, 1915. 


Forged Finger Prints. 
Virginia Law Register, n. s. 8: 700. January, 1923. 
Journal of Criminal Law, 13: 587. February, 1923 (Melcher). 


Finger-prints as Defensive Evidence. 
Law Notes, 26: 3. April, 1922. 


Evidential Use of Mathematically Determined Probability. 
28 Harvard Law Review, 693. May, 1915. 


Expert Testimony Based on Law of Mathematical Probabilities. 
13 Michigan Law Review, 702. June, 1915. 


Mathematical Probabilities and Improbabilities. 
15 Law Notes, 44. June, 1911. 


Piecing Together Torn Paper. 
47 Canada Law Journal, 164. March 15, 1911. 


Dates in Documents. 


By Elbridge W. Stein. 
American Law Review, 61. January-February, 1927, p. 90. 


GENERAL REFERENCES ON SUBJECTS IN SECTION 18. 


Essential Character of Circumstantial Significance and Value of Circumstantial 


Evidence. Evidence. 
Wills, Circumstantial Evidence, p. 19. Wills, Circumstantial Evidence, pp. 
; ; : 39-52. 
Circumstantial Evidence. Wigmore, Judicial Proof, 734. 


Wigmore, Ey., §§ 25-41, 476. 
' Chamberlayne, §§ 15, 1712, 1741, Rules Applicable to Circumstantial Evi- 


1764, 1867, 2178, 2276. dence. 
Jones, § 6. Wills, Circumstantial Evidence, pp. 
Best, §§ 27, 196-199, 294. . 287-322. 
16 Cye., § 848. 
19 Cyc., § 1421. Force and Effect of Circumstantial Evi- 
22 Cyc., § 65. dence. 
11 A. & E., § 502. Wigmore, Ey., §§ 26, 2131. 
Circumstantial dvidence, pp. 6, Jones, § 899. 

52-55. 12 Cye., § 487. 
Problem of Proof, Second Edition, L7*-Cye:, S817. 

pp. 215-232. Wills, Circumstantial Evidence, pp. 
Principles of Argumentation, pp. 412-435, 

84-91. 


Judicial Proof, 6. 
[975] 


QUESTIONED DOCUMENTS, 


Cases Illustrating. 


Wills, Circumstantial Evidence, pp. 
435-510. 

Lueas, Forensic Chemistry, pp. 119- 
123. 

Judicial Proof, Wigmore, 897. 


Proof of Other Crimes, Offenses and 


Forgeries. 
Wigmore, §§ 300-367. 
Chamberlayne, §§ 3210, 3227, 3234. 
Jones, §§ 143-147. 
19 Cyc., § 1417. 
26 Os el esageo 70. 
13 A. & E., § 1109. 
23 A, & E., § 250. 
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Footprints. 


Wigmore, Ev., §§ 151, 413, 415, 660, 
2264. 


Jones, § 400. 

Best, § 319. 

6 Cye., § 232. 

12 Cye., §§ 393, 401. 

Criminal Investigation, Mitchell, pp. 
483-550. 


Circumstantial Evidence, Wills, pp. 


96, 214-221. 


SECTION 19. 


ANCIENT WRITINGS. 


1. Proof of Ancient Writings. 
2. Forgery of Ancient Writings. 
3. Ancient Writings as Standards. 


19-1 PROOF OF ANCIENT WRITINGS. 
Alabama. 

Ray v. Farrow, 211 Ala. 445, 100 So. 868 (1924). ‘‘Deeds made, or land 
certificates issued more than thirty years before trial, in absence of circumstances to 
“create suspicion, are ancient and self proving documents and need not come from 
proper source or even be exhibitéd to court for inspection as to genuineness or age.’’ 


Georgia. 

Hill v. Nisbet, 58 Ga. 586 (1877). ‘‘On inspection, it must exhibit an honest 
face; otherwise, it is not such an ancient document that its countenance will pass 
muster. . . . Age will not sanctify ear-marks of fraud.’’ 

Rowe vy. Henderson Naval Stores, 143 Ga. 746, 85 So. 917 (1915). ‘‘The pur- 
porting date is of itself nothing, for anybody may have forged the written date but 
yesterday.’’ 

Gaskins v. Guthrie, 162 Ga. 103, 152 S. E. 764 (1926). ‘On inspection, it must 
exhibit an honest face; otherwise, it is not such an ancient document that its counte- 
nance will pass muster. Code, Sec. 2700; 4 Phillips’ Evidence, 366, note, and cases 
cited. Age will not sanctify earmarks of fraud. - Hill v. Nisbet, 58 Ga. 586, 589. 
tte However, we are of the opinion that the better view is that they should be 
admitted in evidence, and let the jury say, in the light of all the facts, whether they 
are genuine or not.’’ 


Illinois. 

Smith v. Rankin, 20 Ill. 14 (1858). ‘‘Great weight formerly, with much 
propriety, was attached to the appearance of the document, denoting its real 
antiquity, but that has ceased to be entitled to any considerable consideration, for 
it is well known that modern chemistry will, in a single day, produce a paper having 
every appearance, both in texture and writing, of the greatest antiquity. When 
we remember that skill in forgery has kept pace with the rapid advance in the arts 
and sciences, which is peculiar to our own times, and that the integrity of mankind 
is not a whit improved with the improvement of the alge, we are solemly admonished 
that increased vigilance is necessary to protect the public against the designs of 
those who are capable of committing crimes.’’ [Ancient documents.] ‘‘If the party 
is bound to show, by legitimate and competent proof, that the paper has been actually 
in existence the thirty years, there may be some security in the fact that the paper 
bas not been got up for the immediate occasion.’ 

Whitman v. Heneberry, 73 Ill. 109 (1874). ‘‘Deeds that are more than 30 
years old are admitted in evidence without proof of execution, but it must appear 
that the instrument comes from such custody as to show reasonable presumption of 


its genuineness.’’ 


62 
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Indiana. 


Clark v. Wyatt, 15 Ind. 271, 77 Am. Dec. 90 (1860). ‘‘ ‘Where the antiquity 
of the writing makes it impossible for any living witness to swear he ever saw the 
party write, comparison with documents, known to be in his handwriting, may be 
admitted.’ ’’ 


Kentucky. 


Cooper v. Williamson, 191 Ky. 213, S. W. 707 (1921). ‘‘When the cireum- 
stances pertaining to the due execution and authenticity of the document alleged 
ancient document do not meet the requirement of the rule, supra, further proof of 
its genuineness must be adduced.’’ 

[The Rule.] ‘‘The ‘ancient document rule’ is that a document is admissible 
in evidence without direct proof of its execution, if it appears to be of an age of 
at least thirty years, is found in the proper custody, and is unblemished by altera- 
tions, and otherwise free from suspicion, it being said that under such circumstances 
the instrument proves itself.’’ [Quoted by court from 22 C. J. 945.] 


Louisiana. 

Broussard v. Guidry, 127 La. 708, 53 So. 964 (1911). ‘‘There is no law in 
this state fixing the period of time to establish an ancient document. As relates to 
the purported date, it is not conclusive. Anyone can write a date as of yesterday.’’ 


Mississippt. 

Fairly v. Fairly, 38 Miss. 280 (1859). ‘‘. . . it is not sufficient that the 
instrument merely bears date thirty years before the time of its production. It is 
necessary to show that it has been in existence for that period of time.’’ 


New Jersey. 


Supreme Council of the Golden Star v. Conklin, 60 N. J. L. 565, 32 Atl. 659 
(1897). ‘‘The Bible bears the appearance of age. Perhaps that is hardly correct 
.» . . the binding is not of a character one would expect to find in a very ancient 
volume. . . . From the appearance of the ink and the writing, I think that the 
dates were appended long after the names were written. . . . I do not think 
there is proof in the case warranting me to so regard it.’’ [As family record. ] 


New York. 


Fairchild v. Union Ferry Co., 201 N. Y. 8S. 295 (1923). ‘‘This rule is that a 
record or document which is found to be more than 30 years of age, and which is 
proven to have come from proper custody, and is itself free from any indication of 
fraud or invalidity, proves itself.’’ 


North Carolina. 

Nicholson v. Eureka Lumber Co., 156 N. Car. 59, 72 S. HE. 86 (1911). ‘‘A 
document purporting to bear a date 30 years or more before it is offered in evidence, 
produced from natural or proper custody is admissible without the ordinary proof 
of handwriting.’’ 


Pennsylwania. 

Commonwealth v. Ball, 277 Pa. 301, 121 Atl. 191 (1923). ‘‘The internal 
evidence of age and authenticity was so manifest that it might be said the book 
proved itself without further identification or evidence that it came from proper 
eustody. . . . <A book having internal evidence of age and truth about it, like 
the one in question, speaks more for its genuineness than can custody.’’ 


[978] 


QUESTIONED DOCUMENTS: CITATIONS. -§ 19-1, 2,38 


PennsyWwania—continued. 

York Trust, Real Estate & Deposit Co. vy. Kindig’s Estate, 7 York Legal Record, 
Pa. 149 (1894). ‘‘Such papers must be free from just ground of suspicion and 
must come from the proper custody or have been acted upon so as to afford some 
corroborative proof of their genuineness.’’ 


Rhode Island. 


Budlong v. Budlong, 136 Atl. 308 (1927). ‘‘Neither does the ancient char- 
acter of the writing render the book admissible to prove the facts set down. Age 
alone does not establish verity of written statements.’’ 


Texas. 

Pope v. Anthony, 29 Tex. Civ. App. 298, 68 S. W. 52. Expert may prove 
ancient documents by comparison. 

Howard v. Russell, 75 Tex. 171, 12 S. W. 525 (1889). ‘‘The entry on the Lodge 
minutes was more than 30 years old and we think the presumption should be after 
such a lapse of time, that the entry was correctly made.’’ 


Utah. 

Perry v. Perry, 67 Utah 45, 245 Pac. 695 (1926). ‘‘The deed was ancient, more 
than 30 years. It was what is called an ‘ancient document’. It was shown to 
come from proper custody, from him who by reason of his connection with the 
property in question naturally might have possession of it and who exercised rights 
under it. It thus proved itself.’’ 


19-2 FORGERY OF ANCIENT WRITINGS. 


Illinois. 

Smith v. Rankin, 20 Ill. 14 (1858). ‘Deeds over thirty years old . . . may 
be read in evidence without proof of the handwriting. But in order to allow this, 
certain corroborating circumstances must be shown. . . . it is as easy to date a 


deed 1815 as 1850 and it is as easy to forge a fraudulent memorandum as it is to 
forge the deed itself.’’ 


New Jersey. 

West v. State, 22 N. J. L. 212 (1849). ‘*‘ Where, however, the writings are of 
such antiquity that living witnesses cannot be had . . . the course is to rely 
upon the testimony of experts, who testify concerning the genuineness of the instru- 
ment in question by comparison with other documents admitted to be genuine, or 
proved to have heen treated or acted upon as such. Or the expert may speak from 
a knowledge of the handwriting, acquired by a previous inspection of such ancient 
writings. ’’ 


Texas. 
Emory v. Bailey, 234 8S. W. 660 (1921). Forgery of Ancient Documents. 


19-3 ANCIENT WRITINGS AS STANDARDS. 
Illinois. 

Smith v. Rankin, 20 Ill. 14 (1858). ‘*. . . it is well known that modern 
chemistry will, in a single day, produce a paper having every appearance, both in 
texture and writing, of the greatest antiquity. If the party is bound to show, by 
legitimate and competent proof, that the paper has been actually in existence the 
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Illinois—continued. 
thirty years, there may be some security in the fact that the paper has not been 
got up for the immediate occasion.’’ 


Ohio. 
Bell v.-Brewster, 44 Ohio 690, 10 N. E. 679 (1887). 


Jones on Evidence (1913,) § 531. 
Definition of ancient writings and ancient writings allowed as standards of 


comparison. 


Pennsylvania. 

York Trust Real Estate & Deposit Co. v. Kindig’s Est., 7 York Legal Record, 
Pa. 149 (1894). ‘‘Such papers must be free from just ground of suspicion and 
must come from the proper custody or have been acted upon so as to afford some 
corroborative proof of their genuineness.’’ 


West Virginia. 

Johnson vy. Bee, 84 W. Va. 532, 100 8. E. 486 (1919). ‘*The objection that the 
deeds used as standards of comparison are not sufficiently authenticated is not well 
taken. They are solely instruments carefully prepared and executed and taken 
from the files of a public office in which they were lodged as monuments of title, 
and some of them more than thirty years before this controversy arose.’’ 


ANNOTATIONS ON SUBJECTS IN SECTION 19. 


Ancient Documents. Witness to Ancient Writings. 
7 Wu RAL TCNeS:) 433. 63 L. R. A. 984. 
29 A. L. R. 630. mY es 
30 A. L. R. 28. Ancient Writings as Standards. 
62 L. R. A. 861. 
Proof of Ancient Signature by Opinion f DAS cLipwky, poe 
Evidence. 
62 L. R. A. 861. Ancient Writings—Family Bible. 
36 Gi Rs AU (N.S. 162, 62 L. R. A. 984. 


18 A. L. RB. 908. 
A. & E. Ann. 1916 C-176. 


ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS IN 
SECTION 19. 


Ancient Documents. Suspicious Circumstances. 
63 University of Penna. Law Review, 570. April 1915. 


Use of Ancient Documents in Evidence. 
26 Harvard Law Review, 544. April 1913. 


Ancient Documents as an Exception to the Hearsay Rule. 
Yale Law Journal, February 1924, p. 412. 
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GENERAL REFERENCES ON SUBJECT IN SECTION 19. 


Writing in Ancient Documents. 


Mitchell, Documents and their Scientific Examination, p. 144. 


Ancient Documents. 


Wigmore, Ev., §§ 2137-2146. 
Chamberlayne, §§ 1165, 1195, 2225, 2286. 
Jones, §§ 808, 581, 532, 554. 

Best, §§ 240, 499. 

Abbott, Trial Evidence, §§ 122, 896. 
Lawson, Expert Testimony, § 388. 

17 Cyc., § 444. 

22 C. J., §§ 945-958. 
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SECTION 20. 


SPECIAL TOPICS DIRECTLY OR INDIRECTLY CONNECTED WITH 
DISPUTED DOCUMENT TRIALS. 


. Bank’s Responsibility in Paying Forged or Raised Checks. 

. Judge’s Charge on the Facts and Participation in the Trial. 

. Judicial Proof and Exclusion. 

Legal Status of Copies of Documents. 

. Search of Person for Incriminating Documents. 

. Harmless Error in Disputed Document Cases. 

. Registration of Will does not Vest Ownership in State. 

. Judge or Jury in Handwriting Cases. 

. Leading Questions on Direct Examination. 

. Admission of Account Books and Admission under the Shop-book Rule. 

. Summary of Books and Accounts by Expert. 

. Documents Void if signed on Sunday. 

. Impeaching of Verdict by Jury. 

. ‘fReasonable Doubt’? and Preponderance of Evidence. 

. Inference or Comment on Defendant’s Failure to Testify in Anonymous Letter 
and Forgery and Other Prosecutions. 

. New York Appellate Court may Review Facts. 
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As with the subject of wills, questions regarding the topics here briefly referred 
to frequently arise in connection with disputed document trials but it is of course 
impossible to present more than certain suggestive citations. 


20-1 BANK’S RESPONSIBILITY IN PAYING FORGED OR RAISED 
CHECKS. 


Alabama. ? 

First National Bank v. Allen, 100 Ala. 476, 14 So. 335, 27 L. R. A. 426 (1893). 
‘There is a duty also upon the depositor to examine his account and vouchers and 
to make known to the bank any improper vouchers or charges returned and where 
injury results to the bank from the failure of the depositor to do his duty in this 
respect the law holds the depositor liable for such injury.’’ 


Arkansas. 

Lewis v. Merchants & Planters Bank, 15 S. W. (2d) 977 (1929). ‘‘*Both 
instructions, however, were erroneous, ‘because they limited appellant’s right to 
object to the statement [from the bank] within ten days, whereas the law gave him 
a reasonable time within which to challenge the account after receiving same, and 
the jury might have found that ten days was not a reasonable time. Bank of Com- 
merce v. Fairbank, 153 Ark. 61, 239 8. W. 387; Bank of Hatfield v. Clayton, 158 
Ark, 119, 250 S. W. 347.’? 


California. 

Otis Elevator Co. v. First Natl. Bank of San Francisco, 163 Cal. 31, 124 Pae. 
704 (1912). ‘*When some negligent act on the part of the customer has contributed 
to the payment by the bank, or the facts in a particular case surrounding the forgery 
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California—continued. 

of a check are of such character as call for the application thereto of some general 
principle of law or equity, they may be relied on by the bank as an estoppel against 
the customer,’’ 

Atwell v. Mercantile Trust Co., 272 Pac. 799 (1928). ‘*. . . no bank shall 

be liable to a depositor for the payment by it of a forged or raised check unless 
within six months after the return to the depositor of the voucher of such payment 
such depositor shall notify the bank that the check so paid is forged or raised. 
The history of the development of the law relating to the duties and obligations 
between banks and depositors, briefly referred to in the above decisions, leads to the 
conclusion that the words ‘forged or raised’ check, as used in these statutes and in 
our own statute, do not refer to a ‘forged indorsement’.’’ 


Georgia. 
Langdale v. Citizens Bank of Savanah, 121 Ga. 105 (1904). Bank held pro- 
tected under circumstances. 


Iowa. 

Bank of Pulaski v. Bloomfield, 226 N. W. 119 (1929). ‘‘Is the drawee bank 
(plaintiff), which has paid a check purporting to be drawn by one of its depositors, 
which in fact is a forgery, entitled to recover the face of the check from the 
defendant bank (appellee), which in the first instance cashed the check for its face 
value on a forged indorsement? . . . Im brief, under the facts of this case the 
defendant bank was negligent in cashing the check and putting it into circulation. 
It should stand the loss.’’ 


Louisiana. 

Polizzotto v. People’s Bank, 125 La. 770, 51 So. 843 (1910). ‘‘The signature 
upon which a depositor is to be ‘bound and the bank is to be authorized to disburse 
his money may be whatever they agree upon (in some cases where the depositor is 
unable to write, it being a mere hieroglyphic); . . . as neither the firm, nor 
any of its members . . . ever agreed . . . that the money of the firm 
should be disbursed on the signature attached to the check here in dispute, we 
are unable to see on what theory they are to be held bound by such disbursement.’’ 
Maryland. 

Atlantic Trust Co. v. Subscribers to Automobile Ins. Exchange, 150 Md. 470, 
133 Atl. 319 (1926). ‘‘. . . if the banker has been misled by an appearance 
of authority not known and acquiesced in by the principal, and so has accepted 
unauthorized indorsements, the banker is answerable for the loss.’’ 


Massachusetts. 

Grow v. Prudential Trust Co., 249 Mass. 325, 144 N. E. 93 (1924). ‘‘Minon 
received the checks which he had forged after they had been paid and returned 
by the defendant to Minon as the plaintiff’s agent, and destroyed them and 
concealed the fact of the drawing, paying, return and destruction from the plaintiff, 
and that the plaintiff was not guilty of negligence in not discovering the forgeries 
before he did.’’ 


Minnesota. 

Moler v. State Bank of Bigelow, 223 N. W. 780 (1929). ‘*We reach the con- 
clusion that the rule of Stout v. Benoist, 39 Mo. 277, 90 Am. Dec. 466, and similar 
eases, is not consistent with modern banking, and hold that the rule that the bank 
must know the signature of its customer has no application to the indorsement of a 
certificate of deposit by the payee therein.’’ 
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Mississippi. 

Baker v. First National Bank of Jackson, 147 Miss. 530, 113 So. 205 (1927). 
‘‘The court charged the jury to find for the bank if the signature to the check 
was illegible. That was not the test by which to determine the liability of the 
bank. . . . The signature may be in any form that the customer and the bank 
may agree on, though illegible and meaningless when disassociated from the model 
thereof on deposit with the bank.’’ 


New Jersey. 
Hightstown Trust Co. v. American Equity Corp., 144 Atl. 599 (1929). ‘‘When, 
therefore, it makes a payment upon a check to which the depositor’s name has been 
forged, . . . it must be held to have paid out of its own funds, and cannot 
charge the amount against the depositor unless it shows a right to do so on the 
doctrine of estoppel, or because of some negligence chargeable to the depositor.’’ 


New York. 


Cornell v. Emigrants Industrial Savings Bank, 9 N. Y. State Rep. 72. Bank 
held not protected. 


Fiero v. Franklin Savings Bank, 124 Misc. 28, 207 N. Y. S. 235 (1924). 
‘“Tfere we have the question, Did the officers of the bank, after making the com- 
parison with the original signature of the incompetent, use the ordinary care and 
prudence that a person would use under such circumstances to detect, if possible, 
and discrepancy that may exist between the signatures of the incompetent upon 
the withdrawal of drafts with the signature as originally made at the bank? i 
The jury having found in favor of the plaintiff herein, their deliberations should 
not be disturbed by the trial judge.’’ 


Stumpp v. Bank of New York, 212 App. Div. 681, 209 N. Y. S. 396 (1925). 
“Under the authorities, I believe that the depositor, upon the return of his 
vouchers from the bank, accompanied by a statement of the transactions in his 
account for the preceding month, is bound to do three things: (1) Compare the 
vouchers returned by the bank with the check stubs in his stub book. (2) Compare 
the balance entered in the statement (or passbook) with the balance in his stub 
book. (38) Compare the returned vouchers with the list of checks entered in the 
statement (or check list). 


Takenaka v. Bankers’ Trust Co., 132 Misc. 322, 229 N. Y. 8. 459 (1928). 
‘“The law is well settled in this state that a bank is bound to know the signature 
of its depositor, . . . but it is nevertheless equally well settled that the 
depositor owes a duty to the bank to make a reasonable examination of his canceled 
vouchers as they are returned by the bank and the comparisons necessary to check 
up his monthly balances.’’ 


Gutfreund v. East River Natl. Bank,:251 N. Y. 58, 167 N. E. 171 (1929). 

the depositor in drawing checks is bound to take usual and reasonable 
precautions to prevent forgery, although he is not required so to prepare the check 
that no one can successfully tamper with it. The drawer of a check may be liable 
where he draws the instrument in such an incomplete state as to facilitate or invite 
fraudulent alterations. Critten v. Chemical Natl. Bank, 171 N. Y. 219, 63 N. E. 
969, 57 L. R. A. 529.” 


ce 


North Carolina. 

Broad St. Bank v. National Bank of Goldsboro, 183 N. C. 463, 112 S. E. 11 
(1922). ‘The plaintiff rests . . . his right to recover on the basic proposition 
that the defendant issued . . . four checks . . . without using therefor 
the sensitized or safety paper and without using the protectograph . . . for 
lack of which the said checks . . . were raised. . : . There is no well grounded 
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distinction, in principle which imputes liability in a case of this sort from that 
which would equally affect an individual. . . . It would well nigh withdraw these 
instruments from ordinary use, if . . . every one who issues them without 
these precautionary devices would incur the risk of liability insisted on.’’ 


Oklahoma. 

State Guaranty Bank of Okeene v. Doerfler, 99 Okla. 258, 226 Pac. 1054 (1924). 
‘«Where a check is presented to a bank bearing the indorsement of a depositor, the 
law places upon the bank the duty to see that such indorsement is genuine, and 
a failure to do so is at the peril of the bank.’’ 


Pennsylvania, 
Robb v. Pennsylvania Co., 186 Pa. St. 456, 40 Atl. 969 (1898). ‘‘The 
principal defense . . . was that as . . . the plaintiff had, without notice 


to the defendant, procured a rubber stamp which would make a fae simile of his 
signature, he must sustain the loss occasioned by an authorized use of the stamp 
by a person who had unlawfully . . . obtained possession of it and by means 
of it perpetrated the forgeries. We cannot regard the production of the stamp 

F as an unlawful act. If, however, the forger obtained possession of the stamp 
through the negligence of the plaintiff, the loss . . . would not rest on the 


defendant.’’ 


Washington. 

California Stucco Co. of Washington v. Marine Natl. Bank, 268 Pac. 891 (1928). 
‘“The rule is that one who acts upon the indorsement of negotiable paper must 
ascertain its genuineness at his peril.’’ 


England. 
Macmillan v. London Joint Stock Bank, 2 K. B. 439. £2 changed to £120, amount 
in words left blank. Bank not protested by Sec. 20, Eng. Bills of Exch. Act. 


20-2 THE JUDGE’S CHARGE ON THE FACTS AND PARTICIPATION 
IN THE TRIAL. 
Connecticut. 

State v. Leopold, 147 Atl. 118 (1929). ‘‘This is not our rule, and the court 
correctly charged the jury that it was not absolutely necessary that the testimony 
of an accomplice should be corroborated before they could accept it. State v. Frost, 
105 Conn. 326, 135 Atl. 446. It quite properly told them that they should look with 
particular care upon his testimony, considering in this case the question of his 
moral turpitude, as well as other tests of credibility, and that the decision rested 
with them as to whether corroboration was necessary, and the extent to which it 
was necessary.’’ 


Michigan. 

Criminal Code, 1927. ‘The court shall instruct the jury as to the law 
applicable to the case and in his charge make such comment on the evidence, the 
testimony and character of any witnesses, as in his opinion the interest of justice 


may require.’’ 


New Hampshire. 
State v. Hause, 82 N. H. 183, 130 Atl. 743 (1925). ‘‘The -practice of the 
trial court to ask questions both for the jury’s and his own benefit in their respec- 
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New Hampshire—continued. 


tive functions is long and well established, and authority for it is abundant. See 
1 Wigmore, Evidence Sec. 784; 38 Cyc. 1816; 57 L. R. A. 875, note; L. R. A. 
1916A, 1191, note.?? 


New Jersey. 

State v. Hummer, 73 N. J. L. 714, 65 Atl. 249 (1906). ‘‘The notion that in 
any part of our judicial system that the jury, whether in civil or criminal eases, 
must be kept in ignorance of the impression made by the testimony upon the 
mind of the trial judge, is absolutely devoid of foundation.’’ 

State vy. Lovell, 88 N. J. L. 353, 96 Atl. 38 (1915). ‘‘It is the accepted 
tule of law in this state, applied to the trial of cases with a jury, and so declared 
by this court that it is the right and duty of a trial judge to comment upon the 
evidence in the charge to the jury.’’ 


Pennsylvania. 

Commonwealth v. Fasci, 134 Atl. 465 (1926). ‘‘The trial judge was dealing 
with a most atrocious crime and it was his right, indeed his duty, to comment upon 
the testimony in such a way as to point out to the jury its strength and weaknesses. ’’ 

Steel v. Snyder, 144 Atl. 912 (1929). ‘‘The reasons why certain evidence 
which might naturally be looked for, may not be produced, are so many and so 
various, and sometimes so difficult of explanation, that obviously this is a kind of 
argument that requires careful handling, especially when used from the bench. But 
it is a legitimate instrument in the investigation of truth, and a liberal discretion 
in its use must be allowed to the trial judge, who is in a far better position to 
determine the occasion for it than this court possibly can be.’?’ 


South Dakota. 

State v. Ferguson, 48 S. Dak. 346, 204 N. W. 652 (1925). ‘‘It is perhaps. 
desirable that the trial judge, while leaving the ultimate decision of questions 
of fact to the jury, should nevertheless be permitted to express to them his opinion 
upon the facts, the credibility of witnesses and the weight of testimony, but 
such is not the law in this state.’’ 


Texas. 

U. 8. Fidelity & Guaranty Co. v. Rochester, 281 S. W. 307 (1926). ‘The trial 
judge is entitled to fair treatment. He should not be restricted to the functions 
of a mere umpire between opposing counsel. He is charged by conscience and 
law with the fundamental duty of seeing that truth is established and justice done.’’ 


West Virginia. 

State v. Austin, 93 W. Va. 704, 117 S. E. 607 (1923). ‘‘ Vested as he is with 
superior authority, disinterested, and possessing experience not available to the 
ordinary layman, jurors, as a rule, are anxious to catch his view, upon which to 
found their conclusions. As the jurors should be the triers of the facts, such 
judicial influence should be studiously guarded against. . . . There is no doubt 
in our minds that the court here overstepped the proper bounds, and erred to 
defendant’s prejudice.’’ 


United States. 

Hart v. U. 8., 84 Fed. 799 (1898). ‘‘The theory of the right of federal 
judges to advise juries on the facts is that the Sixth and Seventh Amendments 
to the federal Constitution guarantee to federal courts the right of trial by jury 
as it existed in England at the time of the adoption of these amendments. Nine 
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states have retained this common-law rule: Connecticut, Minnesota, New Jersey, 
New Hampshire, New York, Pennsylvania, Rhode Island, Utah, Vermont. Thirty- 
nine states have changed the practice by constitutional provisions, statutes, or 
decisions, thus greatly limiting the power of the judges to assist in administering 
justice as is done in English courts and in Canada.’’ 

One Buick Auto v. U. S. (Okla. case), 275 Fed. 809 (1921). ‘‘That the 
judges of the federal courts may express their opinions as to the weight of the 
evidence, when limited by such words as the learned trial judge expressed in 
the instant case, is well settled.’’ 

Allen y. United States, 4 Fed.(2d) 688 (1925). ‘‘In federal courts a judge 
may express his opinion respecting the weight of evidence (and this right is gen- 
erally recognized as a valuable aid in the administration of justice), no cases have 
been cited and none have been found where the court is required to express his 
opinion thereon.’’ 


20-3 JUDICIAL PROOF AND EXCLUSION. 
Arkansas. 
Watts v. Tidwell, 12 S. W. (2d) 896 (1929). ‘‘Lastly, wherever there is any 
serious doubt in the law as to whether certain proof is or is not permissible, a safe 
tule to pursue is to permit the testimony to go to the jury. 10 R. C. L. 862.’’ 


Kentucky. 

Evans v. Commonwealth, 19 8S. W. (2d) 1091 (1929). ‘‘For the discovery of 
truth and the establishment of justice, certain rules have been formulated governing 
the admissibility and competency of evidence. Those rules should usually be fol- 
lowed, but, when a rigid adherence to them would be subversive of the ends for which 
they were adopted, they should no longer be rigidly adhered to.’’ 


Ohio. 

Bell v. Brewster, 44 Ohio St. 690, 10 N. E. 679 (1887). ‘‘Judicial proof is 
not a matter of mere arbitrary rules. Its principles are drawn from the experience 
and observation and should be applied as they are by men in general. Every 
lawyer and judge of experience will confirm what is said by Mr. Philips in his work 
on evidence: ‘It may be laid down as a first principle that exclusion is generally 


an evil, and admission generally safe and wise’.’’ 


20-4 LEGAL STATUS OF COPIES OF DOCUMENTS. 
Georgia. 

Trice v. Adams, 33 Ga. App. 257, 125 S. E. 878 (1924). ‘* It is not necessary 
that the copy sought to be thus proven shall be identical with the original, but it 
may be ‘either a literal or a substantial copy’, provided other rules as to the admis- 
sion of secondary evidence are satisfied.’’ 


Illinois. 

King v. Worthington, 73 Ill. 161 (1874). ‘‘A letter press copy is not an 
original.’’ 

People v. Chicago, R. I. and P. Ry. Co., 329 Ill. 467, 160 N. E. 841 (1928). 
‘‘Where duplicates are produced by mechanical means, such as a printing press, 
they are duplicate originals . . . We are of the opinion that the above is a 


sound rule.’’ 
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People v. Hauke, 167 N. E. 1 (1929). ‘‘The statement as shown by the wit- 
ness Norton was a carbon copy of the original, made at the same time and by one 
impression of a typewriter. Under the law, such carbon copy is an original, and is 


competent as evidence. People v. Chicago, Rock Island & Pacific Railway Co., 329 
Ill. 467, 160 N. E. 841.’? 


Indiana. 


Massachusetts Bonding & Ins. Co. v. State, 149 N. E. 377 (1925). ‘‘ Different 
numbers or impressions of a writing produced by placing carbon paper between 
sheets of paper and writing upon the exposed surface are to be regarded as dupli- 
cate originals, of which any may be read in evidence without accounting for the 
others.’’ 


Kentucky. 


Davis v. Williams Bros. Const. Co., 207 Ky. 404, 269 S. W. 289 (1925). ‘‘We 
find that what we commonly call ‘carbon copies’ of letters are, more properly 
speaking, duplicate originals. As to their admissibility in evidence, in the absence 
of a demand for the production of the original, the rule is thus laid down in 10 
R. C. L., p. 1149 . . . The carbon impressions are not copies but duplicate 
originals. Hence the distinction between the case here presented and the old cases 
wherein under the ‘best evidence’ rule copies of writings were excluded. The 
courts of the country seem to be divided on the question. The weight of authority 
seems to sustain the admission of carbon duplicates of letters without demand for 
the production of the originals.’’ 

Eastham v. Stumbo, 279 S. W. 1109 (1926). ‘‘It was held in Davis, Agent y. 
Williams Brothers Construction Company, 207 Ky. 404, 369 S. W. 289, that a carbon 
copy of a letter is a duplicate and not a copy merely and may be introduced in 
evidence without demand for the production of the original. On the other hand, a 
copy of a carbon copy may not be introduced in evidence without proof that the 
original is lost and that the copy is correct.’’ 


Massachusetts. 


Commonwealth v. Eastman, 55 Mass. 189 (1848). ‘‘The copies of letters in 
the letter book of the defendants were not admissible as competent standards.’’ 


Michigan. 

Morris v. Levin, 236 Mich. 490, 211 N. W. 107 (1926). ‘‘It is a general rule 
that, when a right of action depends upon a written instrument, any material 
unauthorized alteration works a destruction of it to such an extent that no rights 
can be asserted under or proved by the mutilated instrument, and it becomes, in 
legal effect, a nullity, but in that connection it has been held that where instruments 
are executed in duplicate, both being primary evidence, if one duplicate remains 
unaltered it furnishes competent primary proof of the agreement by the contracting 
parties, although the other duplicate has been destroyed by mutilation.’’ 


Minnesota, 

Piscor v. Village of Hibbing, 169 Minn. 478, 211 N. W. 952 (1927). ‘‘Then 
plaintiff offered a carbon duplicate thereof, after the attorney, who drew and 
presented the notice, had testified that the exhibit offered was a earbon duplicate, 
and that four or five such carbon duplicates were made, and all were signed by 
plaintiff, so that they were all originals.’’ 
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Missouri. 


Kregain v. Blake, 239 S. W. 495 (1922). ‘‘Ordinarily, as has been decided, 
a carbon copy of a letter or document may be regarded as an original and is 
admissible in evidence . . . However, in the case at bar there was no evidence 
that the originals of the letters offered were ever mailed or delivered to plaintiff 
nor was there any evidence or admission that plaintiff ever received them.’’ 

Ace Mining & Milling Co. v. R. U. Mining Co., 247 S. W. 172 (1923). 
““Carbon copy of plaintiff’s original exhibit in hands of defendant was competent 
evidence in connection with other facts to impeach integrity of plaintiff’s exhibit 
containing interlineations.’’ 


Nebraska. 

Nebraska State Bank v. Walker, 111 Nebr. 203, 196 N. W. 128 (1923). ‘‘ When 
all proofs applicable to the carbon copies are considered, it is sufficiently shown 
that the originals were not obtainable upon demands duly made therefor, and that 
there was no error in admitting the copies as secondary evidence.’’ 


New York. 

Oregon S. S. Co. v. Otis, 100 N. Y. 446, 3 N. E. 485 (1885). ‘‘The court held 
that a prima facie case was made of the genuineness of the dispatches as having 
emanated from Otis; and that being so, the transcripts [copies] delivered to Norris 
became admissible in the absence of any objection to their accuracy as copies, or to 
the correctness of their transmission. . . . we think there was no error in their 
admission. ’’ 


North Carolina. 

Standard Sand & Gravel Corporation v. McClay, 131 S. E. 754 (1926). ‘‘There 
was evidence that the carbon copies were made at the same time and by the same 
mechanical operation as the originals. International Harvester Co. of America v. 
Elfstrom, 112 N. W. 252, 101 Minn. 263, 12 L. R. A. (N. 8.) 343, 118 Am. St. Rep. 
626, 11 Ann. Cas. 107.’ 

Liberty Chair Co. v. Crawford, 137 8. E. 577 (1927). ‘‘Carbon copies of 
letters made at the same time and by the same mechanical operation as the original 
are considered as duplicate originals, and are therefore admissible in evidence with- 
out notice to produce the original.’ 


Oklahoma. 

Anglo-Texas Oil Co. v. Manatt, 125 Tex. 92, 256 Pac. 740 (1926). ‘*A carbon 
impression of a letter written on a typewriter, made by the same stroke of the keys 
as the companion impression, is an ‘original’, Hither impression is primary evidence 
of the contents of the letter, and notice to produce the original mailed letter in 
order to introduce one of the retained copies in evidence is not necessary.’? 

U. S. Fire Ins. Co. of City of N. Y. v. L. C. Adam Mercantile Co., 245 Pac. 
885 (1926). ‘‘Such copy [carbon copy], when offered to charge the party principal 
to whom the same was sent by mail, may be considered not as a copy, but as an 
original.’’ 


Pennsylvania. 

Cohen vy. Teller, 93 Pa. St. 123 (1880). ‘‘It is manifest such copies [press 
copies] would be an unsafe standard.’’ 

Cole v. Elwood Power Co., 216 Pa. 283, 65 Atl. 678 (1907). ‘‘Where an 
exact carbon copy of an original paper is made on a typewriter at the same time 
as the original, signed by the same persons, executed in the same manner, and in 
every respect is an exact duplicate, one being delivered and the other preserved, 
both may be considered originals and the one preserved may be offered in evidence 
without notice to produce the one delivered.’’ 
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In re Dawson’s Estate, 277 Pa. 168, 120 Atl. 828 (1923). ‘‘It is too well 
settled to require the citation of authorities that exact duplicate papers executed 
by the parties are conclusive as to those parties irrespective of a notation that one 
is marked original and the other a copy.’’ 


Texas. 


Wade v. Galveston H. & S. A. Ry., 110 S. W. 84 (1908). Carbon copy admis- 
sible for purposes of comparison. 


20-5 SEARCH OF PERSON FOR INCRIMINATING DOCUMENTS. 


Alabama. 

Barber v. City of Tuscaloosa, — Ala. —, 122 So. 604 (1929). ‘‘ However 
unfair or illegal may be the methods by which evidence may be obtained in a 
criminal ease, if relevant, it is admissible.’’ 


New York. 

People v. Chaigles, 237 N. Y. 193, 142 N. E. 583 (1923). ‘‘The government 
may search the person of the accused when legally arrested, to discover and seize 
the fruits or evidence of crime.’’ Annotated in 32 A. L. R. 677. 


Oklahoma. 

Gillespie v. State, 115 Pac. 620 (1911). Demand for incriminating papers. 
Citing: State v. Merkley, 74 Iowa 685, 39 N. W. 111 (1888) and McKnight v. 
United States, 54 C. C. A. 358, 115 Fed. 972 (1902). ‘‘This procedure was an 
infraction of the rights of the accused within the meaning of the 5th amendment 
of the constitution.’’ 


20-6 HARMLESS ERROR IN DISPUTED DOCUMENT AND 
OTHER CASES. 
Indiana. 

Montgomery v. Pierson, 195 Ind. 475, 145 N. E. 771 (1924). ‘*An examina- 
tion of the record indicates that the right result was reached, notwithstanding the 
intervening errors occurring at the trial. And the judgment will not be reversed 
because of an error that was harmless.’’ 


Kansas. 

Hays City First National Bank vy. Robinson, 93 Kan. 464, 144 Pac. 1019 (1914). 
‘*The modern notion of the admissibility of evidence is that it is more important 
to get the truth than to quibble over impractical distinctions.’’ 


Louisiana. 


State v. Fernandez, 102 So. 186 (1924). ‘‘A verdict will not be set aside, 
because the court has allowed a leading question to be asked, unless the aecused 
has been prejudiced thereby. State v. Coll, 146 La. 589, 83 So. 844.’ 


Virginia. 

Standard Paint Co. v. Victor, 120 Va. 595, 91 8. E. 752 (1917). °*. 7.” that 
error is harmless which does not injuriously affect the interests of the party com- 
plaining, and that such injury is not presumed but must affirmatively appear from 

? 


thexrecord) <4) 
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Virginia—continued. 

Windsor v. Carlton, 1836 Va. 652, 118 S. E. 222 (1923). ‘‘The doctrine of 
harmless error is favored by this court, and is applied whenever it seems reasonable 
and safe to do so.’’ 


20-7 REGISTRATION OF WILLS DOES NOT VEST OWNERSHIP 
IN STATE. 


New York. 

Manning v. Anderson Galleries, Inc., 130 Misc. 131, 222 N. Y. S. 572 (1927). 
‘‘The Button Guinnett signature on the original Stanley will was sold by the 
Anderson Galleries, Inc., to the Rosenbach Company, of Philadelphia, on January 
19, 1926, for the sum of $22,500 upon six months’ guaranteed credit I 
therefore conclude that the state of Georgia has failed to prove its ownership or 
its right to possession to the document in question.’’? [Georgia claimed ownership 
because wills must be recorded or because will was recorded. | 


20-8 JUDGE OR JURY IN HANDWRITING CASES 


Kentucky. 

Andrews v. Hayden’s Admr., 88 Ky. 455, 11 8S. W. 428 (1889). ‘‘The ex- 
perience of everyone familiar with the trial of such cases [a disputed signature], 
where the law and the facts are submitted to the court, has taught him that much 
evidence is often introduced that the trial court would not permit to go to the jury, 
because the ability of the judge to take the grain from the chaff, and to decide the 
case alone upon the law and such testimony as is proper to be considered.’’ 


Nebraska. 

Hankins v. State, 115 Nebr. 350, 213 N. W. 344 (1927). ‘‘The ideal jury in a 
technical or scientific case would be one whose members are experienced in the 
particular branch of technique, or science, necessary to be understood in arriving 
at an ultimate correct conclusion as to the facts presented in that particular trial.’ 


20-9 LEADING QUESTIONS ON DIRECT EXAMINATION. 


Massachusetts. 

Banca Italiana di Sconto v. Columbia Counter Co., 252 Mass. 552, 148 N. E. 
105 (1925). ‘‘It was within the discretion of the judge to allow leading questions 
to be put in direct examination. Gray v. Kelley, 190 Mass, 184, 76 N. HE, 724.’’ 


Texas. 

Hensley v. Waco Drug Co. (Tex. Civ. App.), 18 S. W. (2d) 778 (1929). 
‘<Under these circumstances, we are not prepared to hold that the action of the 
court, if error, in sustaining the objections to leading questions, is reversible. This 
is a matter largely within the discretion of the trial judge, and his action relative 
thereto will not be reversed, unless the discretion has been plainly abused, to the 
injury of the complaining party. 5 Jones on Evidence (2d Ed.) 4554; Day v. 
Hunnicutt (Tex. Civ. App.), 160 S. W. 134.’’ 
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20-10 ADMISSION OF ACCOUNT BOOKS AND ADMISSION UNDER 
SHOP-BOOK RULE. 
Maine. 
Berliawsky v. Burch, 125 Me. 471, 134 Atl. 801 (1926). ‘‘The defendants 
admit, in argument, that the loose leaf was an account of credits only, and not 
of charges, and that it would not be admissible under the ‘shop-book’ rule.’’ 


Mississippi. 


Greene v. Greene, 110 So. 218, 49 A. L. R. 565 (1926). Admissibility of 
bookkeeping books. 


Montana. 


State v. Cassill, 70 Mont. 433, 227 Pac. 49 (1924). ‘*A sufficient answer in 
such case should be that, if the trial court is satisfied from the testimony of a 
supervising officer that the books offered in evidence are those of regular entry 
correctly kept in the ordinary course of business, they should be admitted.’’ 


Oklahoma. 
Hemisphere Oil & Gas Co. v. Oil Well Supply Co., 230 Pac. 245 (1924). Entries 
in books of account may be admitted in evidence . . . upon proof that the same 


were made in the usual course of business.’’ 


Texas. 


Warren v. North American Car Co. (Tex. Civ. App.) 294 8S. W. 301 (1927). 
‘“To authorize the introduction of book accounts in evidence it must be proved: 
(1) That the book or books contained original entries of transactions pertinent 
to the business in question. (2) It must appear that the entries were made in the 
regular course of business at or near to the time the transactions were had. (3) 
That the entries must be such as to indicate what the charge is for; that is, what 
the transaction was. (4) That the entries were made by one who was authorized 
to do so, and that he did the act so recorded himself, or that he made the record 
upon information derived from one who was authorized to do so. (5) That the 
transactions were regularly entered and that the books were correctly kept.’’ 


20-11 SUMMARY OF BOOKS AND ACCOUNTS BY EXPERT. 
Georgia. 

Bitting v. State, 165 Ga. 55, 139 S. E. 877 (1927). ‘‘When pertinent and 
essential facts can be ascertained only by an examination of a large number of 
entries in books of account, an auditor or an expert accountant, who has made an 
examination and analysis of the books and figures, may testify as a witness and 
give summarized statements of what the books show.’’ 


Manley v. State, 114 8. E. 170 (1928). ‘‘The rule seems to be that where the 
documentary evidence consists of books of account or documents containing multi- 
farious details, expert accountants may summarize their contents and testify as to 
the result of the examination, provided the books and documents are made accessible 
to the court and parties.’’ 


Idaho. 

State v. Clark, 278 Pac. 776 (1929). ‘‘Where there are records and numerous 
accounts consisting of many documents, books, entries, etc., a person properly 
qualified either as an expert or by reason of having made such accounts may testify 
as to the results of his examination. Gurley v. State, 164 Ark. 397, 262 S. W. 636; 
People v. Wulff, 313 Ill. 286, 145 N. E, 108; State v. Ewert (S. D.), 219 N. W. 817.’’ 
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Illinois. ' 

People v. Moone, 166 N. E. 481 (1929). ‘‘It is well established that when the 
originals consist of numerous documents, books, papers, or records which cannot be 
examined in court and the fact to be proved is the general result of the examination 
of the whole collection, evidence may be given as to such result by any competent 
person who examined the documents, provided the result is capable of being 
ascertained by calculation.’’ 


20-12 DOCUMENTS VOID IF SIGNED ON SUNDAY. 
Alabama. 

Aders v. State, 104 So. 882 (1925). ‘‘This instrument appears to bear date of 
December 23, 1923, which this court knows judicially fell on Sunday, and it is such 
an instrument as that by terms of the statute (Code 1923, Sec. 6821), being exe- 
cuted on that day, it is void.’’ 


20-13 IMPEACHING OF VERDICT BY JURY. 
Kansas. 

State v. McManaman, 120 Kan. 376, 244 Pac. 255 (1926). ‘*A juror may testify 
as to what transpires in a jury room (Barber v. Emery, 167 Pac. 1044, 101 Kan. 
314, 318, 319), but he may not tell what considerations constrained him to his 
decision, nor give the reasons for his verdict. In short, he cannot be heard to 
confess his own recreancy in order to impeach his own verdict.’’ Ohlson vy. Power 
Co., 182 Pac. 393, 394, 105 Kan. 252, 254. 


Missouri. 

Bank of Malden v. Stokes, 220 Mo. App. 131, 280 S. W. 1055 (1926). ‘‘In 
instances where grave misconduct on the part of the jury or jurors has occurred, 
and the losing party has been, because thereof, deprived of a fair and impartial 
trial, and is, because of the barriers, unable to establish for appellate review the 
fact of misconduct, we think, in such cases, the trial court should exercise the great 
discretion it has and, ex necessitate rei, grant a new trial on the weight of the 
evidence if no better reason can be found.’’ 


Ohio. 

Schwindt v. Graeff, 109 Ohio St. 404, 142 N. E. 736 (1924). ‘‘For these 
reasons we approve and follow the numerous decisions of this court holding that the 
verdict of a jury may not be impeached by the evidence of the jurors themselves.’’ 


20-14 “REASONABLE DOUBT” AND PREPONDERANCE OF 
EVIDENCE. 
Missouri. 

Vanausdol v. Bank of Odessa (Mo. App.), 5 8S. W. (2d) 109 (1928). ‘*The fact 
that defendant had eleven witnesses who testified that the disputed check was in 
their opinion that of Addison Vanausdol against the two produced by Plaintit who 
testified to the contrary, would merely go to the weight of the testimony.’’ 
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Montana. 

State v. Morris, 214 Pac. 332 (1923). ‘‘In Doane v. Marquisee, 63 Mont. 
166, 206 Pac. 426, this court said: ‘A preponderance of the evidence may be 
established by the testimony of a single witness against a greater number of wit- 
nesses who testify to the contrary’.’’ , 

State v. Cassill, 70 Mont. 433, 229 Pac. 716 (1924). ‘‘The court then gave 
instruction 23, as follows: ‘You are instructed that the law does not require 
demonstration, that is, such a degree of proof as, excluding possibility of error, 
produces absolute certainty, because such proof is rarely possible. Moral certainty 
is only required, or that degree of proof which produces conviction in an unpre- 
judiced mind.’ It is contended that by giving this instruction the court reduced 
the standard by which guilt might be determined below that which the law pre- 
scribes . . . The contention is without merit.’’ 

State v. Bourquin, 214 Pac. 332 (1923). ‘‘In Doane vy. Marquisee, 63 Mont. 
166, 206 Pac. 426, this court said: ‘A preponderance of the evidence may be estab- 
lished by the testimony of a single witness against a greater number of witnesses 
who testify to the contrary.’ ?’ 


20-15 INFERENCE OR COMMENT ON DEFENDANT’S FAILURE 
TO TESTIFY IN ANONYMOUS LETTER AND FORGERY 
AND OTHER PROSECUTIONS. 


New Jersey. 


Parker v. State, 61 N. J. Law 308, 39 Atl. 651 (1897). ‘‘But when the 
accused is on trial, and the evidence tends to establish facts which if true would 
be conclusive of his guilt of the charge against him, and he can disprove them by 
his own oath as a witness, if the facts be not true, then his silence would justify 
a strong inference that he could not deny the charges. Such an inference is natural 
and irresistible. It will be drawn by honest jurymen, and no instructions will 
prevent it . . . I think silence . . . might be commented on with strictest 
regard to justice and the rights of the accused.’’ 


Ohio. 


State v. Morrow, 99 Ohio St. 202, 107 N. E. 515 (1914). ‘‘No witness shall 
be compelled, in any criminal case, to be a witness against himself; but his failure 
to testify may be considered by the court and jury and may be made the subject 
of comment by counsel.’?’ Amendment of January 1, 1913. 


Pennsylvania. 

Steel v. Snyder, 144 Atl. 912 (1929). ‘‘If the mortgage was honest, Wegley 
knew it, and, in answer to the charge of forgery, was the natural witness for plain- 
tiffs to call. Therefore, the trial judge’s comment, that from the failure to do so 
the jury might infer that if called, his testimony would be unfavorable, was not 
error.’’ ‘ 


Texas. 

Searbrough v. State, 98 Tex. Crim. App. 54, 263 S. W. 917 (1924). ‘*The 
statute (article 790, C. C. P.), which declares that ‘the failure of any defendant to 
so testify shall not be taken as a circumstance against him, nor shall the same be 
alluded to or commented on by counsel in the cause’.’’ 
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20-16 NEW YORK APPELLATE COURT MAY REVIEW FACTS. 
New York. 

Matter of Rice (1903), 81 App. Div. 223, 81 N. Y. Supp. 68 (1908). ‘‘We 
have a right to do this, because we sit more as a trial court upon the facts than as a 
court of review (Code Civ. Prac., Sec. 2586). The section of the Code just cited 
provides that where an appeal is taken from a decree of a Surrogate Court, upon 
the facts, the Appellate Court has the same power to decide the questions of fact 
which the Surrogate had and it may, in its discretion, receive further testimony or 
documentary evidence and appoint a referee.’’ 


' 20-17 POSSESSION OF NOTE PROOF OF PAYMENT. 


California. 

Black v. Meyer, 269 Pac. 173 (1928). ‘‘The very fact that said alleged note, or 
the signature thereto, was in the possession of the maker before his death and was 
found upon his dead body, gives rise to certain disputable presumptions as to pay- 
ment and cancellation, which are binding upon the court when, as here, they are 
uncontroverted by other evidence.’’ 


ANNOTATED CASES ON SUBJECTS IN SECTION 20. 
Special Topics. 


Bank’s Liability for Paying Forged or 


Raised Check. 


Bi os Co, b,-3.. 

5 A. & E. Ann. 774. 
Naw C.71.20. 
eA uick. Oa. 

14 A, L. R. 764. 
16° A. L. R. 651. 
98 A. L. R. 1417. 
36 A. L, Ri -327. 

Proof of Copies. 


64 L. R. A. 314. 
10 R. C. L. 1149, 1152. 


Proof of Copies of Genuine Handwriting. 


64 L. R. A. 314. 


Copies of Documents made by Mechan- 


ical Means as Originals. 
12 L. R. A. (N. 8.) 343. 
Exelusion of Witness from Court-room. 


9 A. & E. Ann.’368. 
26 R. C. L. 1058. 


Duces Tecum Subpoena. 
4A. L. R. 619. 
9 A. L. R. 157. 
_A. & E. Ann. 1916 A-64. 
10 R. C. L. 1090. 


Review of Evidence by Appellaate Court. 
6 A. L. R. 507. 
BeAr eI. eee Ls 
12 A. L. R. 212. 


Proof of a Lost Instrument. 
38 L. R. A. 448. 


Diplae RewAy coo! 

62 L. R. A. 873. 

SOR iag tea Aae CONES Say SOL. 

L. R. A. 1918. B-879. 

2A. L. R. 1709. 

2A. & E. Ann. 41. 

A. & E. Ann. 1915 B-253, 631. 
A. & FE. Ann. 1916 D-248. 

A. & E. Ann. 1916 E-173. 


A. & BE. Ann. 1917 A-1104, 


Authenticity of Typewritten Letter. 
9 A. TL. R. 981. 


Review on Appeal of Evidence as to 
Disputed Document. 
27 A. L. BR. 313. 


Admissibility of Carbon Copies of In- 
struments. 
51 L. R. A. 1498 (1927). 


Presumption as to Alteration of Type- 
written Instrument Made in Du- 
plicate. 

18 L. R. A. (N. 8.) 680. 


Questioned Ballots. 
13 L..R. A..761, 
47 L. R. A. 808. 


Burden of Proof in Alteration of Deed. 
A. & E. Ann. 1914 B-1092. 
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ARTICLES IN LEGAL AND OTHER JOURNALS ON SUBJECTS 
IN SECTION 20. 


Presumption and Inference. 
Central Law Journal, 95:207, Sep- 
tember 22, 1922. 


Liability of Bank for Forged Signature 
to Check. 
Canada Law Times, 151:218. March 
26, 1921. 


Science and Crime. 
Law Times, 
1921. 


Burden of Proof. 
17 Michigan Law Review, 264. Jan- 


151:218. — March 26, 


uary, 1919. 
Judge’s Charge and Arguments of 
Counsel. 
52 American Law Review, 859. De- 


cember, 1918. 


Psychology and Evidence. 
84 Central Law Journal, 284. April 
20, 1917. 


The Profanation of Sacred Testimony. 


19 Case and Comment, 119. July, 
1912. 
Books of Account as Evidence. 
1 California Law Review, 377. May, 


1913. 


The Problem of Proof. 
8 Illinois Law Review, 77. 


Discovery of Documents. 
19 Michigan Law Review, 100. No- 
vember, 1920. 


10 Bench and Bar, ns. 115. July, 
1915. 

51 Canada Law Journal, 148. April, 
1915. 


GENERAL REFERENCES ON 


Duces Tecum Subpoena. 
Wigmore, Ey., § 2200. 
Jones, §§ 221, 801, 802. 
Best, § 216. 

23 A. & E., § 180. 


Reasoning, Inference and Presumptions. 
Wigmore, Ev., §§ 2490, 2492. 
Chamberlayne, §§ 1024, 1026. 

Jones, § 9. 

Best, §§ 299, 300, 303. 

Forensic Oratory, Robinson, pp. 134- 
141. 

Elements of Logic, Whately, p. 179. 


2 California Law Review, 236, 
March, 1914. 
58 Solicitor’s Journal, 490. May 3, 
1914, 
9 Illinois Law Review, 43. May, 
1914, 
Documentary Records. oe 
43 Chicago Legal News, 88. Octo- 


ber 22, 1910. 


Injudical Rulings on Questioned Docu- 
ments. ; 
24 Green Bag, 193. -April, 1913. 


Instruction to the Jury where Handwrit- 
ing has been Identified by Expert. 
Iowa Law Bulletin. tte! kai 


Conflicting Presumptions. 


15 Columbia Law Review, 457. me 
1915. 
Admissibility of Book Entries in New 
York. 
Yale Law Journal, December, 1927, 
p. 245. 
Books of Account as Evidence. J. V. 
Zanardi. 
11 Bi-Mo. L. R., November-Decem- 
ber, 1927. 


Negligence in the Law of Bills and 
Notes. William E, Britton. 
Columbia Law Review, November, 
1924, p. 695. 


Risk of Forgery or Alteration of Nego- 
tiable Instruments. Frederick C. 
Woodward. 

Columbia Law Review, May, 1924, 
p. 469. Reprinted in Am. L, Re- 
view, July-August, 1924, p. 516. 


SUBJECTS IN SECTION 20. °) 


How We Think, Dewey (Entire 
Book). ae 

Principles of Psychology, James, 
Vol. I, p. 483; Vol. Il, p.‘325. 


The Judge in Disputed Document Trials. 
Problem of Proof, Second Edition, 
pp. 302-320. 
Best, §§ 82, 631. 


Books of Account. 
Chamberlayne, §§ 3085-3145,” 


Pen Scratches, Effect of. 
2.0, J., § 1194. 
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ARRANGED ALPHABETICALLY ACCORDING TO AUTHORS. 


Most books have a short and uneventful life and, on account 
of the advance of human knowledge and achievement, this is 
especially true of technical books. The great procession of 
books, like the great procession of humanity, come and go and 
leave no trace. Although a great library is thus necessarily a 
great cemetery for dead books, the few that do live justify the 
preservation of many that do not. In many phases of human 
effort each generation directly teaches the next, but it is in 
books mainly that what has up to date been achieved by the 
human family is permanently preserved. One of the principal 
purposes of education is to find, to weigh, to discard, to interpret 
and to use this recorded material. 

To be an heir of the ages and to stand on the shoulders of 
the past it is necessary to find the shoulders. In every field 
there are many who never learn that there were those gone 
before who could have greatly aided them. In every profession, 
including that of the law, most performers take part of that 
handed to them, use it for a time and add nothing. The great 
achievement of a teacher or of an institution is the arousing 
of the spirit of original investigation, and one of the first exhi- 
bition of this spirit is the finding of what already has been done 
and this inevitably leads the inquirer to the doorway of a 
library where the generations of the past patiently wait to teach 
those who would learn. 


Ames on Forgery. By Daniel T. Ames. Ames-Rollinson Company, New York, 1900. 

The author of this book was for many years the best qualified student of 

disputed handwriting in America. He was engaged on many noted cases and 

was not only technically competent but a man of high character whose services 
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Ames on Forgery—continued. 
were never available for those who promoted fraud or proteeted crime. Tis 
practice was during those days when, due to the critical old decisions, the 
subject of disputed document testimony was under the most severe criticism and 
in many states no effective testimony on the subject could be given. 

His book, published in 1900, contains many valuable ideas and is one of the 
best books on the subject, but is not quite as complete as he could have made it. 
By his own admissions, the fierce competition of his day restrained him from 
making the book as helpful as it might have been made. Unfortunately a large 
proportion of the only edition printed was destroyed in the San Francisco fire 
and earthquake. 


“ne 


Il Perito Calligrafo, Prof. Isidoro Andreani. Gratologia applieata. Con 324 Figure. 
Ulrico Hoepli, Milano, 1926. in 24 pp. VIII, 282. 
This item, with several other Italian books here listed, is furnished through 
the kindness of a valued correspondent, Prof. Avv. Marcello Finzi of Ferrara. 


The Origin and Progress of Writing. By Thomas Astle, Isq., F.L.S., F.S.A., 
and Keeper of the Records in the Tower of London. London, 1784. 

This history of handwriting as a literary work is not as authoritative as certain 
other later works on the subject but in its illustrations it is unsurpassed. It 
contains reproductions of famous documents in the various libraries of England, 
beautifully engraved on copper and many of them colored. The book seems to 
have been prepared without regard to expense and is a very valuable reference 
book for students of handwriting. A reproduction from this book is shown in 
Figure 120, page 189. 


The Autographic Mirror. Vol. I., Vol. II. Autographie Letters and Sketches of 
Illustrations and Distinguished Men of Past and Present Times. Cassell, 
Petter & Galpin, London and New York, 1864. ee 


Manipulation of the Microscope. By Edward Bausch. Bausch & Lom) Optical 
Company, Rochester, N. Y., 1897. 


The Universal Penman. Engraved by George Bickham, London, 1745. 

The author of this work was an extraordinarily skilful as well as prolific 
English engraver. This book contains many specimens of contemporary English 
penmen’s work and also many pages and illustrations that are the sole work of 
Mr. Bickham. As illustrator of the work of contemporary penmen it is probable 
that Mr. Bickham’s unusual skill as an engraver added to their reputation as-pen- 
men. The book particularly features the handwriting of Joseph Champion and 
contains much matter of interest to the student of handwriting and especially to 
the student of Old Round Hand. 


Les Révélations de 1’Ecriture D’Aprés un controle scientifique. Par Alfred 
Binet. Félix Alcan, Paris, 1906. 
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The Detection of Forgery, Douglas Blackburn and Captain Warthman Caddell. 
Charles and Edwin Layton, London, 1909. 


This is an elementary treatise on disputed handwriting, apparently the only 
one on this special subject published in England. The introduction says that 
‘*No illustrative examples are given in the text’’, and this admission is followed 
by the strange statement, ‘‘In other words, the student should supply this pur- 
poseful omission by himself, constructing the illustrations from the description.’’ 
If the student could do this he would hardly need this elementary work. 

The book contains some grotesque definitions and has but little valuable matter 
of any kind, but does not omit a full page advertisement of the authors as 
examiners of documents. Books that are primarily advertising circulars are not 
likely to contain matter of much value and hardly deserve a place in @ 
bibliography. ; 


English Handwriting, 8S. P. E. Tract No. XXIII. Robert Bridges, Editor. Roger 
Fry and FE, A. Lowe. The Clarendon Press, London, 1926. 


This is a beautiful and impractical book prepared under the direction of Mr. 
Robert Bridges, Poet Laureate of England, who is the editor of the ‘‘S. P. E. 
Tracts’’. Mr. Bridges and his wife are both highly skilled writers of the old 
Book Script and this booklet at least suggests that this style of writing is desir- 
able for general use. This so-called ‘‘manuscript’’ writing has a considerable 
vogue among certain classes in England and also in America, but for the general 
purposes of writing it is very undesirable, even less so than the Vertical Writing 
which also was of English origin but was discarded because of its impractical 
character. It is, however, possible for a writer to develop desirable individuality 
and artistic quality in writing and the efforts of Mr. Bridges in this direction 
are highly commendable. In the charming illustrations in photogravure are 
shown beautiful specimens of handwriting. 


Butterworth’s Universal Penman. JF. Butterworth. London, 1799. 
The Microscope and Its Revelations. IV. B. Carpenter. Eighth Edition, 1901. 


Lectures on the Art of Writing. Joseph Carstairs. London, 1814. 


Tachygraphy, or the Flying Pen. J. Carstairs. Printed by B. Bennett, and 
Published for the author by Sherwood, Neely & Jones, London, 1815, 


This author, J. Carstairs, is openly accused of plagiarism by James Henry 
Lewis, whose book is listed herein, and the proof presented by Mr. Lewis is 
quite convincing. The first publication by James Henry Lewis was in 1806 and 
the second book in 1816, while the first Carstairs book was published in 1814. 
The Carstairs system seems, however, to have been more successfully advertised. 
It was published in America by B. F. Foster in a book listed herewith. Both 
of these authors, Lewis and Carstairs, emphasized the importance of a free move- 
ment in handwriting and to them the credit goes of bringing about improvement in 
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handwriting by introducing a free lateral movement and connected letters. These 
correct principles underlie the present methods of teaching handwriting in this 
country. 


Forty Centuries of Ink. David N. Carvalho. The Banks Publishing Co., New 
York, 1904. 


Mr. Carvalho’s book is a collection of ancient formulas and literary items 
relating to the history and use of inks taken from the various literatures of the 
world. From the historical standpoint the book is interesting, but it is practically 
valueless as a reference book in a disputed document case. 


Analytical Penmanship. James Carver, Professor of Penmanship. Philadelphia, 
1809. 


The Handwriting of Junius, Professionally Investigated. Mr. Charles Chabot, 
Expert. With Preface and Collateral Evidence by the Hon. Edward Twistle- 
ton. London, 1871. 


The introduction to this book by Honorable Edward Twistleton, covering many 
pages, is one of the best discussions of the principles of handwriting identification 
that has ever been issued. It is possible that both Mr. Charles Chabot and Mr. 
Twistleton were misled in their investigation by improper standards and ‘‘planted’’ 
documents. Mr. Twistleton was writing nearly one hundred years after the 
Junius controversy began and with the materials in hand Mr. Chabot and Mr. 
Twistleton make out a good case. 

The principal criticism of this theory that these famous letters were pap 
by Sir Philip Francis is that he did not have the ability to write them. This 
is almost if not quite a fatal defect. A most interesting discussion of this subject 
appears in a book published without the author’s name by G. & C. & H. Carvill 
in New York in 1829, entitled The Posthumous Works of Junius, with a Preface 
signed ‘‘J. F.’’ This work is a thorough and scholarly discussion of the whole 
subject and attributes the Junius Letters to Horne Tooke. A similar contention 
was made in a self-glorifying book by a ‘‘Dr. Graham’’ also published in New 
York. 


Alphabets of Characters. Joseph Champion. London, 1735. 


Writing Improved or Penmanship made Easy. By John Clark, Writing Master and 
Accomptant. Bickham, Sculpsit, London, 1714. 


The Story of the Alphabet. Edward Clodd. D. Appleton & Co., New York, 1900. 
Fair Writing. Edward Cocker. London, 1657. 


A Text-Book of Paper-Making. C. F. Cross and E. J. Bevan. Third Edition, 
E. & F. N. Spon, Ltd., London, Spon & Chamberlain, New York, 1907. 
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Daniels Copy-Book; Or a Compendium of the Most Usual Hands of England, 
Netherland, France, Spain and Italy. Written and invented by Rich. Daniel, 
Gent, and ingraven by Edw. Cocker, Philomath, London, 1664. 


The Writing Schoolmaster. John Davies of Hereford. Sold by Michaell Sparke 
at ye blue Bibell in. greene Arbor, London, 1631. 


Some of the early so-called ‘‘ Writing Masters’’ in England apparently occupied 
a quite distinguished position and several of them were quite celebrated in 
other ways, one of these being ‘‘John Davies of Hereford’’. 


Alphabets, Old and New. Charles F. Day. Charles Scribner’s Sons, New York, 1910. 
Dean’s Analytical Guide to the Art of Penmanship. Henry Dean. New York, 1805. 
American Text-Book for Letters. Nath’l Dearborn. Boston, 1846. 


A Booke Containing Divers Sortes of Hands, ete. Set forth by John de Beaw 
Chesne and M. John Baildon. Imprinted at London by Thomas Vautrouillier 
dwelling in the blackefrieres, M. D. LXXXTI. 


The earliest English school book on the subject of writing that has survived, 
appears to be this work by De Beau Chesne. An illustration from this ‘book is 
shown in Figure 116, page 183. There appears to be only one copy of the 
original edition in existence which is in the unique Plimpton collection of writing 
books in New York City, the most complete collection in existence. A copy of 
the second edition is in the Library of Congress and it was from that copy the 
illustration, Figure 116, was taken. There is also a copy of the second edition 
in the British Museum. 


Die Chemie in der Rechtsflege. MM. Dennstedt. Leipzig, Akademische Verlagsbuch- 
handlung, 1910. 


This book is an example of the thorough manner in which German scientists 
discuss a subject and the attractive manner in which German printers print a 
book. The book has not been translated into English but numerous parts are 
worth the cost of translation to the earnest student of the subject. The accuracy, 
thoroughness and caution of a real scientist as shown in this book furnish an 
inspiration to any scientific worker. 


Der Nachweis von Schriftfalschungen, Blut, Sperma usw. unter besonderer 
beriicksichtigung der photographie, von Prof. Dr. M. Dennstedt und Dr. F. 
Voigtlander. Friedrich Viewig & Son, Braunschweig, 1906. 


This is another German book dealing with various kinds of identification and 
the examination of disputed documents and is another conspicuous example of 
accuracy and thoroughness as well as an example of fine printing and illustration 
of a scientific work. This book has not been translated into English. 


How We Think. John Dewey. D.C. Heath & Company, Boston, 1910. 


To those who must weigh evidence, draw correct inferences, and try cases in 
court the little book named above is very valuable. Although it has no direct 
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connection with the law in any way, it should be bought for a working lawyer’s 
library even before the ‘‘State Reports’’ are purchased. The principles discussed 
have application in every trial. The outstanding difference in lawyers is in their 
ability to think and anything that will help in this connection should be found 
and used. Experience shows that in many eases the necessary help was not fouad. 

One important value of a book of this kind is that it often leads to the finding 
of other books of a similar kind. 


Illustrated Lectures and Lessons on the Theory and Art of Penmanship, by 
Henry W, Ellsworth. The Ellsworth Company, New York, 1897. 


Literary Forgeries. J. A. Farrer, 1907. Longmans, Green & Co., London, 


La Fotografia Quale Mezzo di Scoperta Delle Falsita’ in Documenti. Prof. Avv. 
Marcello Finzi. Firenze 1911, Libreria Editr. Leo S. Olschki. 


The Instructor, or American Young Man’s Best Companion. George Fisher. 
Philadelphia, 1737. 


History of Ancient Manuscripts. William Forsyth. London, John Murray, 1872. 


Foster’s Practical Penmanship, A Development of the Carstairian System. B. F. 
Foster, Albany, 1832. 


Foster’s System of Penmanship. B. Ff. Foster. Published by Perkins, Marvin & Co., 
Boston; Henry Perkins, Philadelphia, 1835. 


Bibliotiecs or the Study of Documents. Persifor Frazer. J. B. Lippincott Company, 
Philadelphia, 1901. 


The qualities of this hook are almost exactly opposite to the qualities of 
‘*Disputed Handwriting’’ by Hagan, referred to below. Mr. Hagan’s book 
contains valuable ideas clumsily expressed, while Dr. Frazer’s book is written in a 
most attractive style but its ideas are impractical and almost valueless. This 
latter work has had a limited circulation but has somewhat confused the subject, 
and its appearance in French shortly after the appearance of the American 
edition has misrepresented American views on the subject of disputed documents 
to those who read French and who do not read English. The fantastic theories 
regarding identification of writing from line edges, composite photography, and 
measurements, promulgated by Dr. Frazer, who had a very limited experience 
as « questioned document examiner, developed a few feeble imitators but it can 
now be positively stated that these theories have no practical or scientifie standing. 


The Teaching of Handwriting. By Frank N. Freeman. University of Chicago, 
Houghton Mifflin Company, Boston, 1914. 

This book, prepared for the use of teachers, should be a required reading or a 

required study for any witness who undertakes to testify regarding the genuine- 
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ness or the identity of a handwriting. ‘Professor Freeman, the head of the depart- 
ment of Educational Psychology of the University of Chicago, has in’ this book 

~ defined and explained the basic principles underlying the learning of writing 
and the teaching of writing. One who does not clearly understand these principles 
does not possess that essential knowledge of the psychology of habit that shapes 
and governs the whole writing process. The witness who can put these ideas 
into simple, correct, and convincing language is partly prepared to give. reasons 
for a judgment regarding a disputed handwriting. 


Registry of Water Marks and Trade Marks. Andrew Geyer, Publisher, New York, 
1906. 


The Writing Reader. T. Gilbert and F. Prass. Published for the Authors by 
D. & J. McLellan, New York, 1858. 

This book is unique. It was prepared for use in schools to teach the reading 
of various kinds of script. It has 156 pages of script, lithographed with great 
accuracy, showing practically a hundred and fifty-six different styles of writing 
of extraordinary variation. It is a very valuable book for the student of hand- 
writing although it was not prepared as a disputed document text-book. 


Chemistry of Paper-Making. Griffin § Little. Tf. Lockwood, New York. 
This is one of the most authoritative works on the subject that has been 
published. The original book is out of print but it has been reproduced in 
fairly good facsimile form. 


Poli-Caligrafia. By Profesor G. Grondona. Barcelona, 1832. 


Handbuch fiir Untersuchungsrichter als System der Kriminalistik von Dr. Hans 
Gross. 4, Auflage J. Schweitzer Verlag (Arthur Sellier). Muinchen, 1904. 
English translation by J. & C. Adam, Lawyers Co-operative Publishing Co., 
Rochester and New York. 

In numerous ways this is the most important book on the subject of 
criminal investigation. Dr. Gross not only was a man of great learning in 
numerous fields but a practical scientific investigator. His book has been widely 
translated and a fairly good translation appears in English by John Adam and 
J. Collier Adam of Madras, India. The book was formerly sold in America 
by the Lawyers Co-operative Publishing Company, Rochester, N. Y., and may 
still be available. Dr. Gross is a model in his method of discussion of circum- 
stantial evidence and it is not necessary to read many of his pages to know that 
he was a highly qualified and thoroughly experienced student of any subject 
he discusses. 


Disputed Handwriting. William FE. Tagan. Banks & Brothers, New York, Albany, 
N. Y., 1804. 

The late William FE. Hagan of Troy, New York, was a reliable and cultured 

gentleman but his experience as an examiner of disputed documents was not very 
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extended. He was a qualified chemist and perhaps had more experience in that 
field than in the field of disputed handwriting. His book contains many ideas of 
value which are, however, expressed in a style that makes them almost as unayail- 
able as if they appeared in a partly understood foreign language. There are 
sentences nearly if not quite a half page in length, and five syllable words seem 
always to have been preferred if they could be found, and unnecessary technical 
terms abound such as often appear in medical expert testimony. The book is 
however worthy of the difficult study necessary to extract from it the valuable 
ideas it contains. 


Paper and Paper Making, Ancient and Modern. Michard Ilerring. Longman, 
Brown, Green & Longmans, London, 1856. 


Manual for the Solution of Military Ciphers, Colonel Parker Hitt, Army Service 
Schools Press, Leavenworth, Kansas, 1918. 


A most interesting little booklet by an accomplished reader of military ciphers. 
Colonel Hitt, in response to a friendly request, undertook to read a complicated 
Russian cipher written in numbers, and also with a key word, and his solution, 
which required not much more time than was necessary to write the cipher itself, 
was absolutely accurate. 


The Origin and Progress of the Art of Writing. Henry Noel etek fs Dayid 
Bogue, London, MDCCCLIV. 

This book, under nearly the same title as that by Thomas Astle of 1784, 
contains numerous interesting illustrations of handwriting and, being published 
seventy years later than Mr. Astle’s book, undoubtedly represents a more 
scholarly and accurate presentation from a technical and historical standpoint, 
but its illustrations are much inferior to those of Mr. Astle. 


A practical View of an Invention for the Better Protecting Bank-Notes against 
Forgery, with Illustrations. John Holt Ibbetson, Esq. London, 1820. 


Miscellaneous Papers and Legal Instruments under the hand and seal of William 
Shakespeare, including the Tragedy of King Lear and a small fragment 
of Hamlet, from the Original MSS., in the possession of Samuel Ireland. 
London, 1796. 

This is a sumptuous edition of the presumptuous Shakespeare forgeries. Edmond 
Malone, the celebrated author, wrote a book, referred to below, exposing the 
forgery and afterwards the forger himself, William Henry Ireland, wrote his 
confessions, listed herewith, which were published in 1805. This is the most 
elaborate publication of forged documents that has ever been issued. 


The Confessions of William-Henry Ireland. Ellerton & Byworth, London, 1805. 


The Theory and Practice of Handwriting. John Jackson, F.E.I.S. Sampson 
Low, Marston & Company, Ltd., London, 1893, 

This was the original English author, or one of the first authors, of the 

‘‘Vertical System of Writing’’, a system which, by a wave of undeserved 
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popularity, was introduced in nearly all of the public schools of America but 
was discarded within ten years as impractical. This event is an outstanding 
example of successful propaganda. The new writing was hailed as a great event 
in the history of education, one of the early arguments for it being that the 
system contributed to health as it encouraged an upright position of the writer. 
The system is one of the curiosities in the educational lumber-yard. A conclusive, 
scientific criticism of the underlying theories of the system will be found in the 
books ‘by Professors Freeman and Judd, listed herewith. 


The Art of Writing. John Jenkins. Cambridge, Mass., 1813. 


Die Mikrophotographie, von Dr. Paul Jeserich. Verlag von Julius Springer, 
Berlin, 1888. 


Writing and Illuminating and Lettering. Edward Johnston. The Maemillan Com- 
pany, New York, 1906. 


Genetic Psychology for Teachers. By Charles Hubbard Judd, Ph.D. D. Appleton 
& Company, New York, 1903. 


This book contains two chapters that should become a part of the knowledge 
of an examiner of handwriting. Like the book by Professor Freeman, referred 
to above, these two chapters discuss what is really the basis or foundation of hand- 
writing. Some shallow students of the subject have a kind of contempt for any- 
thing by a ‘‘Professor’’ and incorrectly assume that matter from such a source 
must be abstruse and expressed in high sounding technical language. The value 
of these studies by real scientists is to furnish the foundation for any opinion 
that ean then be expressed in simple and convincing language. 

Much that goes into reporters’ note books as expert testimony is very poor 
stuff and part at least of this poorness is due to a lack of understandiug of the 
fundamental principles of the subject under discussion. Giving reasons so that 
they are understood and so that they convince, is the highest expression of human 
intelligence. The important difference between cows and human beings is in the 
gift of language, the power of expression, and the difference is not always very 
pronounced. The fault of expression many times is that there is nothing clear, 
logical and definite to express. This book will aid the handwriting witness who 
seeks to give accurate and fundamental reasons for any opinion he expresses. 


Pens, Ink and Paper. A discourse upon the Caligraphie Art with Curiosa and an 
Appendix of Some Famous English Penmen. By Daniel W. Kettle, F.G.R.S. 
Cosmographer. London, 1885. 


Rightmyer’s Penmans Paradise, Guide to Rapid Writing. Nathaniel C. Knapp and 
Levi Rightmyer. New York, 1852. 


Die Schrift bei Geiteskrankheiten ein atlas mit 81 Handschriftproben, von Dr. 
Rudolf Késter. Verlag von Johann Ambrosius Barth, Leipzig, 1903. 
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Cryptography. By André Langie. KE. P. Dutton & Company, New York, 1922, ~ 


Disputed Handwriting. Jerome B. Lavay. Harvard Book Company, Chicago, 1909. 


This is a book that well illustrates the classical criticism in a book review which 
said, ‘‘This book contains matter both original and good, but that which is good 
is not original and that which is original is not good’’, This work is a bold 
plagiarism, published in 1909, Its preface says, ‘‘Up to the time of the pub- 
lication of this work nothing has appeared in the United States on the subject of 
disputed handwriting, short magazine and newspaper articles sufficing’’. The 
book is not only a plagiarism of numerous books and magazine articles that pre- 
ceded it, but even appropriated the exact title from Hagan’s book, Disputed 
Ilandwriting, published fifteen years before. The book contains matter of inter- 
est, but a careful reading and comparison by one familiar with the subject shows 
that it is made up almost entirely from books and magazine articles previously 
published. ois’ tides ie eas 
The Manufacture of Ink. Translated from the German of Sigmund Lehner, with 

additions by JVilliam T. Brannt. Henry Carey Baird & Co., Philadelphia, 1892. 

This is a valuable and reliable treatise on the subject of inks and is worthy 
of a place in the library of the document specialist. The subject is discussed from 
the standpoint of the ink manufacturer and chemist. 


The Flying Pen, or New and Universal Method of Teaching the Art of Writing, e etc. 
James Henry Lewis. London, 1806. 
The Royal Lewisian System of Penmanship, etc. James Henry Lewis. London, 1816. 
This author no doubt should be credited as the first advocate of free movement 
handwriting. The old handwriting was more nearly printing and many letters 
were made separately, which no doubt added to legibility but interfered with 
ease and rapidity. Lewis appears to have been the first author who advoeated 
what are described by modern writing teachers as ‘‘movement exercises’’. ‘Al- 
though Lewis wrote in the first part of the 19th Century, his ideas were not act- 
ually put into use to a great extent until the beginning of American commercial 
schools, about 1850, and the idea was’not completely developed until toward the 
end of the 19th Century. It would appear from the records that Joseph Carstairs, 
whose book is listed herewith, was an imitator of Lewis. 


L’Enquéte criminelle et les Méthodes scientifiques. Dr. Edmond Locard: Paris, 1920. 


Dr. Loeard includes in this book, which has not been translated into English, 
a chapter on disputed documents. ‘The author is a qualified and experienced 
student. of criminal investigation but his discussion of disputed documents is 
somewhat weakened by a reliance upon the discredited theories of Dr. Persifor 
Frazer, heretofore referred to, which have no scientific standing in the nation of 
their birth. Like some other foreign. publications, this discussion of Dr, Locard 
also tends, by the methods employed, to put document expert testimony into the 
the abstruse technical class of medical and alienist testimony as presented in this 
country. These methods make the testimony practically the expression. of. onlyr 
an opinion as the ordinary hearer, is unable to review and estimate the value 
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of complicated methods employed in reaching a conclusion. This tendency in 
European works on the subject is probably partly due to the fact that the foreign 
expert witness occupies more of a judicial position in the courts than the expert 
in America and testimony is not addressed to a jury but to a trained judge. 

Dr. Locard is a distinguished authority on criminology and has made many 
valuable contributions to the subject. He is director of the Laboratoire de Police 
Technique de Lyon, France, and ‘Editor in Chief of the Revue Internationale de 
Criminalistique, published at Lyon, France. 


Chemie und Photographie bei Kriminalforschungen. Dr. Loock. Druck und Verlag 
von Fr. Dietz, Diisseldorf. 


Legal Chemistry and Scientific Criminal Investigation. A. Lucas, F.C. Wdward 
Arnold, London, 1920. ; 


Forensic Chemistry. A. Lucas, O.B.., V.I.C. Wdward Arnold & Co., London, 
1921. 


These books by the capable Government Analyst at Cairo, Egypt, should be 
in the library of every disputed document examiner. It is obvious that every 
statement made by Mr. Lucas is the result of careful investigation and extended 
experience. Mr. Lucas has been chemist for the Department of Antiquities, Egypt, 
and has done much work as a chemist in connection with the recent wonderful 
Tut-ankh-Amen discoveries. 


De Re Diplomatica. By Mabillon. Paris, 1681. 


Books in Manuscript. Falconer Madan. London, 1893. Kegan, Paul, Trench, 
Trubner & Co., Ltd. 


Rhythm in Handwriting. By Jrene Maguinness. W. Heffer & Sons, Ltd., Cambridge, 
England, 1928. 


This is a little book that comes to hand while this bibliography is being pre- 
pared. It is a brief but thoughtful discussion of the writing process with 
numerous valuable suggestions. its criticism of the new English fad of ‘‘ Script 
Writing’’ is excellent and the criticism of the formal Book Hand as a substitute 
for cursive script is also logical and correct. The author’s advocacy, however, 
of ‘‘Upright Writing’’ and the arguments presented in its favor are strangely 
like the arguments for the discarded ‘‘ Vertical Writing’’ of Jackson, referred 
to herewith under Jackson’s book. This vertical writing fad began nearly forty 
years ago and one of its main arguments was that it was ‘‘natural’’ and another 
was that upright writing tended to upright posture and uprightness generally, 
and the same idea is expressed by this new writer who says, ‘‘An upright carriage 
must help a child to be fearless, courageous and true’’. 

If this writer had read carefully the books by Freeman and Judd, referred 
to in this bibliography, some of these statements would not have appeared. Right 
slant writing, when connected characters are made from left to right, is the result 
of the combination of two movements, horizontal and vertical, and therefore slant 
writing, whether it is desirable or not, is more nearly ‘‘natural’’ than vertical 
writing. The correct view as formulated by both Freeman and Judd is that 
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writing is a movement and that the form is only a record of the more fundamental 
part of the process. Correct movement and correct posture and technique are of 
most importance and not a particular form either ‘‘upright’’ or slanted. The 
Vertical Writing failed because it ignored movement, or manner of writing, and 
emphasized only form of writing. 


An Inquiry into the Authenticity of Certain Miscellaneous Papers and Legal Instru- 
ments [Shakespeare Forgeries]. Hdmond Malone. London, 1796, 


This book has many valuable suggestions for the thorough student of disputed 
documents. It especially discusses the significance of various classes of evidence 
as indicating date. An interesting phase of this discussion is that of the historical 
development of the use of certain words. When Malone wrote there were many 
who considered the new Shakespeare documents undoubtedly genuine, but within 
a few years the actual forger, apparently to protect the reputation of his father, 
made a complete confession which was published in book form and is listed 
herewith. Mr. Malone was the leading Shakespeare scholar of his day. 


The History of the Typewriter. Carl Mares. Guilbert Pitman, London, 1909. 


This is an interesting general history, almost wholly of American typewriting 
machines, but its strange omission of dates renders it of but little value to one 
investigating a disputed typewritten document. 


The Typewriter, History and Encyclopedia. Business Equipment Publishing Co., 
New. York, 1923. 

This is by far the most important publication on the subject. While it does 
not give a history of typefaces and specimens of typewriting work, it does give 
a detailed history of the various typewriters and different models with definite 
dates. The typewriter has been, until the past few years, wholly an American 
development and has a most interesting history. It often is highly important 
in a disputed typewriting case to have at hand some of the authoritative informa- 
tion that this publication contains. 


A History of the Art of Writing. By William A. Mason. The Macmillan Company, 
New York, 1920. 

This is an interesting modern book on the general history of writing but has 
little of practical value for the modern student of disputed documents excepting 
in connection with occasional problems relating to ancient documents. This study 
of the whole matter of expressing ideas in other ways than by the spoken word is 
however extremely fascinating and should be a part of general education. 


The Origin and Progress of Letters and A Compendium Account of the most 
celebrated English Penmen with the Title and Character of the Books they 
published. W. Massey. London, 1763. 

This is an interesting and rare book containing matter not to be found else- 
where. The second part contains ‘‘A brief account of the most celebrated English 
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penmen with the titles and characters of the books they published both from 
the Rolling and Letter-Press’’. The first English penman mentioned is Peter 
Bales who was born in 1547. It clearly appears from this book that these early 
penmen were quite well-known characters and, because of their skill, undoubtedly 
attracted more attention at a time when many persons were obliged to employ 
others to write letters for them. 


Inks, Their Composition and Manufacture. C. Ainsworth Mitchell and T. C. Hep- 
worth. Charles Griffin & Company, Ltd., London, 1904. 


Science and the Criminal. OC. Ainsworth Mitchell. Little, Brown, & Company, 
Boston, 1911. 


Documents and their Scientific Examination. ©. Ainsworth Mitchell, M.A., F.1.C. 
Charles Griffin & Co., Ltd., London, 1922. 


The Expert Witness and The Applications of Science and of Art to Human 
Identification, Criminal Investigation, Civil Actions & History. C. Ainsworth 
Mitchell, 11.4. W. Heffer & Sons, Ltd., Cambridge, 1923. 


The distinguished editor of ‘‘The Analyst’’, London, England, C. Ainsworth 
Mitchell, M.A. (Oxon), in the four books listed has made many valuable contribu- 
tions to the investigation of disputed documents as well as of other phases of 
scientific investigation. The books abound in practical suggestions and all of 
them should be in the library of every disputed document student. 


Of the First Invention of Writing. An Essay. Whereunto are added several 
Pieces of the Hands in use, not before Published. Robert More, Writing 
Master and Accomptant. London, 1716. 


Chronology of Paper and Paper-Making, J. Munsell, Albany, N. Y. Trubner & Co., 
London, 1857. 


Autograph Letters, written by Royal and distinguished Persons of Great Britain. 
Joseph Netherclift and Son. Netherclift & Son’s Lithographic Office, 
London, 1849. 


The Autograph Miscellany. Netherclift ¢ Durlacher. London, 1855. 


The Autographic Album. Lawrence B. Phillips, F.R.A.S. Lithographed by F. G. 
Netherclift. Robert Hardwicke, London, 1866. 

This Joseph Netherclift is the original of the thinly disguised ‘‘Edward Under- 
cliff’’, the handwriting expert who unraveled the mystery in Charles Reade’s 
interesting novel, Foul Play. Mr. Joseph Netherclift was one of the first hand- 
writing experts who appeared in the courts in England. He and his son were 
both highly skilled lithographers of script and this special work was an excellent 
training in handwriting identification. ‘‘Mr. Undercliff’’ in the story is described 
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as a man of extraordinary skill and high character. This collection of Autograph 
Letters (1849), lithographed by Joseph Netherclift, and The Autographic Album, 
(1866) edited by Lawrence B. Phillips and lithographed by F. G. Nethereclift, his 
son, are accurate and interesting collections of the writing of famous people. 
These facsimiles are almost as faithful reproductions of the originals as photo- 
graphs. These two books, containing a great variety of writing skilfully re- 
produced by the two Netherclifts, furnish an excellent basis for study of hand- 
writing characteristics and varieties of handwriting. 


Lehrbuch der Mikrophotographic, von Dr. Richard Neuhauss. Verlag yon 8. Hirzel, 
Leipzig, 1907. 


La Police et 1’Enquéte Judicaire. A. Nicefero. Paris, 1907. 


The Problem of Proof. Albert S. Osborn. First Edition, 1922, Second Edition, 
1926. The Essex Press, Newark, N. J. 

This book was originally intended to be a discussion of the various phases of 
the preparation for trial and the trial of a disputed document case, but before 
it came to be printed it contained more general matter relating to lawyers and 
lawsuits than purely technical matter. In the second edition the general matter 
is put in the first part of the book in a more natural order and the technical 
matter follows. Although one new chapter is added, ‘‘A Case Book on Thought 
and Reasoning’’, the new edition is not a revision and the new matter hardly 
justifies the purchase of the book by those who have the first edition. 


La Perizia di Serittura e la Identificazione Grafica. S. Ottolenghi. (Estratto dal 
‘*Bollettino della Scuola di Polizia Scientifica’’ Fascicolo 9-10-11, Gennaio 
1924). Roma, 1924. Tipografia delle Mantellate. pp. 71. 


Libro nel qual s’insegna a scrivere ogai sorte lettera, Antica et Moderna. Giovan- 
battista Palatino, Rome, 1540. 


A most interesting old book prepared before the Italian script, like many things 
in Italy, had been beautified and. perfected through the effect of the Revival 
of Learning. 


The Palmer Method of Handwriting. A. N. Palmer. Cedar Rapids, Iowa, and New 
York, 1900. 

Handbuch der kriminalistichen Photographie, von Friedrich Paul. J. Guttentag, 
Verlagebuchhandlung, Berlin, 1900. 


Theory and Art of Penmanship. Payson, Dunton g Scribner’s Method of Teaching. 
Crosby & Ainsworth, Boston, 1862. 


Payson & Dunton’s Copy-Books. J. W. Payson and Seldom Dunton. Boston, 1851. 


These were the books that inaugurated the modern system of teaching hand- 
writing from ‘‘copy-books’’. The method differed from that which preceded it 
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by furnishing every pupil a book with a copy at the top of each page. The 
older handwriting publications simply furnished handwriting plates in books or on 
' separate slips, mainly for the use of the teacher who ‘‘wrote copies’’ for the 
pupil. Before this date the development of handwriting was largely in the hands 
of the teacher; after the introduction of the copy-books the engraver or the designer 
of the copies was the one who influenced the design of writing and brought about 
a complete revolution in handwriting in America. This printing of copies for 
every pupil became possible through the discovery and development of lithography. 

The celebrated Platt R. Spencer, who gave his name to the whole system which 
came to be referred to as ‘‘Spencerian’’, published his first work in 1848 but. this 
was in the form of separate plates and not a copy-book, but the Spencerian System 
was published in copy-book form soon following 1851. 

This furnishing a writing book to every pupil in which he wrote developed an 
enormous new and profitable industry and the rivalry between the two systems, 
Payson, Dunton & Scribner and the Spencerian, for many years was very keen, 
and these systems in a few years became universal. This style of writing after- 
wards became modified somewhat into what has been known as the commercial 
style of writing, which is less formal and abandons certain of the old fornis, 
like the capital-stem letters which were difficult to execute. The modern American 
handwriting as now taught is based mainly upon the development of movement, 
or execution, in writing, with less attention to the matter of form, following in 
this particular the early suggestions of James Henry Lewis, whose first book, 
referred to in this list, was published in 1816. 


Séance de la société générale des prisons du 29 mars 1922. Rapport de M. Jean 
Plassard sur les methodes les plus recentes de l’expertise en écriture. Discus- 
sion. (Revue pénitentiaire et de Droit penal: An. 46, pag. 109-150). 


Potter’s System of Penmanship. S. A. Potter, 1864. 


This is one of the last of the old series of handwriting systems, which came 
between the Round Hand and the Spencerian. It was a style of writing published 
by several authors from about 1840 to 1865 and was written by many of our 
grandfathers and grandmothers. A thorough knowledge of it is an essential part 
of the preparation of an examiner of questioned handwriting. 


Institutio Oratoria. Marcus Fabius Quintilianus, Liber XII (80-90 A.D.). The 
Loeb Classical Library, Translation by H. E. Butler, M.A. G. P. Putnam’s 
Sons, New York, 1921. 

The following notice of this book is taken from the author’s book, The Problem 
of Proof: 

This is a work that cannot be skipped by the student of the problem of 
proof. Any trial lawyer will be helped by familiarity with the thoughts of this 
distinguished schoolmaster and practical trial lawyer, whose words and ideas 
matched the marble-pillared halls where he was heard. As Emerson says of 

_ Plato, he plays havoe with all our originalities. 

Like all thorough students, he knew his past as he knew his friends, and no 
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earlier Quintilians were strangers to him. But it is unmistakable that his work 
did not merely grow out of a library, but is a product tested by the white heat 
of actual experience. He clearly shows how little has been added to the sum of 
human knowledge on certain subjects in nearly two thousand years. Quintilian 
would be a distinguished and sought for member of any college faculty in the 
world to-day. Professor Wigmore says of the work, ‘‘A book on the whole art 
of a Roman lawyer, including examination of witnesses, addressing the jury, etc., 
ete. Founded on human nature which has changed little.’’ 


Rand’s System of Writing. B. IZ. Rand. Philadelphia, 1834. 


Readiana, ‘‘ The Doctrine of Coincidences’’. By Charles Reade. Chatto and Windus, 
London, 1883. 


This book is a collection of essays on various subjects, one of which is entitled 
‘‘The Doctrine of Coincidences’’. A large part of this essay, like much similar 
important matter, is printed in Wigmore’s Principles of Judicial Proof beginning 
on page 73. Anyone who must elicit evidence or give evidence should not merely 
read this essay but should carefully study it from end to end. Why we believe? 
is a subject of continued, vital interest to the trial lawyer and matter of this 
kind will help in understanding that important question. The methods of certain 
lawyers and of certain witnesses would indicate the belief that it is only necessary 
to say a thing in any manner, in any order, in any tone, in order to convince and 
persuade. The clumsiest act of the human animal is his use of words. 


La Photographie Judiciaire. R. A. Reiss. Charles Mendel, Editeur. Paris, 1903. 


Séance de la Société générale des prisons du 24 Janvier 1923. Rapports de 
MM. Abel Rigaut et Francois Gébelin sur les Chartistes et 1’Expertise en 
écritures. Discussion. (Revue pénitentiaire et de Droit pénal; An. 47, 
pag. 1-34). 


Ancient Handwritings. By William Saunders. Walton-on-Thames, England, 1909. 


Die Eisengallustinten. Grundlagen zu ihrer Beurtheilung. Osw. Schluttig und 
Dr. G. S. Newmann. Zahn und Jaensch, Dresden, 1890. 
One of the most authoritative and accurate books on ‘‘Tron-Gall Ink’? that has 
been published. 


Die Graphologie als wissenschaftliche Grundlage der gerichtlichen Schriftvergleichung. 
Dr. H. Schneickert. (Zeitschrift fiir die gesamte Strafrechtswissenschaft, 


X XXIII, pag. 637-642). 


Archiv fiir Gerichtliche Schriftuntersuchungen und verwandte Gebiete. Heft 1, 2, 
3, 4. Herausgegeben von Dr. Georg Meyer und Dr. Hans Schneickert. Verlag 
yon Johann Ambroius Barth, Leipzig, 1997, 1908. 
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Die Verstellung der Handschrift und ihr graphonomischer Nachweis. Dr. jur uns 
Schneickert. Verlag von Gustav Fischer, Jena, 1925. 


Dr. Schneickert has perhaps done more than any other man in Europe during 
the last twenty-five years to promote the scientific study of documents. For many 
years he has edited a magazine devoted to this work and he seems to have escaped 
the benumbing effect of excessive interest in graphology, or character reading from 
handwriting, that, like phrenology in America for many years, has been so popular 
in Germany and France during recent years. -Dr. Schneickert has long occupied a 
government position requiring attention to special investigation of all phases of 
disputed documents and has also kept in touch with the progress of this work in 
other countries than his own. It is safe to assume that anything that he writes 
will be marked by candor, experience and scientific accuracy. 


A Guide to the Collector of Historical Documents, Literary Manuscripts and Auto- 
graph Letters, ete. Rev. Dr. Scott and Samuel Davey, F.R.S.I. London, 
S. J. Davey, The Archivist Office, 47 Great Russell Street, Opposite the 
British Museum, 1891. 


Autograph Collecting. Henry T. Scott, M.D. L. Upeott Gill, London, 1894. 


These books contain many suggestions for the document student but are de- 
signed more especially for the collector of autographs. 


Handbook of Mediaeval Alphabets and Devices. Henry Shaw, F.S.A. Bernard 
Quaritch, London, 11853. 


Universal Palaeography. J. B. Silvestre. Paris, 1839-41. London, 1850. 


The Manufacture of Paper. &. W. Sindall, F.C.S. D. Van-Nostrand Co., New 
York, 1908. 


“* According to Cocker’’, The Progress of Penmanship from the Earliest Times. 
W. Anderson Smith. Alexander Gardner, London, 1887. 


Studio Microscopico E Chemico Pel Reconoscimento delle Fibre vegetali, Lane, Peli, 
Pelliccie. A. Solaro, Milan, 1914. 


Spencerian Key to Practical Penmanship. H. C. Spencer. Ivison, Blakeman, Taylor 
& Co., New York and Chicago, 1866. 


Spencerian Copy-Slips. By Platt R. Spencer and Victor M. Rice. Buffalo, 1848. 


This 1848 book was the first ‘‘Spencerian’’ publication and preceded the publi- 
cation of the Payson, Dunton & Scribner copy-books, which appeared in 1851, 
but this publication of Spencer and Rice was not in copy-book form. The writing 
had not been systematized and was very different from the later developed and 
widely known ‘‘Spencerian’’. 


B. F. Stevens’ Fac-Similes of Manuscripts in European Archives Relating to America, 
1773-1783. 25 Vols. London, 1889. 
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Die kriminologische Verwertung der Maschinschrift, Dr. Hubert Streicher, Verlag 
von Ulrich Mosers Buchhandlung (J. Meyerhoff), Graz 1919. 


Problems in Shakespeare’s Penmanship, including a Study of the Poet’s Will. 
Dr. S. A. Tannenbaum. Century Company, New York, 1927. 


The Book of Sir Thomas Moore: A Bibliotic Study. Dr. S. A. Tannenbaum. 
Privately printed. The Tenny Press, New York. 


Shakespeare Forgeries in the Revels Account. Dr. S. A. Tannenbaum. Columbia 
University Press, New York, 1928. 

This is a series of books by Dr. Samuel A. Tannenbaum of New York City, 
who is one of the most accomplished students of historical matters relating to 
Shakespeare and especially of 16th Century handwriting. There have been many 
misapprehensions regarding the Shakespeare handwriting because many who have 
undertaken to write on the subject had no knowledge of the 16th Century script 
and were entirely ignorant of the ‘‘Gothic Hand’’, the handwriting of Shakes- 
peare and his contemporaries. Modern handwriting, or what was first known as 
the ‘‘Italian Hand’’ or ‘‘Roman Hand’’, was being adopted in England during 
Shakespeare’s lifetime and became practically universal in the 17th Century. One 
unfamiliar with the Gothic script. is apt to look upon it as illegible handwriting 
of a later style and some who have written on Shakespearean calligraphic problems 
were apparently totally ignorant of the subject. Dr. Tannenbaum has for many 
years made an exhaustive study of European penmanship, especially in its rela- 
tion to the Elizabethan drama, and is a recognized authority on it. A book of 
his, ‘‘ The Secretary Hand of the XV, XVI and XVII Centuries’’, will shortly be 
published by the Columbia University Press. 


History of the Transmission of Ancient Books. Jsaac Taylor. London, 1827. 

This is a highly interesting and valuable book and should be in every disputed 
document specialist’s library. Although scientific in its nature, it is written in 
an attractive style and contains much material that has at least indireet appliea- 
tion to the proof of the facts regarding a disputed document. The book apparently 
was written mainly to show the authenticity of the early Bible manuscripts and 
this it does in a most conclusive manner, but the book discusses many incidental 
questions that are of interest to any scientific student of documents. Its style 
is worthy of imitation by any specialist who undertakes to discuss a technical 
question in a court of law. There are many who speak in court and in other 
places who as well could have remained silent because they have not learned to 
express ideas by the use of words. 


The Alphabet. 2 Vols: Jsaae Taylor. London, 1883. 
This author was the son of Isaae Taylor whose book is listed above. 


Manual del Perito Caligrafo. Enrique Sanchez Terrones. Imprenta De Fortanet, 
Madrid, 1902. 

This apparently is the only book on the subject in Spanish and it has not been 
translated into English. It was published in Madrid in 1902. It is a rather ele- 
mentary but scientific and scholarly discussion of the subject of disputed documents 
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and it is to be regretted that the author did not go more thoroughly into the 
general subject. The book contains two interesting illustrations and a legal cita- 
tion of an ancient Spanish law book of special interest to English and American 
readers. This reference is to an old law which allowed standards of comparison 
in handwriting cases, in what is now Spain, a thousand years before they were 
admitted in England. 


Handbook of Greek and Latin Palaeography. Sir Edward Maunde Thompson. 1893. 


This book, although less famous than that of Mabillon, De re Diplomatica, listed 
above, will be more useful to the modern student. Professor G. L. Burr, of 
Cornell University, has a most interesting article on this subject of ‘‘Palacog- 
vaphy’’ in the Universal Cyclopaedia with the following interesting reference to 
Mabillon: 

‘“These charters [then under suspicion] were almost wholly in the hands of the 
one ancient monastic order of the West, the Benedictines, and the ablest of its 
scholars, Mabillon, came to the rescue of the questioned documents by the publica- 
tion in 1681 of his De re Diplomatica. It created at one stroke a new science. 
With the sure hand of a master he laid down the criteria and rules for the 
‘determination of the age of MSS., illustrating and proving from the ample 

' materials at his hand.’’ 


How to Decipher and Study Old Documents. £. EF. Thoyts. London, Elliot Stock, 
1892. 


Kompendium der Gerichtlichen Photographie. Wilhelm Urban. Leipsig, 1909. 


Thesavro de Seritori. Ludovicus Vicetinus, Rome, 1530-1532. An interesting book 
of script and printed letter forms. Numerous pages solid blocks. 
Another hook before the days of the beautiful Italian Hand or, as Shakespeare 
puts it, ‘‘the sweet Roman hand’’. As shown by this book writing in Italy of 
that day was mainly what would now be described as pen printing. 


Universal Classic Manuscripts. Vols. I, Il. Facsimiles from Originals in the 
Department of Manuscripts; British Museum. With Descriptions, Editorial 
Notes, References and Translations. By George F. Warner, M.A., Assistant 
Keeper of Manuscripts, British Museum. M. Walter Dunne, Publisher, Wash- 
ington and London. 


Personal Identification. J/. IJ. Wilder and B. Wentworth. Boston, 1918. 


The Art of Making Pens Scientifically; illustrated by an engraving. John IJWilkes, 
‘ Pen-Cutter. London, 1799. Printed by J. Vigevena, Hugin Lane, Wood 
Street, Cheap Side. 


Manuscripts, Inscriptions and Muniments. Henry Smith Williams. Merrill & Baker, 
New York, 1907. 
This is 2 monumental work which has many reproductions of famous documents, 
but is mainly of interest to the autograph collector and to the student of docu- 
ments alleged to have been written by famous people. 
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Report of the Committee of the Society of Arts, etc. Relative to the Mode of 
Preventing the Forgery of Bank Notes. London, 1/819. 


The Zaner-Bloser System of Writing. C. P. Zaner and E. W. Bloser. Columbus, 
Ohio, 1908. 

All of these ‘‘system’’ books are indispensable to the fully equipped examiner of 
disputed handwriting. The Old Round Hand, the Modified Round Hand, the early 
and late Spencerian, the Vertical System, the English Civil Service Hand, and the 
modern Commercial Hand, especially as exemplified in this Zanerian System and 
the Palmer System, listed above, should not merely be examined and studied, but 
the regular forms and all the variants should be put into a permanent portable 
Form Record Book by the hand of the examiner. It is correct to say that one 
does not know a form until he can produce it and’ complete knowledge is tested 
by shutting the eyes and seeing a form with the memory and the mind. This Form 
Record Book will of course also contain recorded examples of the common Foreign 
Forms that are to be met with and Individual Developments by different writers 
of all these systems. 

The qualified student of the subject will be able to see lurking in among other 
forms the remnants of another system, or perhaps a foreign quality, and, still more 
important, he should be able to recognize at once among the system forms the 
individual creations of the writer that are not a part of any system. To a mind 
thus prepared a piece of writing, or even only one signature, is not merely a 
succession of dead and meaningless forms. If to this knowledge is added a 
thorough understanding of the whole writing process, the development of habit, 
the effect on writing of the various movements, and the influences of all varying 
conditions, and, if in addition to all this, the observer has developed the ability 
to reason regarding these things in a common sense, scientific manner, then he is 
prepared to answer when he is asked, ‘‘Are these handwritings by the same 
writer?’’ or ‘‘Is this a genuine signature?’’ : 
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BBREVIATION, 
256 
Abrasion erasures, 44, 530, 5438, 545 
Abrasions on calendered paper, 543 
‘* Acquainted with handwriting’’, 662 
Accent and writing, 169, 212 
Adams vs. Ristine (Va.), 43 
Added typewriting, 558 
Added writing, 557 
line widths and, 156 
Additions, fraudulent, 43, 69, 505, 520, 
533, 552 
suspected, 551, 557 
typewritten, 558, 567, 602 
Administering justice, 654 
Advance theories, danger of, 387 
information, 3, 266 
Advocacy, abuse of, 617 
credulity and, 324 
dangers from, 2, 7 
dishonest, 616 
state of mind of, 7 
unscientific, 233, 234, 376, 388 
would dull hearing and dim vision, 637 
Advocate, non-partisan appointed, 617 
artist examiner, 613) 
backward looking, 654 
entirely prepared, 610 
partisan, 7, 363, 378, 388, 518 
truth seeking, 1, 373, 378 
Age of documents, 15, 569 
apparent from bleaching, 575 
shown by blotting, 576 
shown by changing ink, 574 
shown by paper, 15 
simulated age, 570 
Albany Law Journal, 39, 582 
Aliases, personality in, 409 
Alignment, 115, 117, 137, 289, 292 
in forgery over signature, 561 
in typewriting, 558, 592, 595 


habit of, 255, 


Alignment—continued 

of illiteracy, 113 

showing continuity, 556 

test plate, 88, 92, 592 
Alterations, 14, 529 

of checks easy, 543 

chemical, 4:3 

date of, 568 

excused by the law, 551 

fraudulent, proof by photographs, 39 

of pencil writing, 563 

who to explain, 534, 551 
American Book Company, 195 
American handwriting svstems, 173 
American & English Cyclo. of Law, 9 
Ammonium hydrosulfide, 548 
Analysis of language, 397 
Ancient documents, 200, 576 

forged, vii, 15 
Angle, due to connecting strokes, 20, 224 
Angle measure, 95, 592b 

in typewriting, 95, 96, 592b 
Angular hand, 103, 116, 140, 177, 187, 

191, 413 
Angularity in writing, 220, 228, 224 
Aniline ink and pencils, age of, 165 
Anonymous letters, general analysis of, 
390 

finger prints on, 395 

great number of, 15, 249 

language in, 397, 601 

methods and points, 399, 400 

motive, 390 

postage stamps on, 395 

standards, 29, 396 

typewritten, 601 

writing skill, 288, 396, 425 

writing system in, 191 

wrong party accused, 16, 392, 395 
Anties of the pen, 256 
Anxiety of forger, 113, 273, 284, 294, 365 


[1017] 


1018 


Appealed cases reversed, 655 
Arabie writing, 117, 433 
Arbitration and justice, 644 
Arcadia, Florida case, 481, 483 
Argument, definiteness of, 233 
giving reasons is, 626, 630 
necessary, 612 
too poor, too late, 626 
Arrangement of writing, 296, 408 
classification of, 137 
habits of, 136, 296, 407 
illiterate, 139: 
in typewriting, 601 
unnatural, 561 
Artificial light and colors, 553 
‘Artificial’? writing, 328 
Artist sees proportions, (254 
Artistic quality identifies, 254, 424, 432 
a protection, 689 
classified, 101 
variation in, 222, 437 
‘Assassin of character’’, 389 
“* Assisted’’ writing, 309, 313 
‘*Astigmatic’’ attorney, 373 
Asylum for criminals, each state, 542 
Attention, intensity lowers efficiency, 215 
Attestation, criminally careless, 687 
Attorney, careless, 665 
engaging an, 303 
ingenious in excuses, 234, 373 
knows testimony is false, 518 
unprepared, 613 
withdrew from case, 281 
Aurora Borealis, 385 
Ausman & Moon ease, 317 
Autograph album, page of, 559, 563 
Autographs, forged, 15, 200, 202, 575 
Automatic character of 135, 
171, 276, 407 
Automobile, identification of, 242 
Averages, danger of, 141, 990 


writing, 


AGEHOT, Walter, 520 
Saird vs. Shaffer, 9 
Ballot crosses, 317, 319 
Bank clerk, opinion of, 286 
Bank signatures poor standards, 34 


INDEX. 


Banker and ‘‘raised’’ papers, 539 
Banking practice, careless, 27 
Bankers’ difficulties, 541 
gave no reasons, 659 
Bausch, Edward, quoted, 73 
Bausch & Lomb Instruments, 66, 67 
‘*Beginning points’’ in tracing, 343 
Belcher vs. Booth, Louisiana, 493 
Bélinge, Alexandre, Document Examiner, 
Quebec, 277 
Bell vs. Brewster, Ohio, xii 
““Benefit of clergy’’, 649 
Bennett typewriter, 592a 
Bertillon system, measurements in, 226 
Bible, documents found ‘in, 215 
family records, 483, 578 
Binding of documents, suspicious, 559 
method described, 669 
Quintilian, xvi, 670 
Binet, Alfred, 415 
Blackboard in court, 267, 625, 635 
Bleaching to uncover writing, 546 
to artificially age writing, 575 
‘*Blind men’’ and legal opinions, 419 
Blindness, test for, 248 
unconscious, 81, 246, 306 
Blotted ink, 460 
Blotters, enemies of ink, 461, 675 
history of, 576 
impressions on, 409 
Blotting, continuity shown by, 556 
order of writing shown by, 504 
Blunt endings, 109, 133, 283 
Body writing, forged or added, 557 
and signatures, 29 
Book, worth of, 615, 985 
Books, technical, 519, 985 
alone, insufficient, 374 
out of life, 519 
Bookkeepers’ writing, 159 
Boyd vs. Gosser, 9 
Boyer ease, Judge’s charge, 349, 357 
Brain understands, eye sees, 324 
Brewester, F., Document 
Caleutta, 449 
British writing characteristies, 382, 415 
Bromide enlargements, 56, 62 


Examiner, 


INDEX. 


Bromley, In re, ink case, 464 
Brush writing, highly skilled, 433 
Buckram books and reasoning, 241 
Bulbs, writing, 254, 260 


“Bumble, Mr.’’ (Dickens) and the 
law, 650 

Bureau of Standards certify lenses, 47, 
86 


Burks, Mr. Justice (Virginia), 43 
Burr, Aaron, on the law, 653 
Burtis, Matter of, 212, 295, 304, 657 
Butterpaper wills, 498 


66 C 93 and ‘‘D’’, changes in, 199 
“Cain, Sugar ~. Molasses’’, 
Texas, 335 
Caleulus of Probability, 226, 340, 350 
premises must be correct, 233 
Calendered paper, 524, 535, 543 
Calles, President, signature forged, 275 
Calliper, Micrometer, 85 
Camera, Folding, 53 
Light Socket, 53 
Special Document, 48 
Camera Lucida, 69 
Canadian case, 657 
practice, 661 
Capitals, varieties of, 218 
Carbon outline for forgery, 291, 329, 337 
copies of documents, 673 
Care and attention to detail characteris- 
tic of forgery, 163, 289, 323 
lack of indicates genuineness, 112, 164 
Carelessly drawn papers, 551, 663 
Carelessness inconsistent with forgery, 
110, 164, 214, 294, 342, 366, 375, 
Carnegie, Andrew, will, 683 
Carstairs, J.; 177 
Carter’s Writing Fluid, 676 
Cautions for the expert, 7 
Celluloid covers for documents, 22, 165, 
567 
Cent sign (¢) In re O’Brien, 592 


Chaldean Alphabet, ‘‘Used by Adam’’, 


201 
Chamberlain collection of autographs, 
323, 689 
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Changes in documents, how to make, 678 
Characteristically alike or different, 431 
Characteristics, abbreviation and embel- 
lishment as, 255, 256 

classified, 37, 207, 400 

combination of, 141 

common and uncommon, 381 

defined, 97 

developed by writer, 381 

form, when significant, 256 

gradual change in, 266 

inconspicuous, 416 

individual inventions, 219, 381 

most significant, 256, 416 

mutually confirming, 384 

national, 259, 382, 400, 413 

number and nature of, 261 

of systems, 142 

vast variety, 219: 

weighing, 16, 17, 292, 385, 660 
Charlatans and zones of doubt, 376, 433 

and ink questions, 449, 464 

‘*combed out’’ by advocates, 616 
Chart, sometimes helpful, 267, 625, 635 
Check stub, matching perforations, 484 
Checks, easily altered, 543 

how to write, 543 
Check marks, 318 
Chemical erasures, 497, 534, 677, 678 

on standards, 35 
Chemical fuming, 545, 548 

tests of ink, 458 
Chemistry of advocacy has no ‘‘neg- 

ligible quantity,’’ 283 

Childs, Mr. Justice, 349 
Chinese writing, 118, 238 

writing problem, 434 
Chlorinated lime, odor of, 535 
Circumstances, do not conspire, x, 9 
Circumstantial evidence, x 

things speak in, 64, 487 
**Civil Service’? English, writing, 192 
Clean printed brief and reversals, 655 
Clearing house for forged papers, 542 
Client, anxious, 10, 375 
Clumsy writing, interpretation of, 112 
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‘*Co’? illustrated, 225 
Coal tar colors, age of, 578 
Cochran, Mr. Justice, 659 
Cocker, Edward, quoted, 134 
Codicils to old wills, 666 
Coincidences, improbability of, 191, 226, 
229, 232, 244 
accidental, 381, 382, 431 
succession of, rare, 244, 340 
total, impossible, 229 
Colors and artificial light, 553 
differences in, by photography, 43 
eliminating in photographs, 305, 578 
three depths in ink writing, 461 
Color Corrected Microscopes, 82 
change in ink, 92, 471 
filter, use of, 565 
microscope, 471 
screens in photography, 61, 578 
Colorado cases, 280, 481, 487, 488 
‘‘Combination’’ of characteristics, 141 
and identification, 231, 242, 251, 261, 
366, 381, 384, 429, 598 
’ of qualities necessary to identify, 381 
Commercial School writing, 105, 186, 197 
Common qualities, identification by, 261, 
380 
Common sense and identification, 231, 
243 
Common words, writing variation in, 369 
used by real scientist, 628 
Compactness in writing, 143, 186, 195 
Comparison, definition of, 237 
erroneous, 240 
principles of, 237, 246, 363, 377, 384, 
432 
side by side, 42, 420 
Comparison Microscope, 67, 77, 91, 458, 
471, 554 
‘¢Compelled’’ writing, 32 . 
Competency, one test of, 374, 385 
Composites, how to make, 354, 362 
Concluding strokes, 323 
Conclusion based on accurate observa- 
tion and correct reasoning, 225, 249, 
366 
Concrete, document problems are, 79 
Conditions, incredible alleged, 211, 215 
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Conflict, facts and, 81, 637 
may nullify testimony, 142 
not always important, 244, 264 
should not nullify testimony, 244, 637 
Connecticut law, progressive, 651 
Connecting strokes, retracing of, 143, 186 
slant and width of, 186, 192, 193 
speed and, 224 
turns, variation in, 148 
Connections, important writing quality 
(Fig. 133), 143, 220, 224, 433 
Contentious trial, 79, 418, 518, 654 
ethics of the, 618 
Continuity of writing, 14, 43, 59, 138, 
155, 556 
genuineness shown by, 368 
shown by blotting, 556 
Convincingness, steps toward, 81, 244, 
628, 629 
Co-operation of lawyer and expert, 627 
Copy books, beginning of, 183 
Copy-book forms, not individual, 264 
Copying documents, 673 
Copyright record shows age, 483, 578 
Corroboration, by facts, 8, 9 
Corrupt specialist, advocacy trains, 3 
‘““Counted’’ witnesses, 625, 640 
Court experience, necessary, 621 
‘‘Court Hand’’, illustrated, 201, 691 
Court room, moral degradation in, 618 
Courts, fail because of perjury, 638 
inefficiency of, 644 
Reactionary, xi, 654 
Cox, Lydia, Estate, 357 
Credulity and the law, 200, 234 
Crime, excuses itself, 325 
not natural act, xxi 
Criminal act, difficulties of, 282 
Cross-examination, artist in, 614 
of ‘‘assisted writing’’ witness, 312 
of dogmatic witness, 36, 204, 632 
of incompetent, 38, 374, 433, 613 
on system qualities, 204 
reasons only on, 625 
slight error and, 632 
sometimes very important, 374, 433 
stupid, 613 
vague testimony and, 433 
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Crossed Lines, examination by micro- 
scope, 14, 56, 69, 74, 499 

heavier appears over, 510, 517 

ink and rubber stamp, 515 

letter-press copy of, 23! 

oblique view of, 508 

order of, 499, 520, 552! 

pencil and ink, 513 

typewriting and pen writing, 515 
Crowded or unnatural arrangement, 561 
Crumpled documents, 570 
Culture and speech, 171 

and anonymous writer, 390 
Curvemeter, 93, 1912 
Curves, simple and compound, 257 
Curves and angles distinguish writing, 95 
Custody of forgery, 569, 571 


ATE, 
499 
by date writing, 579 
by erased date, 484 
by letter forms, 167, 169, 171 
by letter head, 488, 572 
by paper, 13, by names, 571 
by paper fastener, 579, by seal, 578 
by typewriting, 573, 587, 588, 589, 592e 
by watermark, 493 
Date elements classified, 579 
Date figures altered, 484 
Dawson, Mr. Justice (Kansas), x 
Day of month, writing shows date, 579 
Deaf and blind on jury, 247 
Decedents’ Estates, cause forgery, 325 
Defeating justice, bragging about it, 622 
Defense attorney and excuses, 378, 551 
Demonstration testimony, 9, 63, 79, 637 
versus mere opinions, xii 
Dennison seal, date of, 578 
Dennstedt, Professor, 529 
‘Dents and scratches’’, identification 
by, 243 
Design, different, or modification of, 265 
significance of, 284, 294 
‘“Detective’’ state of mind, 298, 375, 
387 
Dewey, John, 237, 241 


shown by crossed lines, 


1021 


Differences, nature, extent and quality, 
371, 386 
analyzed, 431 
must be considered, 383, 406 
not always disguise, 386 
trivial, 205 
Difficult problems, 210, 641, 679 
Direction of stroke, 161, 360, 408 
Disbarment for negligence, 663 
Disclorations, photographs of, 43 
Disconnected writing, easy to forge, 433 
may be rhythmic, 114, 432 
Disguise, 17, 140, 231, 264 
all differences not, 386 
and slant, 147, 149, 211 
assumed illiteracy as, 411 
difficult, 212 
favorite, 407 
habits, prevent, 139 
inconsistent, 206, 399 
in repeated specimens, 33 
pen printing as, 421 
successful, 398 
Disputed Document, smallest, 308 
ragged, dirty, disreputable, 570 
stenographer’s marks on, 24: 
unprotected, 22. 
Disputed Document Problem, 241, 245 
Detailed cautions, 388 ; 
fifty points to consider, 4, 118, 288 
method of presentation, 2 
one party right, one wrong, xxiii 
Disputed Document Procedure, revolu- 
tion of, xi, 619 
Disputed Document Stories, 215 
Disputed Document trials, progress in, 
xi, 619, 646, 647 
Disputed Handwriting, frequent problem, 
xix 
Disputed Signature, inherent defects of, 
27 (See Line quality.) 
District Attorneys, forgery cases, 416 _ 
Divergence, interpretation of, 215 
not all a disguise, 386 
Dividers, Parallel, 85 
Doetrinaire, the, 519 
Document suspects itself, 331, 574 
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Document Investigation, points to con- 
sider, 4 
Document Photographs, lighting of, 50 
number of, 63/3 
prints and size of, 50, 62, 354 
Document Photography, Appliances, 57 
Documents, Age of (see ‘‘date’’), 165, 
465. 
age by contents, 574 
ancestry of, 569 
‘celluloid covers and binding, 2, 165, 
667 
changes in, 552 
crumpled and soiled, 14, 20, 570 
defenses in documents themselves, 574 
genuine documents suspected, xix, 363 
great numbers in modern world, xx, 1 
important, signature on, 28 
improperly drawn, 551, 663, 664 
ineredible story of, 215, 569 
not to be folded, 674 
number of in modern world, xx 
purposely soiled, 570 
reassembling torn, 24 
Dogmatic witness, 36, 38, 374, 632 
to be tested, 36 
‘Dog meat paper’’ wills, 498 
‘‘Dollars’’? not to be printed, 543 
‘‘Drawn’’ forgery excused, 212 
example of, 273, 275 
Drawn letters in whole 
109,295, 328 
Duke ‘‘Lost Heirs’’ case, 483 
Duplication of claim papers, 29'7 


document, 59, 


66 99, form varieties of, 193, 221, 
395 
Edges of paper, examination of, 562 
Elements, qualities and characteristics, 
97, 380 
‘¢Bleventh hour’’ examination, 8 
Ellis, Mr. Justice (Florida), 79 
Embellishments, significance of, 256 
Endings, blunt or tapering, 133 — 
graceful, shaded 257, 258 
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English, ‘‘Civil Service’? hand, 144, 178 
from Italian, 174 
inks, 455 
law reform, 651 
writing, 143, 144 
Enlargement, Bromide, 56, 62 
degree of, 55, 59, 353 — 
‘four times’’, how much? 353, 356 
how to make and show, 49, 58, 62 — 
importance of, 40, 41, 267 
of line quality, 550 
of traced forgeries, 353-362 
progressive illustration of, 54, 528 
‘on the plate’’, 55 
size of print, 354 
Envelope, fraudulent opening, 567 
‘“Eradicators’’, ink, 533 
are bleachers, 547 
ink restored, 545, 548 
Erasures in documents, 529, 664 
abrasion, on checks, 543 
abrasion, chemical, 530, 533, 534 
allowed to remain, 664 
by reflected light, 44, 565 
by ‘‘surcharge’’, 546 
covering to erase, 546 
examination of, by microseope, 70 
fuming erasures, 548 
in legal papers, 664 
ink ‘‘feathered’’ over, 531, 535 
pencil erasures, how shown, 566 
restoring, 545, 548 
shown by photography, 43, 60 
turn yellow, 678 
typewriting, 546 
Erroneous accusations, 16, 392 
due to faulty reasoning, 37'7 
Error, in failing to accuse, 387 
fear of error, causes, 384 
from improper standards, 28, 370 
honest, cause of, 380, 383 
how to avoid, 7, 384, 395, 417 
most common, 263, 373 
sources of, 261, 377, 383, 384, 388 
usual, defense of forgery, 373 


INDEX. 


‘*Esq’’, British, 382, 383 
European qualities in writing, 246, 383 
Evidence, bungling and disconnected, 203 
circumstantial, x, 9, 64 
for eye instead of ear, 80 
‘interpretation of, 323, 324 
restrictions favor fraud, 246, 323 
weighing, necessity for, 241, 269 
Examination, delay dangerous, 1 
definite procedure, 4, 118, 288 
superficial and hasty, 2, 3, 18 
technique of, 285 
Exclusion ‘‘an evil’’, xii, 78, 246, 323 
Execution by more than signature, 680 
Experience, how it qualifies, 242, 263, 
519, 679 
Experimental knowledge, 375, 519 
**Explaining away’’, advocacy task, 205, 
215, 234, 245, 378, 551 
‘*Explanations’’, searching for, 304, 551 
Experts, ‘‘combed out’’ by advocate, 616 
eross-examination of, 619 
dumb and stupid, 630 
inexperienced and lying, 7, 616, 619 
ink tests for, 464 
investigation of, 264, 615 
not to confer, 21 
‘“qualifying’’ the expert, 623 
the real, 6, 241, 616, 679 
who are not expert, 374, 375, 378, 518 
Expert opinions, favorable, sought for, 
3, 518 
Expert testimony, abuses of, 518, 616, 
617 
based on ignorance, 373 
degraded by medical witnesses, 518 
how to give, 628 
proposed remedies, ‘6/1'8 
Expert Witness, cautions for, 7 
dogmatic should be tested, 36, 374, 632 
investigation of experts, 615 
Explanations, far-fetched, 205, 375 
Eye, entrance to mind, 80, 304 
training, 247, 254, 306, 353, 419 
‘“Eye witness’’ testimony, 213 
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seP ae testimony ’’. so - called, 
657 
Facts made to testify, xii, xxiii 
at tongue’s end, 627 
hiding and confusing, 527, 637 
inanimate things speak, 64, 71 
interpretation of, 78, 79, 245, 264, 377 
show date, 574 
Failure due to little things, 614 
Family quarrels and forgery, 325 
Famous people’s writing forged, 575 
Faneuil, Peter, 323 
‘*Feathered edges’’, 260, 531, 585 
Federal Courts, superiority of, 643 
Feminine qualities in writing, 411, 414 
‘‘Fifty points’’ to consider, 4 
Figures, arrangement of, 138 
forms of figures, 300 
in Round Hand, 194 
of various systems and dates, 178, 579 
questioned, 298, 3018) 
“¢7?”, German, 168, 178, 391 
show date, 579 
Filing methods, 674 
Filters for photographing colors, 57, 61, 
305, 462, 565, 578 
Final shading, 258 
strokes, 196, 323 
Fitzpatrick, Sir Charles, 277, 657 
Fleming case, Pittsburgh, 215, 336 
Florida case, 483 
Flourishes, 184, 255, 256, 289, 296, 322 
feathers, rings and pins and, 256 
‘*Flow back’’, not retouching, 372 
‘Flowing hand’’ hard to forge, 99 
Flying starts, flying finishes, 108, 364 
Folding and written additions, 45, 56, 
68, 75, 521, 553, 561 
ink in fold, 68, 466, 482 
Folding papers for photographing, 306 
‘Fool for a client’’, 663 
““Fools rush in’’, 374, 376 
Foreign. ‘‘accent’’ in writing, 168, 169, 
178, 212 
influences in- writing, 259, 260, 382 
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Forged documents, history of, 569 Forgery—continued 


types, classes and qualities of, 242 
usually imitation, 249 
wills, 682, 

Forger, identification of, 18, 384 
critical of own work, 331, 386 
errors of, 231 

Forgeries, other in memory, 242 
duplication of, 297 

Forgers, novices as, 325 
‘‘professional’’, 375 

Forgery, attention to details in, 376 
common types of, 24:2 
conditions surrounding, 375 
difficulties of, 284, 287, 376 
ease or difficulty of, 209, 278, 433, 


4 


poor and skilful, xxi, 282, A 679 

prevention, 544 

‘‘rubber stamp effect’’ shows, 297, 369 

similar to other forgery, 344 

shown by more or by less skill, 281 

simulated, 17, 130, 231 

strained conditions affect, 273, 284, 295 

successful forgery possible, 679, 680 

suspects itself, 297, 331, 574 

tends toward less slant, 146 

twins, triplets and quadruplets, 327, 
331 

unconquerable habit, 542 

when, conclusively proved, 264 

with pencil, 163 


687, 689 Forgery and perjury aetna 569, 638 
enormous loss on, 541 Forgery cases, duplication of documents 


excuses for, 14, 28, 205, 310, 375 
for ‘‘settlement’’ not trial, 641 


in, 297, 302 
great number of, xx 


form only thought in forgery, 130 Forgery trials, importance of, 271 
goes up-hill, 133) Form and color memory, 254, 306, 419 
incompetent sees no evidence of, 263, | Form Images, carrying of, 42, 254 

287, 655 Form only in forgery, 130, 329 
lack of continuity, 294 Form examination only, superficial, 284 
lacks life and vigor, 102 Forms, variety of, 217 
language in, 298 Forms learned by making them, 204 
lateral shading in forgery, 131 ‘«Form biindness’’, 247, 248, 306, 353, 


law favored, 648 
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line quality, 101, 127, 274, 327, 367, | Fortune-teller, self-hypnotized, 443 


542 Fortune-telling from handwriting, 437 
materials for, 298 ‘*Found’’? documents, strange stories 
may be successful, 679 about 15, 492 
means to prevent, 542 ‘‘Foundling wills,’’ 15, 215, 498, 570 
memory of other, 242 paper used, 498 
method cannot always be shown, 327 Franklin, Benjamin, and persuasion, 236, 
most perfect, 38, 3216, 67 689 
most profitable crime, 542 Fraud and crime prefer jury, 660 


not usually skilful, xxi, 326 
not writing but drawing, 111 


concealed changes and, 529 
tremor of, 110, 273 


of disconnected writing, 433 Fraudulent claims, partly justified, 325, 
offered as standard, 35 ' 373 

outlines in pencil, 70, 281 Freak signatures easy to forge, 190, 688 
over genuine signatures, 481, 500, 559 | Freakish forms and freakish minds, 222 
passed as genuine, 38, 679 Freedom in writing, how shown, 367 - 


pencil outlines for, 70, 163, 291, 329 Freeman, Professor Frank N., 1:87 
preparation for, 366 French writing qualities, 169 


INDEX. 


Full name signatures, 371, 686 
Fuming, to restore erasure, 545, 548 


AMBLE-BURT case, 308, 494 
General appearance misleading, 
263, 286, 367 
‘“General character’’ unscientific basis, 
249, 287 
Genuine documents, attacked, 1, 363, 373 
Genuineness, evidence of, 13, 127, 264, 
298, 363, 366 
abandon evidence of, 214, 365 
carelessness evidence of, 213, 294, 365, 
375 
correct shading shows, 368 
illegibility evidence of, 365, 366 
inattention to detail, 287 
ink failure evidence of, 366 
natural variation evidence of, 207, 368 
pen pressure evidence of, 126, 127 
poor pen evidence of, 366 
rhythmic continuity shows, 368 
second writing evidence of, 365 
skill and freedom shows, 288 
unconscious habit, evidence of, 365 
German characteristics, 168, 169, 178, 408 
Gold pen nibs, 158 
Gordon’s case, New Jersey, 625 
Gothie letters, 182, 422 
‘“Gothic Hand’’, 182, 422, 426, 597 
Gothie typewriter figures, 597 
Graphic averages, 141, 990 
Graphite, definition, 164 
remnants, 74, 162, 337 
Graphologist, in Europe, 441 
Graphology, 140, 392, 435 
Green vs. Terwilliger, 9 
Gross, Dr. Hans, 48, 326 
Grotesque signatures, easily forged, 688 
Grouped Photographs, 41, 42, 43 
Guarded statements, 632 
Guessing as testimony, 239, 244, 257, 519 
Guided-hand signatures, 309, 315 
Gurrin, Gerald F., Document Examiner, 
London, 567 
Gwinnett, Button, signature, 182 . 


65 
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ABIT, 102, 135 
controls infrequent as well as fre- 
quent acts, 424 
following not a copy but a habit, 369 
identifies, 407, 421 
increases efficiency, 135 
is ‘second self’’, 135 
smooth grooves of, 138, 171, 278, 282 
Habits (Personal) affect 
writing, 266 
invisible produce visible results, 102 
Hair color and sears, 385 
‘¢Hair line’’, width, 152 
Hair-splitting lawyer, 632 
Halting signature, easily forged, 680 
Hammond typewriting, shows date, 573 
Hancock, John, signature, 689 
Hand cut paper, 480, 486, 489, 560, 562 
Hand position in forgery, 130, 131 
Handwriting (see Writing) 
a combination of habits, 136 
alignment, 115, 116 
and printing, difference in, 104 
artistic quality of, 101, 102, 432 
‘bewildering variety’’, 220 
conditions affecting, 31, 110 
continued, identification of, 17 
disguised, 16, 19, 398 
drawn and blunt endings, 109 
elements, qualities, characteristics of, 
97, 207 
erratic or fixed, - 213 
flowing hand, 99 
freedom shows genuineness, 109, 364 
gradual changes in, 30 
heredity theory, 253 
individualizing, 30 
inevitable similarities, 262 
life and vigor in, 102, Fig. 49 


or illness 


movements and muscular habits in, 
99, 102 

natural or feigned, 18 

old age, infirm, 112, 365 

pen lifts in, 114, 331, 335, 432 


proof of genuineness of, 16, 363 
proportions, 94 
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Handwriting—continued 
qualities classified, 37, 207 
record of a movement, 98, 101 
result of many influences, 385 
rhythmic, 98 
shows date, 573 
skill in, 101, 106, 432, 689 
smooth, 98, 107 
two main problems, 16 
unconsciousness in, 112 
vague knowledge of, 662 
variation in proof of, 682 
variations classified, 220 
severtical?2anlQs 
width of strokes, 101, 154, 155 

Handwriting Characteristics, 

317, 207 
vary in significance, 227 

Handwriting conclusion, basis of, 13 
illustrations in this book, 119 

Handwriting terms defined, 260 

Handwritings, two not identical, 381 

“Hard cases’’ before jury, 660 

Hardin, J. Fair, Shreveport, 493 

Haste, danger of, 388 

Hazy expert theories, 636 

Heaney, U. 8S. vs., 667 

Hearst-Mexican forgeries, 275 

Hebrew writing, 117 

Hesitation, location of, 323 
natural, unnatural, 108, 331 

History of typewriters, 600, 607 

Holmes, Justice Oliver Wendell, xxiv, 269 

Holograph documents, 14, 17 
extended, difficult to forge, 293, 370 
what to look for and at, 296 

Holograph forgery usually unskilful, 294 

Holograph wills, invite fraud, 671, 682 

‘*Hooks’? in writing, 251 

Howland, Sylvia Ann, case, 338, 339, 

348, 361 

Human identification, principles, 225 

Human testimony, fallibility of, 9 

Human variation, 219 

Hypnotism, self-, 443 


classified, 





INDEX, 


wi Sia varieties of, 219 
“*T?? and ‘‘J’? alike, 196 
‘7’? dots, accurately placed, 296 
far to right, 261 
variety, 251 
omitted in tracing, 342 
Ideas that persuade, 236 
Identification, by ‘‘accent’’, 169, 212 
by combination of qualities (see 
‘Combination’ ’) 
basis for, 242, 244 
by scars, ‘‘dents and seratches’’, 244, 
245 
causes of errors in, 245, 383 
elements of, 231, 249, 262 
from language, 397 
from punctuation, 419, 597 
principles of, 225, 231, 250, 381, 384, 
388 
writing, person, or automobile, 242, 244 
Identifying qualities and marks, 225 
Identity in tracings discussed in legal 
opinions, 346, 347 
how proved, 245 
or difference, how shown, 388, 431 
significance of, in tracing, 338, 344, 
347 
Idioms in forged document, 298 
Idiosynerasies, illustrated, 250, 252, 253 
in shading, 132 
Ignorance and erroneous reasoning, 245, 
264, 378, 383 
or ‘f‘half knowledge’’, 374 
presumptuous, 210, 374, 384, 433, 464 
Illegibility evidence of genuineness, 29, 
214, 365 
Illegible signatures, 688 
Illiteracy, evidence of, 411, 437 
assumed as disguise, 411 ‘ 
tremor of, 113 
widespread in ancient days, 681 
Illiterate, anonymous writing, 410, 411 
centuries, 648 
signatures, 688 
writers, 117, 140, 317 


INDEX. 


Illiterate—continued 
writing changes slowly, 206, 254, 256, 
336 
writing often systematic, 190, 254 
writing, slant of, 150 
writing slow and clumsy, 114 
IlIness may affect standards, 32 
may affect writing, 266 
Illustrations, clear, 639 
the best reasons, 636 
Important document, effect of, 214 
Impulses, movement, 106 
Incompetence finds writing genuine, 263 
Incompetent cannot interpret and weigh, 
265 
cross-examination of, 374 
who decide, 269 
Incompleteness shows genuineness, 365 
Inconspicuous characteristics, importance 
of, 250, 401, 402, 416 
very important, 295, 386 
Indelible pencils, so-called, 564 
Indentations show erasure, 59, 162, 290, 
327, 545, 565 
Indented lines, 124 
Indigo in ink, 468 
Individual and general characteristics, 
249, 396 
Individuality shown by combined char- 
acteristics, 141, 219, 231, 245, 289, 
381, 
in Chinese and other foreign hands, 
432, 434 
unconscious, 135, 262 
Inexperience and error, 242 
Inherent evidence of forgery, 287, 295, 
365 
evidence of genuineness, 365 
Initial and final strokes, 254 
Initialing papers, 673 
Initials as signatures invite forgery, 318 
Ink, absorption ‘time, 501 
acid blue, methylene blue, 478 
age of, 461, 463, 470 
ancient writing, 577 
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Ink—continued 
blotted, different, 460, 503 
changing color on alleged old docu- 

ment, 467, 469, 475, 574 

chemical test, 458, 554 
color reading, 13, 69, 92, 575 
differences classified, 456 
difficulty of matching, 458 
drying, time of, 501 
eradicators, objections to, 677 
evaporation, 456 
failure, 154, 366 
‘‘feathered’’, 260, 531 
film, measured by photograph, 44 
fluidity of, 524 
humidity affects, 477 
in common use, 450, 477 
indigo in, 468 
iron-nutgall, 450, 467, 524 
logwood, 451, 505 
matching ink difficult, 458, 462 
maturing of, 463, 467, 468 
microscopic examination, 70 
nigrosine, cannot be restored, 676 
nigrosine, crossed lines, 505, 506 
nigrosine, line edges, 454, 505, 506, 524 
nigrosine, washed away, 451, 505, 676 
on additions, 553 
over erasure, 535 
over typewriting, 560 
oxidation continuous, 471 
peculiar ink alone identifies, 409 
principal problems, 449, 674 
sediment, 69 
spread at line crossing, 500 
stroke, width at fold, 525 
testing, 452, 453, 458, 476 
time of reaction to show age, 466, 476 
tint of added writing, 557 
unnatural uniformity, 463 
washed away, 676 
what cannot be told, 463, 465 
‘‘young’’ ink, 69, 463 

Ink flow, consistency in, 294 

Insanity shown by anonymous letters, 392 
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Instruction methods affect handwriting, 
385 
Interlineations, 69, 138, 499, 551 
width of pen strokes in, 152, 555 
Interpretation excluded, 203 
more difficult than seeing, 377, 386, 
388 
the basic act, 243, 245, 264, 377, 398, 
417, 431 
In terrorem will clause, 563 
Intuition, basis of, 237, 241 
dangerous guide, 118, 286 
scientist does not rely on, 263 
Investigation, steps, technique, 285, 296 
‘“Investigators’’, incompetent, 381 
‘*Tssue’’, facts of not always unknown, 
518 
Italian script, 174 


ACKSON Will case, 550 
aS ay eclikeate Lio O19 
James, Professor William, 135, 237, 277, 
420 
Japanese writing, 118, 433 
Jastrow, Professor Joseph, xxiv, 215, 247, 
274, 276, 441 
“‘ Jersey justice’’, what it is, 645 
Johnson Service Co. vs. MacLernon, 660 
Joinings, careful, 335 
Judd, Professor C. H., 252, 276 
Judge knows methods of advocacy, 660 
can greatly assist, 417, 418 
must sit silent, 269 
or jury, 660, 661 
restoring powers of, 418, 654 
unscientific, 323, 550 
Juries confused and misled, 269, 622 
Justice Holmes on, 269 
peculiar verdicts of, 269 
eft old? note “shown, moe 
Jurors, competent and incompetent, 235, 
550 
and judges who cannot see, 247, 419 
fair but inexperienced, 661 
how they reach verdicts, 269 
scientific comparison by, 655 


INDEX. 


Justice not blind but absent, 418 
promoted by judge, 646 
represented by specialist, 2 
versus ‘‘the law’’, 654 
Juxtaposition, side by side, 42, 43, 54, 
420 


EY to accuracy, 431 
King, George H., Document Exam- 
iner, Denver, 317 
Kirkholder will, over genuine signature, 
563 
Knowing a handwriting, 
662 
Knowledge, experimental, 519 
new ‘‘hooked’’ on old, 11 
Kraus will case, New York, 608 


XX1, xxi, 240; 


oe analysis and _ classifica- 
tion of, 397, 412 
evidence of forgery in, 291, 298 
high sounding poor proof, 203 
in ancient document, 576 
showing date, 574, 576 
showing sex, 412 
that conceals thought, 636 
valuable tool, 629 
Lateral shading, 151 
Law administration, by juries or judges, 
660 
in New Jersey, 645 
state differences in, 644 
Law and science, xxiv, 121, 374, 376, 527 
Law books, real titles of, 622 
Law language, technical words in, 134 
ridiculous repetition in, 662 
Law practice, poor, 612, 631 
efficient, 614 , 
varies in efficiency, 643, 645 
Law reform, slow steps, 646, 654 
Law suit, one for, one against, facts, 79 
Lawyer, non-partisan appointment of, 
617 
thoroughly prepared, 610, 614 
unprepared, jury distrusts, xx 
usually conscientious, 373 


INDEX. 


Lawyers as witnesses to wills, 665 
Lay testimony, weight of, xxi, 240, 662 
Lay witnesses and tests, 38 
testify first, 636 
to handwriting, 289, 620 
Legal customs show age of document, 577 
Legal documents filed flat, 674 
Legal efficiency, variations in, 644, 645 
Legal methods unscientific, 374 
Legal papers carelessly drawn, 663 
Legal restrictions and critical opinions 
defeat justice, xi, 80, 246 
Lenses, Bureau of Standards certify, 47 
modern accurate, 47 
Letter designs, history of, 576 
Letter forms, early American, 577 
typewriting, history of, 607 
Letter head, shows date, 488, 572 
Lettering, pen, 422 
Letter-press copies, 673 
photograph of, how to make, 44 
Life in writing, 100, 102 
‘*Light house’’ opinions, 660 
Light socket camera, 53 . 
Likeness and difference discussed, 238 
Limitations admitted by competent, 38, 
374 
Line, edges as evidence, 124, 508 
Line quality, enlargement of, 273, 550 
” difficult to imitate, 367 
elusive characteristic, 101, 367 
illustrated, 107, 111, 280, 283, 353 
importance of, 273, 275, 296, 323, 367 
in forgery, 127 
obviously bad, 542 
registry of conditions, 274, 284, 287, 
296 
shows genuineness, 127, 367 
shows quality of force and freedom, 
127, 284, 288, 367 
tracing line quality, 328, 329, 330 
Line, widening at fold, 524 
measurements, 87, 155, 159, 555 
Lines, space between, 137 
in typewriting, 92, 602 


1029 


Line spacing in forgery over genuine 
signature, 561 

Lint on pen, 375 

Literary forgeries, language in, 577 

handwriting, 191 

Lithography and ‘‘Copy Books’’, 183 

‘‘Little learning’’ dangerous, 374 

Lockwood’s Directory of paper, 494 

Logic, false not recognized, 613, 621 

Logwood ink, 372, 450, 451, 505 

‘Loophole lawyer’’, 378 

Loose pages in wills, 668 

Lord’s Prayer, ‘‘Pater Noster’’ in old 
script, 189 

Losses by forgery enormous, 541 

Lost documents, proof by photographs, 39 

Louisiana watermark case, 493 

Lovibond instrument, 473 

Lovibond, Joseph W., 467 

Lower loops, Round Hand, 192, 194 

Lucas, A., Government Analyst, Cairo, 
Egypt, 391 


ACKY, A. J., case, Boulder, Colo. 
TIS 280-387 
case withdrawn, 281 
Magnifying glasses, for different observ- 
ers, 81 
Malpractice in law, 663 
Mansfield traced forgery case, 351 
‘‘Manuscript’’ writing, 188 
Margins as evidence, 125, 126, 137, 296, 
408, 508, 601 
Marks as signatures, 314, 317 
Martin highwayman case, Ogden, 419 
Masculine or feminine writing, 411, 414 
Mass as well as quality of testimony, 528 
Massachusetts law practice, 279 
Materials in questioned document, 15, 
276, 298, 375 ; 
Mathematies and identification, 225, 233, 
598 
‘*Mayflower century’’ writing, 171, 175 
Mayo, Dr. William J., 445 
MacIntyre case, Florida, 483 
MeMartin case, Newfoundland, 307 
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McNamara case, Los Angeles, 409 
Measurements of pen strokes, 87, 141, 
153, 155, 159, 341, 555 
of graphic averages, dangers of, 141, 
990 

of tracings, 355, 356, 361 

weight of as evidence, 142 
Measures, 500th inch, 84 

enforce testimony, 84 

four inch on glass, 83 

handwriting proportions, 94 

of angles, 95 

of color, 471, 475 

of curves, 92, 192 

1000th inch, 87, 88, 155 
Medical expert testimony, 518 
Memory of form and color, 419 

photographic, how developed, 254 

sheet of paper has good, 293 

versus written statement, 680 
‘“Mere opinion’’, 142, 639 
Metric measure, 89 
Michigan, new criminal code, 647 
Micrometer calipers, 85, 480, 489 
Microscope as a witness, 71, 76 

Comparison, Microscope, 67, 77, 91 

compound, not. often necessary, 81 

field of view, 71, 73 

high power, not often necessary, 70 

magnification table, 77 

necessity for, 63, 66, 503 

none may be available, 553 

objections, 71, 74, 75 

special foot for, 23 

Stereoscopic Microscope, use for, 75, 

with Camera Lucida, 69 
Microscopic facts, illustration of, 549 
Microscopist, unprepared, 519 
Miller, Honorable Nathan L., 660 
Miller, Minna Steck, case, 360 
Mills, E. C., writing system, 180 
Milwaukee typewriting case, 589 
Mind, leading the, 235, 626, 689 
Minds unrevised, 654 

warped by advocacy, 234 





INDEX. 


Mistakes, on side of merey, 387 
cause of, 261,317, 377, 383, 388 
Mitchell, C. A., Editor Analyst, 452, 997 
Model for tracing, 328, 340 
offered to prove forgery, 328 
of wrong date, 336 
Montreal case, Father Le Court, 351 
Moral right invites forgery, 325 
Morrow’s Almanae, 446 
Movement, basis of writing, 98 
difficult to simulate, 274 
forgery shown by, 102, 107, 111, 257 
halting, in tracing, 329 
in tracing, 329 
labored, -unskilful, 114, 257 
Movement impulses, counting, 99, 106 
number of, 100, 297 
Movements, classification of, 105 
developed and controlled, 100, 102 
Muscular habits, 102 
quality of, 281 
‘“Muscular movement’? writing, 187 
Muscular rhythm, in pen-lift writing, 432 
lack of in forgery, 99, 100, 104, 995 


SEN EREE EYB’? sees only part, 64 
Names, date value of, 571 
‘*Narrow turns’’ in modern writing, 187 
in Spencerian, 185 
variation in, 148 
National qualities, 191, 259, 382, 388, 
400, 413 
misleading, 7, 250, 382 
Nationality shown by design, 284 
Neatness a quality of writing, 436_ 
Negative knowledge, 385, 568 
directions, 20 At 
‘‘Negligible quantity’’, none in advo- 
cacy, 227, 233 Me Nee 
Nervous strain in forgery, 113, 273, 284, 
294, 341, 365 
Newcomb, Prof. Simon, 226, 350. 
Newfoundland case, 307 BAF 


ri 


| New Jersey law efficient, 645 %9t0 6 vur 
‘New York law of wills, 671 o57 0 1 


Pennsylvania, 671 


INDEX. 


Nib marks show pen position, 120, 284 
Nigrosine ink, edges of, 451, 454 
on surface, 524 
order of writing with, 505, 506 
washed away, 676 
Non-partisan lawyer, need for, 617 
Notary public, careless or criminal, 687 
Novice, performance of, 242 


BJECTIONS, diminishing, 656 
‘fo’? open, 261 
size of, 499 

O’Brien, In re, Vermont, 209, 57/8 
Obscure writing, reading of, 545 
‘*Obseurantism’’, 324 
O’Connor, In re, Nebraska, 297, 307 
‘‘of’?, varieties, 222, 382, 369 
Offhand opinions, danger of, 285 
‘*Off feet’’, 591, 596 
Ogden, Francis A., case, Houston, 430 
Oklahoma wills vulnerable, 671 
Old writing, characteristics of, 577 
Oliver’s Will, In re, New York, 310, 486 
‘*On the whole case’’ opinions, 642 
‘*One-eyed man is king’’, 621 
Opinions, mere, 142, 518, 636, 639 

bankers gave no reasons, 659 

oral, avoid, 8 

qualified or modified, 8, 261 

‘“sidewalk’’, 8 

without reasons, 433, 619, 636, 657 
Opposed contentions, merits of, 518 
Order of writing, how shown, 499 
Original handwriting, 190 
Original investigation, 519 
Ornamental strokes, a characteristic, 256 
Ort-Gandy case, Auburn, Indiana, 554 
Osborn, Albert D., 283, 504, 547 
Overwriting to hide addition, 557 

in forgery, 129 

obvious, genuine, 332, 365 


AGE additions, 558 

‘*p?? height of, 143 
‘“Paid’’ marks, 514 
Palmer, A. N., signature, 352 
Palmer System of Writing, 179 
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Panchromatie films, 305, 462, 565 
Paper, age of, 15, 574 
best kind for documents, 543, 668 
ealendered, 524, 535, 548 
eolor, matched by -Color Microscope, 
489 
cut by hand, 480, 486, 489, 562 
dandy roll, 491 
differences or identities in, 480 
fasteners, age of, 579 
cheap, unsuitable, 672 
fibers and finish, 489, 496 
folds of paper, ink in, 68, 521 
folded too much, 14 
in ancient documents, 577 
investigation, steps in, 479 
measured by micrometer calipers, 85, 
480 
porous from erasure, 530, 565 
ruling, erasure removes, 567 
ruling may identify, 489 
‘‘run’? of paper, 491 
“*safety’’, 538 
soiled to hide forgery, 14, 570, 571 
thickness of, 85, 480 
Paragraphs, arrangement of, 138, 408, 
601 
Paraph, 296, 322 
Parr, D. G., case, Louisville, 359 
Patching, natural, suspicious, 129, 365 
Patent Office requirement, 667 
Paying tellers and forgery, 541 
Payson, Dunton & Scribner system, 172, 
184 
Pennsylvania law and wills, 653, 671 
Pens, affect writing, 386 
comparison of work of, 152, 153, 211 
deterioration of, 157 
embossing, 158 
fountain and gold, 158 
nibs, 153, 503 
quill, 129, 159, 166 
stiffness of, 158 
stylographic, 157 
Pen emphasis, 128, 254, 367, 425 
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Pen lifts, continuous motion and, 114 
and rhythm, 452 
disregarded in forgery, 115 
foreign writing, 432 
habits regarding, 114 
in tracing, 331, 335 
natural, 115, Fig. 58, 335 
not always stops, 114, 432 
round hand, 194 
Pen nibs, peculiar identifies, 151, 409, 
553 (see Quill pen) 
varying pressure on, 121, 122, 124 
Pen points, width of, 151, 154, 156 
Pen position, 119, 120, 122, 124 
shown by pen emphasis, 120 
to right in forgery, 13/1 
Pen pressure, definition of, 128 
““delicate, springy, varying’’, 100, 126 
difficult to imitate, 126 
distinguished from shading, 126, 128 
initial and final,. 254 
in tracing, 353 
shows freedom and genuineness, 127 
unconscious shading, 367 
Pen printing, characteristics of ,421, 425 
individual, 410, 423 
newspaper, 426 
‘¢Pen scope’’, 116 
Pen strokes width, 89, 128, 155, 555 
Pencils, copying, tests of, 162, 165 
Pencil document, celluloid cover, 567 
Pencil documents, suspected, 565, 677 
Pencil erasures, evidence of, 545, 566 
‘“indelible’’ before wetting, 564 
Pencil outline, forgery over, 162, 280, 
3137 
Pencil stroke, differences in, 162, 512 
direction of, 161 
order of, 512 
over ink, 513 
Pencil tracing easily made, 332 
often overwritten, 332) 
Pencil writing, 30, 161 
altered, 564 
as standards, 31 
degree of enlargement, 166 
design of, 165 
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Pencil writing—continued 
easy erasure of, 564 
embossing from, 162 
erasure, how to examine, 565 
negligence and, 163 
photographs of, 136, 306 
retouching of, 163 
stops and pen lifts, 335 
People vs. Storrs case, Illustration, 76 
‘““Perféct: forgery 7) xeuelos 
Perforations, matching, 484 
Perjury, ally of forgery, xxiii, 31, 569 
only bold, attracts attention, 638 
long tolerated, 617 
supports forgery, 551 
unblushing, 328 
undue positiveness earmark of, 632 
Persuasion, some principles of, 235, 236, 
1632, ‘689 
steps toward, 629 
Petty details, importance of, 666 
Photographie preparation, 528 
“feye’’ or memory, 254 
Photographs, of additions, 553 
aid jury, 78 
and stains, 535 
arouse attention, 353 
as records, 39, 41 
assist in showing facts, 40, 48, 78 
bromide enlargements, 56, 62 
by contact, without lens, 62 
by transmitted light, 44, 503 
cut apart and rearranged, 41, 43 
degree of enlargement of, 52 
designing of, 51 
detail in, utmost, 304 
enlargements and natural size, 41, 52 
experimental to be made, 59, 166 
filters, 61, 578 
furnish duplicates of document, 41 
good prints of, 50 
holograph forgery and, 298 
lantern slide illustrations from, 52 
legal objections to, 47 
main value, 40, 48 
marks or comments on, 267 
most perfect, 44, 268 
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Photographs—continued 
necessity for, 39, 503, 527 
number, size, variety, 304, 528, 633 
of colors, 305, 578 
of discolorations, 43 
of letter-press copies, 44 
of pencil erasure, 545, 549 
pencil writing, 59, 164, 166 
proof of, 634 
Psychology and size, 52 
real objections to, 47 
reversed, 44, 61 
self-interpreting, 268 
shrinking of, 354 
side-light, 59, 60, 545 
special instruments for, 51 
stereoscopic, 45, 46, 527 
test of exposure, 50 
too much contrast in, 44 
too much enlarged, 55 
transmitted, of covered writing, 547 
unwise economy in, 166 
what are ‘‘correct’’, 49 
Photo-micrographs, 43, 71, 514, 516, 526 
Photostat photographs of disputed writ- 
ing not suitable, 44, 60, 165, 550, 
607 
Physical facts to be shown, 39 
Physical memory, 135 
‘Pictorial effect’? of writing, 263, 286 
Pictures, a universal language, 71 
Pierce, Professor, on traced forgery, 340 
Plato and ideas, 236 
Plows, improvement of, 646 
‘*Poison pen’’ letters, 389 
Porto Rico case, 319 
Post Office cancelling stamp, 572 
Postmark indentation, 485, 572 
Pound, Dean Roscoe, 642, 661 
Pratte vs. Voisard, Canada, 277 
Prejudice affects opinion, 386 
basis of decision, 269, 657 
leads to error, 373, 388 
must be met, 640 
prevents proof, xii 
Preliminary examination 
288, 289, 290, 291, 292 


suggestions, 
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Preliminary technique, 3, 4 
Presumptions same as prejudice, 657 
Pretender, exposed by tests, 38, 613 
answers any question, 210, 384, 433, 
464, 518, 613, 617 
Pretenders and charlatans as ‘‘experts’’, 
xxili, 38, 261, 376, 518, 617 
Pretension and big words, 1384 
exposed by cross-examination, 204, 464, 
613 
Printed forms, date of, 479, 497 
investigate, 15, 481 
Printing, pen, 421 
Printing did not lead to universal edu- 
: cation, 615 
Prisoners, standards by, 416 
Probability, calculus of, 226, 348, 406 
reasonable, 416, 429 
Problems, easy and difficult, 245, 261, 
374, 568 
how to submit, 288 
that cannot be solved, 210, 374 
Progress of the law, xi, 647 
Proof, amount and quality, 8, 387, 528 
conclusive, 431, 528 
difficulties of, 166, 235 
how made effective, 419 
preparations for, 8 
principles of, 13, 266, 420 
the main problem, 303, 637 
‘*Proof, The Problem of’’, 247, 263, 267, 
4918 
Proportions, 94, 140, 148, 254, 264, 266, 
289 
of strokes, 101 
Protractor, 90, 145, 592f 
typewriting, 90, 592d, 592e 
Public officer, partisan, 378 
Punctuation, identification from, 419, 597 
Punctuation marks, location of, 138 
m tracing, 343 
UALIFIED opinions, sometimes 
necessary, 8, 387 
Quack learns nothing, 615 
Quality, accidental, 190 
of a writing described, 97, 105, 242 
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Questioned documents, care of, 20, 23 
celluloid covers for, 21 
classes and cautions, 12, 20 
genuine or forged, 298 
how to examine, 4, 118, 288 
many eases not tried, 1 
marking, on, 21 
not always disputed, 1 
pencil marks on, 20 
Quibbling advocate, 387 
Quill pen writing, characteristic of, 129, 
159, 160, 166, 576 
Quintilian, xvi, 614 
Quotation marks, German, 168, 178, 408 


AGGED writing, 257 
‘¢y?? form, 405 
‘*Raised’’ check restored, 547 
‘Raised’? documents, 14, 532, 554 
tests for suspected, 539, 541 
who loses on, 539 
Railroad hand, 191 
Raising, devices to prevent, 532, 536, 542 
forgery, not raising, causes most loss, 
541 
Rapidity of writing and connections, 187 
Rare events do not coincide, 338 
Rascoe, Burton, 446 
Reade, Charles, 232, 609 
Reading alone may be of little value, 
519, 615 
and study, 204, 615 
‘¢Ready-made’’ conclusions, 659 
Reagents for ink tests, 477 
Reason, lack of ability to, 241, 378, 383 
Reasoning, accurate, necessary, 292, 660 
and genuineness, 375, 388 
and divergence in slant, 149 
faulty, cause of, 377 
tests in, 241, 245, 264 
Reasons appeal to intelligence not credu- 
lity, 433, 659 
for opinion now allowed, 624, 657 
main purpose of expert, 624 
not properly given, 627, 629, 630 
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Reasons and conflicting testimony, 192 
Reasons, no reasons, no credit, 518 
should be weighed, 263, 662 
to show incompetence, 625 
Reed, John C., author, Atlanta, 491 
Reflected light to show erasure, 44, 531, 
565 
Relaxation in skilful writing, 274 
Remington ‘‘No. 137’, 604 
Report, always written, 293 
no offhand, 8, 292 
Repudiates genuine documents, 684 
Request writing, 32, 34, 423 
method of securing, 32, 416 
Resemblance, superficial, 240, 287 
analysis of, 431 
Resemblances and differences, analysis 
of, 380, 431 
Restriction aids fraud and crime, 246, 
323 
Retouching to be examined by trans- 
mitted light, 44, 335 
delicate, unnecessary, hidden, 76, 113, 
129, 333, 365 
different ink and, 334 
‘“flow back’’ mistaken for, 372 
fraudulent and genuine, 129, 332 
hides fraudulent addition, 557 
location of, important, 333 
of rubber stamp signature, 361 
pencil, 163, 165 
shown by microscope, 76 
shown by enlarged photographs, 76 
significance of, 333, 334 
suspicious, 296, 309, 333 
tracings retouched, 331 
Retraced angles in Round Hand, 186, 195 
Reversals usually favor forgery, 655 
Reviewing Courts and technical questions, 
10, 655 
Rhythm defined, 98, 995 
gives life to writing, 100, 104 
imitated with difficulty, 101 
of disconnected strokes, 432 
Rhythmic continuity shows genuineness, 
368, 432 
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Ribbon condition, typewriting, 558 
and seal binding, 670 
threads, 604 
Rice-Patrick case, identical signatures, 
207, 330 
line quality in, 273 
pen position in, 122, 131 
‘*Roman hand, Sweet’’, 186 
Rose, Mr. Justice, Nebraska, x, 297 
Roundness in writing, 220, Fig. 139, 224 
tuomeaiee Pham dee © 2524506 RI?) 6ST and 
ae, 194s. 197 
connecting strokes, 143 
te *? and>**'T?’. shading, 193, 
194 
Rede? am0'., CE gae 194 
illustrated, 170, 171, 195 
MN eats 193 
omission of initial and final strokes, 
195 
penlifts and retracing in, 194, 195 
slant of connecting strokes, 187 
Pommeand final-<°o??-and “‘s??,.195 
Rubber eraser effect, 531, 564 
‘*Rubber stamp’’ effect in writing, 213, 
297, 341, 368, 369 
Rubber stamp, forgery by use of, 361 
writing ink over, 515 
Rubric, retouching of, 334 
Rubrics or paraphs, 296, 322, 689 
Ruled Squares, how to make, 362 
show tracing, 354, 356, 362 
uniform, illustrated,. 91) 
Ruling removed by erasure, 567 
paper ruling, how to examine, 489 
Ryan vs. State, 319 


A Alestatad paper’’, 536 
Saxon writing, 189 
Sears and deformities identify, 

385 
Schmitt, C. A., Ink Chemist, 478 
‘“School teaching’’ testimony, 658 
School writing dangerous, 30, 383 
Schooley-Crawford case, Scranton, 361, 
481 é 


225, 245, 
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Science, is accurate classification, 237 
method of, by Joseph Jastrow, 441 
prostituted, 376 
the law and, xxiv 
versus the law, 646 

Scientific book not proved by age, 376 
comparison, 239, 282 
examiner, attitude of, 2, 
investigation, trial should be, xii 
restraint, 261, 262, 374, 388 
study by lawyer and judge, 78, 615 
tests, 38 

Scientist vs. advocate, 376 
may reach positive conclusion, 6 
not an advocate, 6 
one who seeks to know, 10 
true scientist, 262 

Scott, Henry T., on autographs, 571 

Seal, forged, 577, 578, 580 
photographs of, 45, 59 
writing over, 523 

Second self, habit is, 135 

Seeing ability, varying, 81, 

“Seeing is believing’’, 71 

‘‘Seeing one write’’, qualifies witness, 

240, 662 
Self-conscious writing suspicious, 127 


6, 377 


246, 267, 578 


Self-consciousness in writing, 274 
shown by unnatural movement, 107, 
127, 274 
Senile neighbor testifies, 287 
Sequence of strokes, 502, 504 
Serial numbers prevent fraud, 558 
‘*Serration Theory’’, 73, 125, 126, 508 
‘*Settlement’’ hoped for by fraud, 641 
Setting copies, 166, 184 
Sex in language, 412 
in anonymous letters, 
415 
in writing, 191, 411 
Shading, and movement, 133 
and pen pressure, 128 
as writing habit, 128 
difficult to imitate, 195, 688 
feminine, 414 
lateral, 131 


399, 411, 412, 
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Shading—continued 
location of,- 131 
masculine, 414 
measurements of, 130 
omitted in forgery, 129, 130 
omitted in tracing, 331 
peculiar habits in, 132, 133, 414 
proof of genuineness, 133, 368 
quill pen, 160 
Round Hand loop shading, 192 
on Round Hand ‘‘T’’ and ‘‘F’’, 194 
stiff pen, 130 
stub pen, 129 
unconscious, 130, 367 
varieties of, 132 
Shakespeare, 140, 174, 409, 411, 520, 681 
Shakespeare forgeries, paper in, 496 
Shakespeare’s System of writing, 182 
Shattuck, George H., Spencerian author, 
199 
Shane, W. O., Omaha, 307 
Shearman, J. Curtice, 308 
Sherwin, Louis, 447 
Sholes, Inventor of the typewriter, 605 
Shysters and charlatans, 3, 618 
Side light photograph, 545 
Side by side comparisons, 41, 42, 43, 418 
Sight, defects in, 246 
evidence by, as well as by ear, 637 
not necessary to writing, 139 
Signatures, abnormal, may be genuine, 29 
age of, 562 
any genuine if it can be read, 680 
bank signatures not good standards, 
34, 35 
characteristics fixed, 29 
conventional and unconventional, 28 
denied signatures, 680, 684 
design of, 687 
fantastic easily forged, 679, 680 
faded because blotted, 675 
forgery of group difficult, 370 
full name unnatural, 19, 371, 687 
genuine, forgery over, 559 
guided hand, 309 
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Signatures—continued 
how not to write, 688 
imitation often easy, 680 
initials or full name, 371, 686 
‘never twice alike’’, 207, 344, 369 
on documents of importance, 28 
position of, 137, 562 
represent millions, xx 
simulation of group, very difficult, 370 
skill and shading protects, 689 
time required to write, 501 
two styles of, 19, 371 
uniformity desirable, 688 
unusual may be genuine, 19, 210 
variation in, 19 - 
writing before, 684, 686 
Similarities, inevitable, 237, 261, 264, 
379 
Similarity, suspicious, 339 
“*Similitude’’, force of, 244 
Simulated forgeries, 270 
defects in, 130, 272 
line quality in, 273 
self-conscious writing, 273 
Simulated writing, definition, 17, 231 
Simulation, a double process, 17 
and slant, 146 
compared with tracing, 327 
evidence of, 111, 280, 283. 
of whole document, 293 
Size in writing, 140, 141, 211, 259, 407 
Sizing in paper, 125, 535 
Skill and freedom illustrated, 288 
classified, 105 
identifies, 425 
in foreign hands, 433 
in shading, 368 
protects signature, 689 
real basis of skill of all kinds, 241 
wide variation in, 105 
Skilful forgeries, 679 
Slant in writing, 144 
drawn lines to show, 149, 150 
in disguised writing, 149, 211 
inharmonious, 150 
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Slant in writing—continued 
less slant in forgery, 146 
lines for testing, 146 
of connecting strokes, 143, 145, 187 
of late Spencerian, 185, 187 
queer habits of, 254 
Round Hand, 148, 187 
significance of divergence, 147, 149 
slight change significant, 149 
usually a common quality, 264 
Slater, Mr. Justice, opinion of, 487 
“¢Smart’’ lawyer, 304 
Smith, M. J., case, 324 
Society hand and sex, 412 
Socrates and ideas, 236 
Soiling, location and character, 571 
to cover forgery, 14 
Spacing of writing, 137 
after punctuation, 597 
connections govern, 143, 186 
in English Civil Service Hand, 144, 192 
of late Spencerian, 185 
typewriting, 558 
Spanish law admitting standards, 648 
Specialist, constantly tempted, 445 
capable, developed, xii 
Spectacles, absence of, 213 
Speed classified, 105 
and shading, 133 
shown by line quality, 107, 284 
Speech shows degree of culture, 170 
Spelling, identification from, 397, 399 
Spencerian, early and final, 173, 174, 184 
J hes ce M22 final 66g79 and Safe ltes 193, 
195 
narrow connections, 193 
proportions of, 143 
slant of, 145, 148 
slant of connecting strokes, 187 
Spirit writing, alleged, 398 
Staggered prints to show tracing, 359, 
362 
Standards, age of writer of, 30, 32 
alterations in, 35 
bank standards poor, 27, 34 
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Standards—continued 
careless writing as, 29 
cautions regarding, 13, 388 
date and number of, 27, 28, 31, 266, 
415 
different classes of, 29, 371 
disguised, sometimes, 37 
extended writing as, 19 
from those arrested, 416 
hasty and careless, 29 
health conditions and, 31, 32 
how to find, 415 
inadequate, 28, 210, 388, 396, 415 
in anonymous letter case, 415 
no initials on, 21 
not admitted, xi, xxi, 25 
numbering machine numbers, 21 
of a certain period, 32 
one standard only, 27 
pencil, 31, 165 
pen printing standards, 423 
request, 32, 423 
rubber stamp on, 24 
same class of writing, 29 
school writing as, 30, 388 
signatures as standards, 19, 29 
suspected, 35 
the best, 27 
unprovable not to be examined, 13 
variation in, 370 
Stanford, Leland, tracings, 345 
State differences in laws, 644 
‘*Statute of Frauds’’, 314, 681 
Stein, Elbridge W., Document Examiner, 
275, 310, 351 
Stereoscopic microscope and pencil out- 
line, 164, 527, 596 
Stereoscopic photographs, use in court, 
45, 527 
how to make, 46 
Stops, pen or pencil, 335 
in forgery, 130 
pen lifts not always, 432 
Storrs, People vs., 76 
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Strokes, connecting, propulsive, 107 
direction of, 360, 408 
initial and final important, 107 
width of, 87, 142, 153, 155, 159, 555 
Strong vs. Brewer, 682 
Stub Pen Handwriting, 123, 155, 160, 
211 
Stub pens, increasing use of, 155 
shading with, 155 
Subject matter suspicious, 297 
Substituted page, 558 
Suicide note, 410 
Sulphite paper date, 496 
Superimposing tracings, 355 
‘*Surcharge’’ as erasure, 546 
to hide, 546 
Suspicion, unwarranted, 387 
‘*Sweet Roman hand’’, 176 ~ 
Symons, C. T., Colombo, Ceylon, 313 
Sympathy and justice, 640 
System of writing, age of, 576 
does not produce identity, 228 
identification by, 18 
ignorance of, 258 
knowledge of, 284 
leaves impress, 190, 228, 413 
produces similarities, 380, 382 
reasoning about, 246 
System qualities, 142, 202 
common, 170 
errors regarding, 258, 261 
important, 265, 383 
in anonymous letters, 400 
persistence, 193, 254 
quality may be decisive, 202 
System similarities may mislead, 379, 380 


66 AIL of comma’? case, 486 
‘‘Tally sticks’’ old, 544 
**¢?? crossings, 132, 219, 221, 222, 296 
far to right, 261 
retouched, 334 
‘“t’s?? and ‘‘d’s’’, height of, 143 
¢¢¢%s?? initial and final, 258, 259 
Taylor, Isaac, quoted, 172, 185, 269, 576, 
578 
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Technical books not simply to, be read, 
519, 615 
Technical terms hide ideas, 134, 203 
Technical testimony, interpretation of by 
lawyer, xii, 611 
Technical words and pretension, 203 
Telegraphers’ writing, 139, 191 
Telephone exposes forgery, 540 
Terminal strokes, 107, 109, 133, 296 
forceful, 258 
individual, 258, 364, 369 
suspicious, 107, 323, 327 
Terms, Handwriting, illustrated, 260 
Testators to write part of will, 683 
Testimony, conflicting, 142 
convincing, 528, 629 
‘*convineingness of?’, 244 
correct technique, 628 
effective testimony, 658 
general statements objectionable, 630 
good ‘‘against the law’’, 628 
heard but not understood, 63 
how to give, 625, 628 
incompetent, 239 
none better than poor, xxii, 78 
not believing but understanding, 659 
oral or visible, 63 
perjured, 328, 551, 569, 617 
qualified, 568 
““school teaching’’, 658 | 
stupid, 630 
vague and unexplained, 142, 203, 433, 
619 
Testing expert, 38, 464, 477 
Testing methods, 476 
Tests, and standards, 36, 3 
clumsy tests of ink, 459 
fair, 36, 38 
for alleged ink experts, 46 
for pencil erasure, 566 
of pretentious ink witness, 464 
unnecessary ink, 460 
unscientific, 38, 282, 464, 477 
Texas, law of, regarding standards, 25, 
649 
‘‘that?’, the word, 219 
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“‘the’’, illustrated, 223 
#*The record’’ of a trial, 635 
Thoroughness with sanity, 488 
Thousandth Inch Measure, 87, 152, 155, 
555, 556 
“Thread broken or seal tampered with’’, 
xvi, 667 
‘Timidity, undue, 387 
‘Tintometer ink tests, 472 
4‘ Tittles?’, 251 
Tooke, Horne, and Junius letters, 394 
““Too much method’? in writing, 328, 339 
‘Tools, extension of human hands and 
senses, 80 
‘Torn documents, methods of handling, 
23, 24 
Touch, delicate, a writing quality, 433 
Townsend vs. Perry case, 306 
‘Traced forgeries, composites of, 354, 362 
Traced forgery, defects classified, 329- 
338 
beginning points in, 347 
definition of, 130, 326 
‘*drawn’’, ‘‘artificial’’, 328 
flourishes added, 332 
indentations in, 337 
line quality defect, 327, 349 
mathematical calculations and, 233 
method of showing, 354 
model, 328, 335 
natural movement impossible, 329 
negative evidence, 327 
not exact reproduction, 341, 342 
not free and careless, 349 
of punctuation marks, 343 
passed by incompetent, 328 ; 
patched and ‘‘improved’’, 331 
pencil outline for, 162, 337 
pen-lifts in, 331 
perfect, unassailable, 329 
shading omitted, 331 
significance of identity, 349 
‘staggered prints of, 359, 362 
superimposing of, 355 
twins, triplets and more, 329: 
under ruled squares, 354, 356, 
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Traced forgery—continued 
usually clumsy, 326 
with pencil, 332 
Tracing and slant, 146 
resemblance that suggests, 347 
Transmitted light, 373, 531 
examination, 44, 70 
photographs, 44, 335 
table, 96 
Transparencies, how to make, 354 
Tremor, 110, 127, 296 
difficult to imitate, 329 
inconsistent with form, 111 
location of, 324 
natural, unnatural, 103, 112, 113 
of forgery, of illiteracy, of age, 113 
uncontrolled movement, 127 
vertical, 128 
Trial, a duel, 418 
a game of chance, 655 
complete preparation for, 610 
contentious, 518 
one side only showing facts, 79 
unscientific performance, 235, 613 
Turns, narrow, 220, 224 
Type faces, history of, 585, 607 
Typewriter operator, identifying of, 597, 
601 
Typewriters, first, 600 
Typewriting, additions, 558, 602 
age of, 584, 
eases now frequent, 583 
continuity of, 602 
erasures of, 546 
history of typewriting, 607 
individuality in, 589, 591 
ink covered, 546 
machine dates, 585 
problems, variety of, 581, 583 
protractor, 90, 592a, 592d, 592e 
Remington, earliest, 604, 605 
ribbon threads, 604 
shows date, 573 
space testing, 558, 592c 
stereoscopic photographs of, 45 
test measures, 92, 592b; 603... 
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Typewriting—continued 
test plate, 88, 92 
vertical alignment in, 603 
writing ink over, 515, 560 
Typewritten additions, 558, 567, 602 
Tyrrell, John F., Document. Examiner, 
Milwaukee, 592e, 608 


NCONSCIOUS features, 259 
Underscoring, 21, 292 
Uniformity, degree of in each case, 344 
unnatural, 213, 368, 556 
Uninformed decide against facts, 203 
Unique form, proof of tracing, 343 
Universal language in pictures, 71 
University of Colorado case, 111 
‘¢Unknown quantity’’ leads to error, 374 
Unnatural position of signature, 562 
Unnaturalness of self-conscious act, 274 
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Up-hill tendency in forgery, 133 
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Upward strokes more free, 107 
Use develops characteristics, 254, 261 
Use of pencil, negligence, 677 
‘‘Uttering’’, to be proved, 18 
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Vancouver traced forgery case, 352 
Vanishing points, 108, 133, 364 
Van Rooyen case, Ceylon, 313 
Variation in writing, 205, 208, 409 - 
detailed classification of, 37, 220 
difficulty of simulating, 293, 369 
due to illness, 210 
must be interpreted, 213, 245, 296, 370 
natural, proves genuineness, 213, 245, 
368 
not same with all writers, 264, 409 
unaccountable, 217, 252 
Varney, In re, 324, 328, 659 
Venuto vs. Lizzo, 660 
Verbs, tense shows date, 574 
Vermont Marble Co.—Eastman case, 209, 
573 
Vernier, 86, 480 
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Vertical writing, 105, 140, 175, 186 
failure of, 186, 228 
proportions of, 143 
shows through disguise, 140, 199 
Vigor in writing illustrated, 102 
Vision, defective, in judge or juryman, 
64, 81, 166 
Visual testimony, 63, 81, 246, 304, 419 


SAY Vie changing form of, 198 
Walter, H. J., Document Ex- 
aminer, Winnipeg, 357 
Ward, Mr. Justice, 264 
Washington signature, 689 
Watermark, 479, 491 
how to photograph without lens, 494 
imperfect, shows date, 492, 493, 579 
Weighing characteristics, 245, 249, 250, 
265, 377 
Weight of testimony, 662 
Weller’s, Sam, letter writing, 139 
Wesson, D. B., case, 278, 279 
Wharton, Criminal Evidence, 587 
Whiteman, bank forger, 540 
Whole document forged, 293 
Width of pen lines, 555 
Wigmore, Professor John H., 42, 243, 
420, 530, 652 
Will bequests, covered up, 546 
Wills, codicils validate, 666 
erasures in, 664 
fraudulent holograph, 671 
hand trimmed, 480, 486, 489, 560, 562 
lawyers as witnesses, 665 
on ‘‘dog-meat’’ paper, 498 
on separate sheets, 552 
substituted pages, 583, 667 
typewritten, 666 
witnesses to, 665, 682 
Witchcraft, 167, 239, 649, 652 
Witness, confirming, 528 
dead witnesses to forgery, 681 
‘did not know what they signed’’, 
665, 680 
dogmatic, 36, 632 
effective expert methods, 628, 632 
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Witness—continued 
incompetent, 203, 374, 378, 632 
more than one desirable, 528 
Witnesses prevent litigation, 665 
securing will witnesses, 665, 689 
‘‘teased’’ to testify, 618 
Woman’s hand, 140, 177 
Wood fibre paper, 496, 524 
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Words also ‘‘oft proclaim the man’”’, 


435 
that persuade, 236 


Wright, Harry, note over genuine signa- 


ture, 560 

Writer, age of, 30 

Writing (see Handwriting) 
‘Caccent’’ in, 168, 212 
accidental features, 341, 343 
affected by pen, 386 
amount of, affects proof, 682 
analysis of act of, 276 
ancient, like printing, 181, 577 
and speech, analogies, 170 
angular, 177, 191, 413 


angularity and roundness, 220, 223, 224 


arrangement of, 139, 408 
artistic quality, 101, 102, 432 
automatic act, 135, 171, 276, 407 


‘birthmarks and sears’? in, 250, 251, 


252, 253 
British, 192, 415 
causes affecting, 365, 385 
changes in a, 573 


common qualities in, 261, 264, 379, 380 


compactness of, 143 
conditions affect, 209, 210, 266, 365 
conditions and excuses invented, 211 


continuity of, 43, 152, 364, 553, 556, 573 


damaging similarity, 209 
date changes in, 30, 171, 336, 572 


developed by trial and use, 252, 256, 


381 
disconnected, 433 ’ 
easily imitated, 366, 679 
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erratic, distorted, 210, 365 

famous people’s, forged, 575 

fixed character of, 206, 256, 336 

foreign influences, 167, 259 

freak forms, 410 

freedom, how shown, 367 

genuine old, 577 

gradual changes in, 30 

habits and illness affect, 266, 364 

hesitation and uncertainty, 101, 364 

how identified, 242, 262 

inconsistency in, 284 

inevitable similarities, 363, 380 

inherent qualities in, 245, 287, 365 

inherently suspicious, 26, 295 

literary style of, 191 

main problems regarding, 241, 245 
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mental strain and forgery of, 113, 273, 
284, 294, 365 

mental strain and forgery of, 365 

natural or feigned, 18 

natural variation, 19, 205, 207, 296 
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occupation styles, 191 
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one’s own, ignorance of, 212, 274, 407 

order of, 502, 504, 505 

original style, 190 

over genuine signature, 559, 566 

Palmer System of, 179 

pen affects, 211 

permanency of habits, 573 

proportions, 140 

range of individual variation, 245, 409 

reading obscure and indistinct, 545 

record of a motion, 276 

reference material, about, 416 

repetition, significance of, 365 

reserve power and force in, 101 

rhythm in, 98, 100, 104, 995 

rhythm of disconnected strokes, 432 

self-conscious, 274, 296, 364 
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Writing—continued Writing habits, opposite do not exist, 211 
similar in same language, 262 source of, 136 
speech and writing, 206 unconscious, 212 
speed of, 367, 501 Writing problems, difficult, 210 


system changes in America, 167, 246 
unaccountable variation in, 219 


unconscious development of, 253 ELLOW stains, shown by photo- 
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vertical, 177 
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